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LEGISLATURE OF ONTARIO 


SELECT COMMITTEE ON THE OMBUDSMAN 


Thursday, July 16, 1981 


The committee met at 10:16 a.m. in room No. 15l. 
ORGANI ZATION 


Mr. Chairman: We have a quorum. We have with us two 
guests today: Miss Chris Martin, who works with the Ombudsman's 
office--she works out of the Legislative Building--and Brian 
Goodman who, I don't know if I have this right, is counsel and 
special adviser to the Ombudsman. Brian has a few words to say to 
us today. 


Mr. Goodman: Thank you, Mr. Chairman. Mr. Chairman and 
members of the committee, I just wanted to extend greetings to you 
from the Ombudsman, the Honourable Donald R. Morand. 


Mr. Morand unfortunately was unable to extend his greetings 
to you personally. He is meeting at the present time with the 
Health Disciplines Board, its chairman and counsel, with respect 
to a matter that, interestingly enough, had to be resolved before 
the Court of Appeal before our jurisdiction was confirmed. Our 
investigation into that matter is now complete, and the Health 
Disciplines Board has requested a meeting to discuss the results 
of the investigation and where we go from here. 


I would also like, on behalf of Mr. Morand, to renew his 
invitation to each and every one of you to visit the office either 
collectively or individually. You probably received, before the 
commencement of the postal strike, a letter from Mr. Morand dated 
July 7 extending that invitation to you. The new members of the 
Legislature will have received an earlier invitation before this 
invitation. I know that Mr. Dean and Mr. Barlow took us up on the 
invitation and were kind enough to come to visit us at our offices 
to see our facilities. I can only say that I believe your clerk 
shares my view that a visit to our office would prove very 
instructive to you in the very important consideration of our work. 


POR 2 OV a.m. 


I would also like to say hello to our friend, Mr. Miller, 
who is the only alumnus on the committee I can see. 


I would also like to assure each and every one of you ore our 
complete co-operation at the Ombudsman's office in assisting you 
with your very important work. I know that in the past the 
relationship between the Ombudsman and the committee has not 
always been the best, but those times are long behind us. I think 
your clerk will confirm that, cervainiyvaaurdng thes dlast, tworor 
three years, we have extended to the committee every co-operation, 
and we will continue to co-operate with you as you review our 
work. Your work is very important to our work, because, as Mr. 
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Morand said in his first report as Ombudsman, the committee is the 
final arrow in the Ombudsman's quiver. 


One of the things you will be called upon to do, as you see 
from the agenda, is to assist in resolving those cases where a 
governmental organization to whom a recommendation has been made 
by the Ombudsman has, for its own reasons, declined to implement 
the Ombudsman's recommendation. One of the functions you will be 
called upon to perform will be to review the Ombudsman's report 
and the government's response and to report your views to the 
Legislature. 


I also share your clerk's views that this has been the most 
nonpolitical committee of any parliament whose work I have ever 
been privileged to review, and that the committee in the past has 
taken its work extremely seriously. 


So good luck in your deliberations, Mr. Chairman and members 
of the committee, and if we can be of any assistance to you, 
please don't hesitate to give us a call. 


Mr. Chairman: Thank you very much, Brian. We appreciate 
your coming down today to speak to us. One thing which you did 
mention and which I want to emphasize is that I hope this 
committee will adopt a stance similar to the one you have talked 
about: a nonpartisan approach in our dealings with matters before 
us. Thank you once again, and we will be seeing a lot of you come 
September. 


Mr. Goodman: Thanks very much. Chris is in room 157, as 
you mentioned, Mr. Chairman, and if she can be of any assistance 
to the committee as a whole or to the individual members dealing 
with their constituency problems she is just down the hall. 


Mr. Chairman: I will move on to the routine buSiness on 
the agenda: the election of a vice-chairman. Do you have any 
nominations for vice-chairman? 


Mr. Dean: It occurred to me, Mr. Chairman, that Gordon 
Miller is the only continuing member. If you are willing to accept 
him I would be pleased to nominate him. 


Mr. Chairman: Are there any further nominations? 
Motion agreed to. 


Mr. Chairman: Congratulations, Mr. Miller. We expect at 
least an apple a day. 


Mr.OPhilip:?On that topic ,= Mr -1Chairman,) lbawould? just 
like to put on the record that I feel that, because of the 
nonpartisan nature of the committee, this committee is in some 
ways analogous to public accounts; and, notwithstanding my great 
respect for the present chairman of the committee, I think at some 
future time, hopefully, the House leader should consider that an 
opposition member should be chairman of this committee, the same 
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way as the standing committee on public accounts should have an 
opposition chairman. 


That is in no way a derogatory remark against you, Mr. 
Chairman. Being new to the committee, I do not know how good or 
bad a chairman you are. I assume from everything I have heard that 
you are quite a good chairman. I just thought I would mention it. 


Mr. Chairman: Thank you. I do not know who told you I 
was a good chairman because no one has seen me in action as a 
chairman yet, but anyway I am going to make every effort to be a 
good chairman. 


Mr. Shymko: We have high expectations, Mr. Chairman. 


Mr. Chairman: I appreciate your remarks. From the 
initial establishment of this committee, I believe I am the first 
government member to sit as chairman. In the past, they have all 
been members of opposition parties. 


Mr. Shymko:*° Referring to Mr. Philip's suggestion, has 
this been discussed before or is this the first time that you-- 


MosePhii pe Ihave sno idea.» The>concernyl had-is 


something that perhaps I will have an opportunity to bring up with 
my House leader. 


Mr. Shymko: I wonder whether the Liberal caucus has ever 
discussedwthis: 


Mr. Dean: A thought on the matter Mr. Philip has raised 
is that, so far, from my outside perception of what the Ombudsman 
does, I think he is just as likely to be going to bat for things 
the government members think should be untangled for the brass as 
any other member of the Legislature. 


Mrement lip wha te i oetnenvery point I was making. So does 
the public accounts chairman. 


Mr. Dean: I do not readily see that it makes a 
difference to any great extent whether there is a government or 
nongovernment member. 


Mr. Philip: I knew you would be in agreement with my 
argument. 


Mr. Dean: With a different conclusion. 

Mr. Chairman: Let us move on with the agenda items. The 
provision of Hansard coverage: It has been tradptional@ethate the 
minutes of the meetings of the select committee have been 
transcribed and we require a motion to have that tradition carried 
on. 

Mr. Eves moved that there should be Hansard coverage. 


Motion agreed to. 


S 


Mr. Chairman: Item number three on the agenda is 
staffing. This deals primarily with the question of whether or not 
this committee should retain outside counsel or instead use the 
services of the internal staff. I have discussed this with the 
clerk of the committee. To a certain extent we have also discussed 
this with Linda Grayson, chief of library research services. 
Because of the fact most of us are new to this committee, with the 
exception of Mr. Miller, I think it would be advisable that we 
give serious consideration to retaining Mr. John Bell who has been 
counsel for the committee since its inception. 


Mr. G. I. Miller: I would agree that we should because 
he has had a lot of expertise and has been with the committee from 
the very beginning. He is knowledgeable and fair. I would suggest 
that and make that motion. 


Mr. Van Horne: Mr. Chairman, I do not want to be tacky 
here. We should discuss two points. Do you want counsel? If you 
establish you do, then you determine which counsel you want. It 
seems we are leaping right at Mr. Bell. I have very little 
knowledge of Mr. Bell. If we make the decision to go ahead, I 
wonder -ifvthere isiany reason) formnoti carrying) onesdenaves comderter 
to Mr. Miller or to Mr. White for some kind of input from them. I 
do not know how good Mr. Bell is or whether there is any merit in 
making a change occasionally so that we do not keep running the 
same kind of pattern. 


1Oe30Re. me 


Mr. Chairman: I agree. Your point is well taken. We 
should discuss this in broader terms than simply appointing Mr. 
Bell or not appointing him. Perhaps Mr. Miller or the clerk could 
expand on this. He has played a leading role in the deliberations 
of the committee in the past in terms of assisting the committee 
in preparation of a plan of action, in fact, leading the 
questioning during the meetings. Although there is some pressure 
apparently to use the services of internal counsel, it was thought 
that perhaps we could consider, in any case, retaining Mr. Bell 
because of the lack of expertise and experience on the committee. 


With the assistance of counsel from internal staff, who 
would be assisting Mr. Bell, we could be accumulating experience 
so that at some point within the next two or three years we could 
look at using internal counsel rather than going to the 
expenditure and cost involved in retaining outside counsel. 


Mr. “Philip: On that@itopicym@Mr mehairman a nmtnemctandaticg 
committee on administration of justice, we found that we had some 
excellent research work done by a lawyer who is on the staff of 
the library research department, Merike Madisso. I recognize that 
she is already working with another committee and therefore it 
would be impossible, but perhaps the route the committees should 
be recommending is an expansion of the library research staff, 
possibly with the inclusion of another person with a legal 
background so that committees like ours can use staff researchers 
and, indeed, in between committee work MPPs like ourselves will 
have that valuable research facility at our disposal. 
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It is probably in terms of dollars and cents cheaper in the 
long run to have another staff lawyer on the library research 
staff who will be ongoing with a committee rather than hiring 
external legal counsel every time we need it. I do not know; you 
may want to look at the economics of that. 


Mr. Chairman: In talking to Linda Grayson in terms of 
what the counsel has done for the committee in the past, she just 
did not feel that her staff person who would be made available to 
the committee would be qualified to handle all those functions. 
That is why we felt there could be some kind of an easing in 
procedure adopted so that at some point in the not too distant 
future, we could use internal counsel. 


Perhaps the clerk would speak to the question brought 
forward as to the necessity of retaining counsel. 


Clerk of the Committee: Mr. Chairman, I am not sure this 
is really something the clerk should be commenting on. It is 
really a decision for the committee. The one thing I can say is 
that I am not a lawyer. I will do my best to assist the committee 
in whatever respect I can but a good many of the questions that 
come before the committee and the people who come before the 
committee tend to be of a legal nature that are simply not my 
province to deal with. If the committee feels that it needs 
additional assistance, that is a decision for it to take. I am not 
really sure I should tell the committee what to do. 


My Gs leeMiller: Mr. )Chairman, I think» again if Ijymay 
make a couple of comments, I certainly do not think it does any 
harm to review and decide on what direction we would like to go 
for efficiency and for cost savings. 


We did have people like Mr. Pat Lawlor as chairman. Mrs. 
Margaret Campbell, a lawyer, was on the committee. In order to 
review them fairly, our legal adviser was in a position to do 
that. I think his costs were based on a per hour basis and he did 
a good job. So I have no hesitation in Suppor tanga onnsped leswe 
had very few complaints that I am aware of from any party and 
therefore I think he does have a lot of knowledge that would be 
useful for us and useful for the people of Ontario. 


Somebody else coming in new is going to have to do all the 
research and start from scratch, so I have no hesitation in 
Supporting John Bell. The need for it is, in my opinion--I am not 
a lawyer either--it would be useful for the committee. 


Mr. Dean: I could remind the committee that we do have a 
lawyer on the committee in the person of "Landslide" Eves. I do 
not know whether he feels he is an expert on the role of the 
Ombudsman. Being new as I am, I would feel more comfortable with 
the recommendation Gordon Miller has made, that at least EOrgd 
beginning period we consider going with the person who is familiar 
with the work so that we are not breaking in a new person there as 
well as six new members of the committee. 


I can certainly see from what I know, which is obviously not 


6 


100 per cent of the work of the Ombudsman, that the legal aspect 
of it is a very significant factor. I would think we do need 
advice and I would be prepared on the recommendation of Gordon 
Miller to support the engagement of Mr. Bell. 


Mr. Eves: I agree entirely, Mr. Chairman. We definitely 
are going to need some legal direction and, as Mr. Miller points 
out, being the only member of the committee with some experience 
on this committee previously, who better than Mr. Bell who from 
all accounts has done a very good job in the past and has the 
experience and the background. 


Mr. Shymko: I wanted to make two comments. First, being 
a new member of the committee along with other colleagues, I feel 
there is no doubt we need legal advice. On the question of whether 
it should be internal or external legal assistance, I would not 
base that assumption that it should be internal simply on the cost 
factor of the financial implications of having cheaper legal 
assistance internally and a more expensive one outside. It is the 
calibre of the individual and the lawyer should be the top 
priority rather than saving money. 


Secondly, there is a natural tendency a legal person on the 
committee year after year will develop not only a sense of 
security, but perhaps an overbearing confidence. It is also good 
to have occasional changes, not to have the same lawyer 
continuously year after year. This committee will function for at 
least the next four or five years and because we are new, I would 
suggest that Mr. Bell certainly assist us at this time, but I 
would look at the possibility of somebody else perhaps the 
following year. 


Mr. Van Horne: I have a question to the present staff, 
Mr. Chairman, unless perhaps you can answer it. What kind of 
contractual arrangement is made with Mr. Bell or any outside 
lawyer?els itlforfal specifica job or forva specificppeniody ols times 


Mr. Chairman: If you refer to your budget, this is what 
we have in front of us. Perhaps Mr. White can correct it. We are 
looking at an hourly basis. 


Mr. Van Horne: How do you agree to that? Do you say, "We 
want to retain your service for the next month, next year, next 
whatever?" 


Mr. Chairman: I will refer that to the clerk. 


Clerksof thei GommittecseaMr.eeharrman,e cia tawould 
essentially be a question to be negotiated between the chairman 
and the counsel. Most of the agreements in the past that I have 
been aware of would allow for a termination on either side at very 
short notice. 


Mr. Van Horne: Back to you, Mr. Chairman, in light of 
the--I can't call it consensus because we have not heard from the 
New Democratic Party members--but it would seem that there is some 
consensus from two thirds that Mr. Bell's service be retained, but 
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not necessarily for the entire length of time this committee will 
sit through the Thirty-Second Parliament. It seems to me the 
message is we would like him for a year. If the third party 
concurs can that message be made very clear to him? 


Mivecdatiian se beale (uStesortind this souterorsd1scussl0n. 
I wonder if that is the message we want to make at this point. The 
majority have not dealt with Mr. Bell. In my opinion, from the 
outset we should not be indicating clearly to him that he is only 
here for a year. Is that a consideration we can make today? 


Mie nul me lwoulGerachelsput 1 tein more positive 

terms, that we will make a commitment at this point that Mr. Bell 
be retained for at least this year. At the same time we reserve 
the right to look, along with the library research and perhaps the 
clerk's office, the possibility of having a lawyer on staff as an 
additional researcher with a view to servicing this committee and 
other committees. If that is acceptable to Mr. Van Horne, I think 
perhaps that would be in a more positive vein. 


HO. 40a eile 


If at some future time the Legislative Assembly decided to 
hire an additional lawyer, Mr. Bell might be an ideal applicant in 
light of his experience. That's a more positive way of putting it, 
1h elt el Se 


Mr. Chairman: Mr. Miller does have a motion and if he is 
wil LEngeto8amend=t CacO-— 


Mr. G. I. Miller: I agree with the comments. Is Mr. Bell 
willing to take on the responsibilities again? I am assuming he 
would. I would amend the motion to take in those considerations. 


Mr. Chairman: There is one thing I would like to look 

for direction here. I mentioned to you that we had talked to Linda 
Grayson. I would like to recommend to the committee that we deal 
with internal staffing as a separate motion so that we can request 
an individual from internal staff to be an assistant to Mr. Bell 
this year. She has developed some expertise and knowledge of how 
the committee functions so that it will put us in a much better 
position to make that decision come the end of the year. We can 
deal with that in two separate motions if the committee agrees. 


Mr. Shymko: Is there a need for additional legal 
counsel? IS it administrative work or-- 


Mr. Chairman: The need is, if we want at some point to 
determine whether we are going to retain internal counsel, we have 
Someone on staff who has knowledge of how the committee operates 
and how counsel operates on this committee and would be in a 
position hopefully to assume that role. 


Mr. Shymko: I understood this was an assistant to Mr. 
Bell, the legal counsel. Is this on a permanent basis or is it 
just for the time being? 
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Mr. Chairman: The clerk suggests "understudy" is perhaps 
the better description. 


Mr. Shymko: Was this the case in the past that we had 
extra staffing? 


Mr. Philip: Can we have the original motion and then 
deal with that? 


Mr. Chairman: Is there complete understanding of what 
the original motion was? 


Motion agreed to. 


Mr. Chairman: We require a second motion in reference to 
the use of internal staff to act as an understudy. 


Mr. Shymko: The Ombudsman's committee has functioned for 
a number of years. Did we from past precedents develop a need or 
does the clerk perceive a need for an extra staffing person--as 
the chairman terms “an understudy"? 


Mrom@hainmanzet. oonetawante LOM pUte ches clernkaon the spot 
on this. This is really trying to meet the concerns about whether 
we should have outside or inside staff and really to allow someone 
internally to obtain some expertise in the operations of this 
committee. That's the objective of the exercise. 


Mr. Cooke: Maybe you could repeat your proposal on who 
this individual is. It is an internal person from where we are 
talking about? 


Mr. Chairman: It is an internal lawyer who simply is, as 
Graham suggests, to sit in on the meetings to get the flavour of 
the operation. 


Mr. Cooke: The function of this committee is an 
interesting one and I am not sure it is all that much more 
complicated than some of the other committees we have. If the 
committee at some point decides to go the route of having internal 
counsel,»4, dont thinksitswouldt besthatseditricult, rors someones to 
be in touch with the clerk's office, the chairman, the Ombudsman's 
office, to find out how the committee has functioned and learn it 
without having to have someone sit in on these meetings for two 
weeks--three weeks, whatever, aS an understudy in caSe some time 
in the future we may go the route of having internal legal counsel 


I think it is an unwise expenditure of funds. Even though it 
would not show as an extra expenditure, because it would be coming 
from a ministry or from Government Services through the library or 
whatever, it is still taking somebody away from a job he would 
normally be doing and somebody would have to do it. It is an 
expenditure of funds. I am not convinced it would be a wise move 
at this time. 


Mr. Van Horne: Mr. Chairman, I am wondering if you got 
this name sort of by chance, or was this person suggested to you 
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as someone very interested and the likely person from staff that 
could carry on if we chose not to have outside counsel. How did it 
occur? 


Mr. Chairman: The name waS indicated to us as the likely 
person if we went with inside counsel. 


Mr. Van Horne: Now that we have decided to go with 
outside counsel I would be inclined to agree with Mr. Cooke that 
it might be a bit of a waste. I know there is no direct charge to 
this committee. I do not know how they charge out the time of 
internal staff, but it would strike me it might be more worthwhile 
to get rolling with Mr. Bell. Then as the year progresses we could 
get back to the person who is the overseer of that internal staff 
and say to that person the committee feels that perhaps at the end 
of the year we would be ready to go with simply internal staff.We 
could ask who would be the most likely candidate--would the same 
person suggested in July 1981 be the most likely one. 


I am not sure we have to proceed with it right now. I will 
leave it with you to remind us some months hence that we might 
consider internal staff. If the committee feels the same we might 
ask that we go back to the supervisor. 


Mr. Chairman: Are there any additional remarks? 


Mr. Barlow: I would concur with the remarks that were 
made and say that we go with what was said. As far as an assistant 
to him is concerned, I do not think that is required at this time. 
By the time this committee has finished one year's operation under 
Mr. Bell, if we decide to move to somebody else we would be able 
to direct that person in the operation. 


Mr. Shymko: Mr. Chairman, I dognot thinkywewshouldwelock 
ourselves in with one particular individual. If we do decide in 
time to go to internal counsel I am sure that in addition to the 
individual you were contemplating that there are others 
internally. Having him appear before this committee to prepare 
himself for eventually becoming the internal counsel would be 
presuming that he definitely will be getting this job. We may find 
ourselves, in a year's time, that there may be other candidates, 
internal counsel, who would be perhaps better. It is just to give 
yourselves more flexibility and not locking yourselves in, so to 
speak, with an indirect commitment to that person in case we opt 
for internal counsel. 


Mr. Dean: I agree with the other comments about 
procedure. There is one other thang, Le thank ethatahasy been 
alluded to but not definitely said that I would like to see 
happen. That is that we do get an estimate of the comparative 
costs of the alternative routes maybe sometime before the end of 
the first year's operation. I do not mean just surface costs but 
real costs. There is 30 or 40 per cent more than you see on the 
Surface in the cost of the internal person. Mr. Cooke referred to 
the work the person is doing and the hours spent somewhere else. 
If that would help I would agree that the cost should be 
determined. 
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MreePhilip: 2 think@ifl weearerdoing that we should make 
it fairly clear that what we are talking about is possibly 
recommending the hiring of additional staff. I think the library 
research people are already very busy, and there are certain 
committees that need a lawyer on a fairly regular basis for 
research--namely the justice committee. So I would hate to, in any 
way, imply that we are cutting into some of the work of that 
committee, or some of the very important needs of another 
committee that may need legal research staff. I think Mr. Dean 
made an excellent suggestion. 


Mr. Cooke: So eventually we will take it out of the 
private sector and put it in the public sector. 


Mr. Philip: Are you trying to make our Suggestion pass, 
Or are you trying to sabotage it? 


10350 "asm. 


Mr. Chairman: Well, the clerk has directions to follow 
up on that suggestion. 


Perhaps we can move on then to the program of work. Brian 
Goodman was talking to us about a meeting with the Ombudsman. At 
some point I must open up for discussion the fact that we are 
scheduled to meet in September. Perhaps on the first day of our 
meetings with the Ombudsman we can take a look at the emphasis and 
meetewith the starf. «That» will take! up our? rirste day.) 1 seeveryone 
in agreement with that? 


Mr. Dean: As I mentioned, I would like to make sure we 
see the Ombudsman's personal office-- 


Mr. Chairman: Also we will be meeting with the senior 
people at that time to discuss our various roles. All right, we 
will look at the first day in our schedule. 


To review this generally: What the committee has undertaken 
in the past, Graham has outlined in the review of the report. Do 
we all have a copy of the report? If anyone is short of a copy we 
will have one sent around to the office. No problem there? 


Inter jection. 


Mr. Chairman: We are not going to be dealing with it 
today. We can get one around to you. 


The clerk advises that if anyone requires back copies of any 
of the reports, just to let him know and his office will have them 
sent out. 


The operation of the office of the Ombudsman: There are only 
two cases of recommendations being denied in this report and I 
believe they are both Workmen's Compensation Board cases. 


Counsel also has indicated other typical or significant 
cases in the past. Mr. Miller might want to comment on this and 


this is something else we could perhaps deal with at our first 
meeting. Counsel has pulled out one or two from the number of 
cases the report considers significant and recommends the 
committee takes a look at them. We can follow up on earlier 
recommendations which are included in the report and we will see 
what the status is of some of those recommendations from the 
committee in the past. 


Mr. Philip: I wonder, Mr. Chalrman, -under“that first 
item, do we spend some time looking in a comparative way at what 
ombudsmen in other jurisdictions are doing and their role? And do 
we make any recommendations on the role of our present Ombudsman? 
Are we talking about a one- or two-day briefing session dealing 
with what the Ombudsman in Ontario does, or are we looking at what 
he does and what he should be doing in the eyes of the committee? 
What exactly is meant by the first item? 


Mr. Chairman: The clerk advises me that in the past, 
apparently, the committee has on some occasions done what you are 
suggesting--compared it with the role in other jurisdictions and 
made comments in terms of-- 


Mr. Cooke: That will tie in with the last item on that 
end of the section. 


Mra GlaleeMilier-=aMreeChairman;,  I@suggest that®you 
review some of the reports that were brought in and that the 
recommendations be brought up to date. I think that is the first 
thing that should happen so all members are aware of the 
recommendations that have been made and we can start where we have 
VeLCio£tt : 


Mr. BPhadaipsetethink itewould’bésusefuleifaweshad kindsot 
a thumbnail sketch or report bringing us up to date on the role of 
ombudsmen in other jurisdictions. Maybe that is part of a previous 
report, but if it is perhaps we could have copies of that. I would 
Sends Ceuserul’s 


Mr EGOe? AMitlen-senethink;=e@Mpy Chairman; -thatvistone 
role our legal counsel should bring us up to date on. He can use 
that expertise to fill us in on the facts and make those available 
to us. We have had the opportunity of touring in Europe and Far 
East countries to look at the work of the ombudsmen that has been 
carried out in those areas, and those are all documented and 
available. We have been across Canada and we have met with many 
American states which have an ombudsman. That has been carried 
out. Those reports are available and we should be made 
knowledgeable of that. 


Mr. Chairman: Apparently the (inaudible) report carried 
extensive detail on the trip through Europe and Israel. We can 
have a copy of that report sent around to all the members. 


Mr. Van Horne: You are not suggesting that will be the 
extent of our travel. 


Mr. Chairman: That iS coming up. 


Aue 


Mr. Shymko: If I could suggest, Mr. Chairman, if either 
the clerk or yourself could compile a list of those reports and 
certain pertinent recommendations that were made by the committee 
in the past for the new members of the committee, I feel there is 
a lot of homework and in order not to waste time reading or 
reviewing things, we could focus on some of the important 
recommendations made in the past in some of the reports--perhaps a 
selection of material as well as a brief resume of the function of 
ombudsmen in other jurisdictions. 


There may be something in the two bills proposed at the 
federal level for the creation of an ombudsman's office. It is the 
national scope and not a provincial one, but there may be some 
interest in aspects of that federal office of the ombudsman that 
we cowldatlook war: 


Mr. Chairman: Fine, we will do that. At this point, with 
the exception of Mr. Miller, we are new so if there are additional 
areas we perhaps want to touch on, I would open it to the 
committee, if any member feels there are additional areas we 
should be looking at other than what is outlined here. Does anyone 
have any suggestions at this point? If not, we will move on to 
possible travel. 


Mr. Philip: Can we agree that the agenda can be expanded 
as we go on? Most of us, with some exceptions, are new to the 
committee and, therefore, we are probably going to uncover things 
we may want to look at at a later date? 


Mr. Chairman: No problem. 


Mr. Shymko: I wanted to ask, are we GOingeacorcall 
witnesses before this committee? Has there been a suggested list 
of witnesses? Is there allowance in the budget for covering the 
expenses of witnesses who may be called before the committee? 


Mr. Chairman: I will have to again refer that one to the 
clerk as to the details of the budget, if they have had that in 


the past. 


Mr. Shymko: I just wanted to ask if there are any plans 
to call witnesses before the committee. I don't see it in the 
recommendations. Do we we want to call some of the people whose 
cases that have been denied or-- 


Mie «Chairman: elawilllgretermthate tomthes clerk, 


Clerk of the Committee: In the past a very large 
percentage of the witnesses who have appeared before the committee 
have been either the staff of the Ombudsman's office or the staff 
of the agency to which the Ombudsman's recommendation is directed. 
In this case it would be the Workmen's Compensation Board people. 
That has not incurred any expenses to the committee. 


Occasionally the committee has found it necessary to bring 
in field. staff from thesvaniloussministriessana hasepickedsupe their 
expenses, but this has not been a frequent occurrence or a very 


expenSive one. Again, it's up to the committee what the committee 
wishes to do, but the past practice has not been to bring the 
complainants before the committee. Therefore, there have not been 
expenses incurred by individual members of the public coming 
before the committee. 


Mr. olymkoOssMyounderstanding, therefore is, ,that,it is 
quite rare to have witnesses from the public sector? 


Clerk of the Committee: Yes, that has been the previous 
committee's choice. 


Mr. Shymko: Do we presuppose that this will not be 
occurring in the future, or should we allow for the possibility? I 
don't know. Do we Simply call the staff of the Ombudsman as 
witnesses, or the staff of any particular government agency? Are 
we limited only to government agencies and the Ombudsman's staff? 
I am sure that this committee in calling witnesses cannot or 
should not limit itself to that, and we should have the 
Plexibid  tymOrmt nee OptlOneitatneresis.adeneedgto. 


Ulea.Ms 


Mr. Cooke: I think one of the concerns a citizen has is 
confidentiality, when we do not necessarily deal with the 
individual. The Ombudsman acts on the individual's behalf. 
Workmen's compensation will work on their behalf, and the lawyer 
works on our behalf. 


Mr. Chairman: Well, apparently there is sufficient 
flexibility within the budget if we deem it necessary to call a 
witness. The provision is there. 


Possible travel: I just have a couple of comments on this. 
In 1978--Mr. Miller can comment on this--the committee travelled 
extensively through Europe and Israel. There has been some travel 
in the past few years in Canada, I guess--just going to various 
provinces, Alberta and Quebec. I don't think that we're in a 
position today to recommend any specific travel plans and to 
forward a budget to the Board of Internal Economy. 


What has been suggested is that we could ask our staff to 
take a look at various jurisdictions that have an operating 
ombudsman and how they relate to the operations in Ontario, how 
they report to the Legislatures and so on, and he can come back to 
us at some point in the future with this information and perhaps 
Some recommendations. I don't know if that is appropriate. 


Mr. Philip: We can always go for another supplementary 
budget. There 1S no need to include it at this time. 


Mr. Chairman: That's right. We put it on the agenda so 
we could mention to you the approach that has been recommended. 


Mr. Dean: I would not like to think that we would have 
to reinvent the wheel if so many jurisdictions have already been 
covered by extensive travel. I wouldn't think it would be a good 
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use of public funds to have us go over a lot of the same problems 
again. Maybe no one is suggesting that. 

Mr. Chairman: Well, there are still a number of 
jurisdictions that have not been covered yet. 


An. hon. member: Have you ever been to Australia? 


Mr. G. I. Miller: The Ombudsman is a relatively new 
operation. But you may be well aware that they have had some 
problems in bringing everything into place. If it is necessary to 
travel it would be useful for the committee to make that decision 
that we could travel to--I think last year it was Winnipeg, a kind 
of annual meeting. Again, I don't believe that anyone went from 
the committee--they didn't feel it was necessary--but that is a 
decision the committee can make as we go along. I think it would 
be useful in carrying out the functions for Ontario, to protect 
the people of Ontario. I don't think we would have any trouble 
supporting it, and I suppose at that time it would go through 
cabinet for its approval. 


Mr. Chairman: ALU right. Well, the stale wilepreparema 
list comparing jurisdictions and what benefits there may be for us 
in visiting a specific area. And I think we could also look at 
annual meetings and that sort of thing which are taking place. 


Mr. Cooke: We would not be talking about travelling this 
fall in any case. We would be talking about next January. 


Mrs... Chaitrmans that Ss) right. 


Mr. Cooke: I am sure that when the staff are preparing 
the jurisdictions they will keep that in mind. 


Mr. Philip: I think.Winnipeg in January is excellent, 
Mr. Chazrmanstt invigorates tie. ungs. 


Mr. Chairman: You notice that Mr. Miller said no one 
went last year. 


Mra, Ge lee Miller: el” might add; = COO,;mMU.menlalhmat, atid cane 
have never travelled outside the province as long as I can 
remember, but I didn't deny the rights of those who wanted to go 
on the other tour. They brought back a lot of good information. 


Mr. Shymko: There are also international conferences 
such as that of the International Bar Association, which always 
deals with the area of responsibility of ombudsmen and their role 
in various countries. So we may look at the possibility of 
attending or sending someone to that particular body. 


Mr. Chairman: Is there anything further on this item 
that anyone wants to mention? 


We will move on to the final--no, it isn't the final--number 
five, budget. You all have a copy of the budget? It is pretty 
Straightforward. We are looking at a schedule right now of two 
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three-day weeks in September, and two three-day weeks in February. 
I have been advised that if personally we feel it is necessary to 
have additional sittings of the committee, that is really not a 
problem in terms of the budget. 


Mra Owl MieeLerisa Ls wanted) to clarity onesgremarketromoemy 
colleague, Ron Van Horne, indicating that we don't have enough 
time.) Butwilethbank again#we cangadjust! it.sAndgitthink ifsit is 
clear that there is not enough time to deal with the report and 
bring everything up to date we can expand on that. 


Mr. Chairman: That's right. As you can See in the budget 
before you, because we haven't determined whether we are going to 
retain an outside counsel or not there is no figure for counsel. 
The clerk suggests a figure of $20,000. That again is flexible. 


Mr. G. I. Miller: Mr. Chairman, do we have an actual 
cost? 


Mr. Cooke: Before we get to counsel I would like to ask 
about the per diems. I wonder if there is a budget in here for 
those of us who had to interrupt our vacations to come down for an 
organizational meeting today? 


Mr. Chairman: Yes, there is. Perhaps before we go any 
further the clerk could outline just how you claim for your 
expenditures for today. The clerk indicates that there is no 
provision for pain and suffering in the budget, and he will 
outline how you claim for expenditures today at the end of the 
meeting. 


So we have a suggestion of $20,000 for counsel. Leis stne 
only change in what you have in front of you. What kingwoOrmecota: 
does that give us? 


Clerk of the Committee: Mr. Chairman, that would total 
S50 70108 


Mreechairmansslemight point out that the budget last 
year was $68,800, of which we spent only around $3078, 60.0 7.) Geach 
it was--something less than $40,000, in any event. They were 
considerably under their budget. So we are looking at a Ocak 
budget of $50,376, and we do have a motion to accept? I think Mr. 
Philip already moved a motion. Any additional comments or 
questions? 


Mr. Cooke: Would counsel actually attend the meetings? 
For example, in the fall when we are dealing with two cases he is 
certainly not going to be coming with us to visit the Ombudsman's 
office, I would suppose. We are not going to be paying him an 
hourlyeracte: Lor that. 


Mr. Chairman: No. Looking at the 1980 budget it was $75 
per hour, a figure based on an average ‘ene TUNG) Vevsiibec? che hig/S) jelaten 


Mr. Cooke: The chances are that we are going to be 
considerably under budget of that $20,000. 


eG 


Mr. Chairman: The clerk indicates that last year they 
spent $24,000 of a budget of $30,000. 


Any further questions on the budget? 

Motion agreed to. 

Mr. Chairman: The final item: other matters. Does anyone 
have anything he would like to bring forward at this time? Mr. 


Clerk, is there anything that you might bring forward? Nothing? 


The committee adjourned at 11:07 a.m. 
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WEDNESDAY, SEPTEMBER 9, 1981 
The committee met at 2:15 p.m. in room No. 228. 
OMBUDSMAN'S EIGHTH REPORT 


Mpa (Chairman:=-beroresewe Ustart),leMr 1. Morand,eson,sbehalfinsot 
the committee, I would like to thank you and your staff for the 
excellent day and a half you provided us with. It was a very 
valuable insight into the operations of your office. I know it is 
going to assist us in our deliberations ahead. Thank you very 
Much. pAteithisespoink, -Lawould likesto cturn.ethe,proceedingssover to 
our counsel Mr. John Bell. 


Mr. iBeddsae rea Chairman «asi syvour aischedule, jandicates juswe 
eareegoingmtomtouch®uponemattenssthat are contained in Mr. Morand's 
eighth report. Because he isiptoniyas available togsws £or 
approximately an hour or less, I would like him to touch upon four 
of the items that’ are under that list. 


First, we will invite him to make any comments, general or 
specific, that he wishes to make in respect of your eighth report. 
Mr. Morand did not make any comment as to that report in his 
eighth report and, I am sure, wishes to touch upon it in some way. 
Risq Mecin, Mie= would edlikes,tto ertoucht upon the- simavterm sores the 
correctional report, North Pickering, and amendments to the act. I 
know one of those three is dear to my heart since I am the longest 
survivor and one of the parties privy to that original agreement 
of North Pickering. I know we would appreciate hearing your 
comments. 

First, and as is my practice, my question is always five 
times longer than the answer but, for the committee's benefit, if 
you have the eighth report of the committee before you, you might 
just note the following pages for reference. 


I will not spend any time reading them because Mr. Morand jet 
am sure, has read them and has some comments prepared. For 
example, at pages 17 and 29 to 3 sottwthesserghth [meport, «the 
committee makes some comments and observations in respect to the 
organization of the Ombudsman's office, sand pemn sparticuian, @the 
number of files he has at any time in progress, the inventory, ihe 
you will, and the duration which it takes to close those files. 


Those comments were made last time, specifically as a result 
of the committee's review with Mr. Keith Bottin and others. Mr. 
Bottin, gentlemen, you will meet latergithisralternoonmasietOmtne 
statistical analysis comparing fiscal 1979 wathestrscals 299 beand 
any trends which were perceived there, and also in respect of the 
Workmen's Compensation Board files in progress that appeared to 
the committee--it did not appear, but was conceded by 
all--represented the largest backlog by numbers and percentage and 
also the largest duration files respecting closing. 
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Mr. Morand, "withsthaterspecific sbackorounds and in amoeneral 
way, Sir, please now make any comments to the committee which you 
feel appropriate. I do not mean to confine you to those parts of 
the report. 


Hon... Mr. °Morand: ) Thank you very = much, Mr.) Bell emir. 
Chairman,. members of the select committee, I am very pleased to be 
back with this committee again this year. It is now substantially 
changed in complement. I believe Mr. Miller is the only carryover 
from the previous select committee. Mr. Bell, the counsel, and Mr. 
White, also, of course) areshere,) butwvMr).(sBbell and Mus Whatesarne 
not members of the committee. 


First of all, to deal with several matters which were 
brought up yesterday, there were questions as to the complement 
investigating @lt. Tf NavewlGivenwaw copy Of thatwecOme le bO mre ie 
number of investigators from the day the office opened and the 
total number of employees from the day the office opened, based on 
December 31 each year from 1975 through 1980 and to June 30, 1981. 
The number of permanent investigators in June 30, 1981 is plus two 
of what was listed there. There were two vacancies at that time, 
so there will be a total number of 37 permanent investigators 
bachere chana 35% 


Mr. Cooke: It would be ihelpful if we had ours before you 
went on. 


Mr. Bell: I am sorry. While that 1s. being done, Nr. 
Cooke and other members of the committee, by all means, any 
comments you may have of Mr. Morand, while you have him here, 
should be made. But the effect of these statistics will become 
much more apparent and meaningful aS we review with Mr. Bottin the 
statistical analysis. 


I have already alerted Mr. Bottin and others in the office 
that one exercise the committee will probably engage in for the 
periods referenced will be to compare the total investigative 
staff with the work load within that same period for comparative 
purposes, Mr. Cooke, to see whether there has been any response in 
terms of numbers to any increased work load or vice versa. I do 
not mean to cut you off, but I just mean to assure the committee 
that this will be dealt with in more detail by others. 


2320 °D.10% 


Hon. Mri oMorand: @Thankesyou, @Mrew Bellawin ev2ewmor, seiiat pee 
also have another table given to me by Mr. Bottin about the north 
country on a question asked yesterday, but I will not get into 
that because I know he will be discussing it with the committee 
later on. 


What I wanted to say in that regard only was, certainly with 
the time available, it is impossible to come to a conclusion that 
the opening of the two offices in the north increased our workload 
in the north. Although the numbers would appear to be up, whereas 
you might expect them to be down with other indications, it is 
difficult to say that that was occasioned by the opening of the 
two offices. One can suspect that that is so but, according to Mr. 
Bottin, the statistics are note ’such sthat youmcansicateqonicamy 
make that statement. 
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Getting back “to "the eighth report “of “the select “committee 
and my comments therein, in reviewing the pages mentioned by Mr. 
Bell, there were several things which the select committee was 
concerned with in our seventh report last year. The first was that 
there appeared to be a drop in the number of files opened and at 
the same time a drop in the number of file closings. That was 
quite correct last year. The committee was concerned why tnat 
happened and wanted to take a look at our report this year to see 
whether this indicated a trend and, if it was a trend, whether the 
cause could be identified. 


The number of files opened decreased again this year, but 
the numbers of files closed increased. So there is no trend 
certainly as far as closing of files is concerned. The number of 
file openings has decreased, I think, for two reasons. One, I 
think we are basically down on the number of complaints. But, 
peso, e eas larger: © indication, ?%and® the? reason, for piel, is the 
no-follow-up procedure which we instituted roughly a year and a 
half ago wherein we do not open files where there are matters that 
are going to be dealt with in a matter of a few days. 


We have a form that is used, and we don't go to the trouble 
of opening a file and then having to close the file a week or two 
weeks later. There is a substantial saving in the cost of buying 
files, filing files, closing out files and putting them in the 
archives when the times come around to so place them. 


There are those two reasons why I think there is a decrease. 
One of the reasons for the decrease in the actual number of 
complaints was the location and the place in which we held our 
hearings. It is interesting to note that our complaints “in--the 
first three months of this year, the current year that we are 
operating in right now, are up. Mr. Bottin will give you more 
details on that, I believe, but they are up fairly substantially. 


mellooke vitke- ‘at the end ofthe “year5® VPeit continues in 
that way--and I anticipate it might go up because we are going 
back to the larger centres with our hearings--it WiLLie be up sto 
fro 2eyeeprojecting this’ year” through,” for the total number of 
inquiries and complaints, as against 8,709 last year. I point out 
that “tsa projection at™thisstagey, but 1 anticipate that it will 
go up definitely. 


I would have anticipated the files closed would have gone 
down, because there were fewer files opened. They did go up. I 
think that is for several reasons. Last year when I reported to 
the select committee, I pointed out that we had instituted 
administrative fairness matters which put back every file in the 
office a period of time on closings because it added about a month 
to the length of our investigations. In contacting the person, 
making the disclosures to him that!’ administrative “fairness 
requires us to, that lowered our closings last year. We picked 
that up this year because there was not that month delay, and that 


helped us to increase our closings this year as over the previous 
year. 
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In addition to that, we had put a drive on files. We have 
hired some extra complement on Workmen's Compensation Board files 
and we have substantially improved our flow procedures in the 
office which I think helped us to increase our closings. Our 
number of files closed was up rather substantially this year over 
last year. 


The second item which the select committee was concerned 
about last year was the average duration of our investigations. 
That was up: lastl year; andeit isSuup again’ this yearn-ulliwouldnetgbe 
Surprised if it were up again next year. There are reasons for 
that. The no-follow-up procedure takes out of our statistics on 
fale yclosings allm@-of ethe tshomtmcasesgsso sthatrent syou shavensl , UoT 
cases--and we have over 1,000 follow-up cases, I believe. Is that 
correct, Keith? About 1,400? 


Mr. . Bottini © Across: the) office, we. .nave)) 4,687 .~9There gwas 
one area where there was a dramatic increase this year, which 
gives rise specifically to the increase in the duration-of-closing 
figure, and that was a dramatic increase in the correctional and 
psychiatric services area. I will speak to those numbers later. 


Hon. Mr. Morand: What I am getting at 1S when you put 
those figures in and when you take them out, that is a substantial 
number of cases that only took seven days. When you take them out 
of the figures completely and only count your long cases, which in 
effect is what we are doing, your average duration goes up 
dramatically. To compare them, we would have to feed back in the 
no-follow-ups and see what figures we came to. Whether Keith can 
domthats orgnotyevdedontt eknow: civiwilde leave fthateup tosh imac eee 
would make a substantial difference in the number of days per 
investigation. 


Last year we put on considerable drive. We ran off our 
records all of the files over a year old. I wanted to know why all 
of these files were still sitting in the office. We completed a 
substantial number of our old files that were outstanding. AS a 
mattervob fact, ourm.oldstitve *closinggwaSeupmeie, Deracent plastayvecams 


There is a human tendency, when you don't know what to do 
withwattiilhle -\tosputimt awayjandwdosthewones vyoumknOwssyOUsiCa need 
something wabout@andalto wworkivonmethosemm ! “am fatea to awe sor mine 
problems in the office of leaving files around because we didn't 
know what to do with them. Our new procedure prevents that 
happening again, but in so doing we developed a lot of old files 
that had been sitting around for a number of years because 
decisions had to be made as to what to do with them. 


There are difficult files; that also helped to increase the 
per diem time taken per case. There are several intangibles. It 
seems strange, but it is true, the older the office gets there are 
going to be some old files that hang on longer. When you take 
statistics and the office is two years old, you can't have a file 
more than two years old when you close it. If it is three years 
old, you can't have a file older than three years when you close 
iti: Whentitvis -four@vyears ,myoumcanat enavVcmnagrllevoldermthanm.ronn 
years. So last year we closed a number of files that were over 
four years old. 


5 
To give you an example, which I think is quite clear, we 
have 112 Pickering files which had been open for four and a half 
to five years. You can imagine what that is going to do to our 


statistics when we close those. The average per case there will be 
Buoute ls OOu, wear O07el, cU0idays ifored l2scases* 


Mr. Bell: Be careful now; we will hold you to that. 


HOnsse Mie MOnands:» Tucdidni' t SBaddosupethes-actual, days. -but.o1 
Suesipemiumicugoingato.beviclose, toethatmor maybes.even! overethat. 
So that is also going to change our files. 


A further concern of the select committee was with reference 
to a study that would have been implemented in our office last 
year, which was reported in our report last year and which Mr. 
Boptimewill lenepor.beon slater. 


Some two years ago now we established a study of the flow of 
material through our office. Every time a file stops on somebody's 
desk, it spends a period of time there. We wanted to study the 
whole flow of the work through the office to expedite the flow 
with the least amount of delay. The result of that has been some 
change in our office procedures and equipment. 


Mr. Bottin was one of the co-authors of that report, and he 
will report to you what we have done as a result of ite bemnas 
been substantially implemented, and I think it will show real 
results as it gets completely implemented. I think it has already 
shown results and will show more as time goes on. 


Zo sp. Ms 


The next item dealt with was the Workmen's Compensation 
Poardwip we e got eas. “highiicas «8010 open Ulfiilesrmanethe workmen's 
compensation department. Of that, there were roughly 100 Community 
and Social Services files. So we did get as high as about 700 
Workmen's Compensation Board files on hand. There were cases where 
the investigator was not getting around to that fade forweclosemto 
two years after it came in. The work load was intolerable. 


At the present time, the Community and Social Services files 
acre in general. By the hard work Of) themelinvestigators. ineacne 
Workmen's Compensation Board branch, by hiringy contracti lemployees 
mila Nreresrwith. auss!forera ,whilej/yand,!) imgeffects poyiy moving the 
Community and Social Services work out, we give more investigator 
time to the Workmen's Compensation Board, or special services as 
we call it. They have substantially reduced the backlog and they 
are down now to about 350 cases. 


The directors of the different departments will be speaking 
€O ayoulsiaterme@and will be available for any questions, but 
indications are that we may get the Workmen's Compensation Board 
eee Woadieedown «tolsas alow, asm 250rehiles: bygeMarchgg3d nyyilI6 2. 
Prognostications of that kind are always iffy because you don't 
know how many files are going to come iMmmrbuUterauachemrate swe are 
going, we should be down perhaps that low. Three hundred and fifty 
is not a bad work load in that it gives each investigator about 35 
files to handle. When it gets over that, the investigators get 
snowed under with work. 


In addition to that, in the last year Ms. Ellen Adams has 
done a special study efor sours ortice umrrerer ream Conuer earlier 
today when we were in our committee room, and she has done 
substantial work. If there is new legislation, which there) seems 
to be coming in regard to the Workmen's Compensation Board, if the 
report of Professor Weiler is generally adopted and turned into 
legislation, I would anticipate that the number of Workmen's 
Compensation Board cases coming to our office would decline 
substantially over the next four or five years. Again, however, 
when you make those long-term prognostications you do so at great 
risk, but I think it will take some of the cases away that we get 
now. 


One other thing we did during the year that helped us was to 
take out On the Workmen's Compensation Board those 
nonjurisdictional cases and what we call administrative delay 
cases--that is, a chegue didn't show up, et cetera--and put them 
into our’ research *branch’] In» doing *that, “we *have™ ilightenedsethe 
work load for each investigator in the Workmen's Compensation 
Board branch. Mrs. Catton can explain it to you more fully, but? 
think right now each investigator has an adequate work load but 
not an overwhelming work load. I don't consider we have a backlog 
any longer in Workmen's Compensation Board cases. 


If we continue the cloSing ratio that we have, on average we 
should be closing a Workmen's Compensation Board file in a year 
from the time it comes in to the time it closes. There will be 
some cases that will go quicker than that and some that will take 
longer than that. It all depends on the delays you run into during 
the course of the investigation. But each investigator closes 
slightly more than three cases per month; that is the average. 
With @attwork JloadmiofOs0 eto S5) youmare stalking? about  Lomecomsu 
months and a maximum of 12 months to complete the case load that 
each investigator has. 


Those, roughly, were the matters that the committee had 
concern with last year. There are other matters. There isthe 
correctional matter which Mr. Bell referred to. Mr. Macerollo is 
here this afternoon and will be able to go over that with you in 
detail. 


Earlier this year, in a discussion with him, we were down to 
four items that we further investigated. We talked again with the 
ministry about those four items. I must admit I intended to check 
that this morning and I forgot. I think we are now satisfied with 
their ‘answers on  allvfoureeMr. Macerollo;e1setnau conrect? 


Mr. Macerollo: Yes. 


Hon. Mr. Morand: There were some 110 recommendations, I 
believe, in the original file. Some of them are obsolete because 
of changes 'in® the ministry; but’ they "have? responded) quite 
favourably. There have been substantial changes made, and we are 
now satisfied that they either have accepted all of our relevant 
recommendations or are in the process of so doing. 
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The one other item mentioned by Mr. Bell was Pickering. 
bickeringmercecimoOst, a GLrty = word around our” office, it has’ been 
with us so long. The person in our office who was doing the report 
and had the hearings was Mr. Keith Hoilett who was the executive 
Girector of the office. He has now been appointed a county court 
judgemand, fis) report is completes it is “about six volumes” long 
mrt pemOveGlTEE sy FUUUs Dpades.4.6 “have Just receiveu the = titrct “three 
yvOlLUMeS Ee Whiche Denaye now read’ "as yet" but 1 anticipate will “be 
evening reading for the next few weeks. The remaining three 
volumes, I understand, will be with me by the end of the week so 
that I will have the total report in by the end of the week. 


The proposal of how we will deal with that is I have picked 
in my office Mr. Goodman, who is sitting next to me, Mr. Zacks, 
Linda Bohnen and myself. We are going to sit down and go through 
the report. We are going to--using a word I picked up somewhere in 
my life--"brainstorm" it and decide where we go with that report. 
I have set aside the entire week of September 21 to spend on that 
report and the week of October 4, Staternigua Chicmumaay gra roer 
Thanksgiving. We hope to decide where we are going and what the 
next Step ofsourworrice will "he on’ that™ report’ *at "the end of the 
second week. 


I cannot say anything further at this time on it because I 
have not read it yet. I do not know what his recommendations are. 
Until I do read it and know what his recommendations are, I cannot 
very well give you any further information. For backgrounds'to the 
committee members who may not be aware of it, Mr. Bell was here 
throughout and could probably give you a better rundown Chdatiel Cait 
because he was already here when I became Ombudsman. 


There waS a Pickering study on housing done by the office 
and certain recommendations were made. There was another study 
done by the Minister of Housing at that time, the late Mr. Rhodes. 
An agreement was entered into as a result of the, contin ctre Ase a 
result of that agreement, Mr. Hoilett had these hearings, took 
evidence, and there was also a court case. It will take several 
hours to go through the whole procedure, but the resultwor 1) was 
that the original agreement was that the Minister of Housing would 
accept the recommendations made by Mr. Hoilett in his study--made 
by the Ombudsman actually, but as a result°of Mr. Hoilett™s study. 


The ministry since that time has repudiated that agreement 
and Chief Justice Evans has suggested that it was an illegal 
contract in any event, that the Ombudsman had no authority to 
enter into such an agreement. All I can tell you is that at the 
end of reading it, I will have to determine where we go from here 
as a result of that study and proceed accordingly. 


2:40 Pills 


ie neqret Lwtcannots give your more detailed advice at this 
time, but I can tell you that having waited since I have been in 
the office now two and a half years or better for Che@erepor tif 1 
intend to get on it as quickly as I can andwget s1tUson tS way ees 
hope that I will be able to have some decision "by =the send of 


October. 
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Mr. Bell: Mr. Morand, if I might, I would just like to 
deal with a couple of points while we are on North Pickering. 
First, members of the committee might want to reference pages 20 
to 29 of the committee's eighth report, where it gives one 
perspective of the chronology of North Pickering. I guess the 
bottom line is nobody ever expected or believed that we would be 
here in September 1981, still talking about the implementation of 
the so-called agreement. As I say, it will assist you in getting 
some further background. 


Mr. Morand, there have been two scenarios developing, I 
Chink’, since you assumed office, one of which you were 
instrumental in commencing. That is the so-called negotiation with 
the ministry to a resolution of the matter in any event, or of the 
Hoilett report, so called. What that means is that Mr. Morand has, 
on occasion, met with representatives of the ministry and I 
believe, Sit, ly aM correct myouwavemalso met mwith representatives 
of the two groups of landowners with a view to seeing if the 
parties could not get together to break the logjam; if not to 
settle the whole ball of wax, at least to see whether there are 
some where no dispute can be found and piece them off. 


I think it is fair to Say the position athe ministry slockmein 
that process waS to wait and see what the report was going to 
provide.) Is that stall thessituations 


Hon. Mr. Morand: The discussions were off the record, as 
it were, but there were certain suggestions made. Probably at my 
instigation, the ministry was prepared to do certain things. What 
they were prepared to do was not acceptable to the complainants. I 
do not want to suggest that either side; was sat faultyring ciere 
being. no settlement’ on. thaty basis #ibecause,—) being San Meternal 
optimist, I have not given up hope yet that there will not be some 
Settlement of the problems, although I must admit JI am) not) very 
hopeful at this stage, having tried everything I could to see if 
thene wassanvaway pchat 2. eCOULGsDesSeCEELeG, 


One of the problems is that there are SO many 
complainants--112 of them--that 112 people would have to agree. I 
do not think there, isvany,way of setting ~Chosem il Ze pcopleetCsaGgLcas 


Mr. Bell: Now that you have the report and you will be 
dealing with it in the weeks to come, as you have described, will 
you be giving any thought to making another effort to see whether, 
with. the vehicle,of that report, thesparties can pes brocugitebacm. 


Hon. Mr. Morand: Certainly if there is any hope of doing 
it, TF will dow vttmelwi le epuUC sO t CCl CUS med ce heWC le sei Oboe mmnIEE 
there is, any,hope after Tf get the reportvand sce sit there 1S @agway 
that it can be settled as quickly as possible. My whole alm,squite 
frankly, at’ this stage is to, clean atgup as quickly@ass possipres 
It shas. gone on ‘to! such, anyaextent that nopody wi lleawin songstie 
thing. Lawyers have won, I guess you might say, but that is about 
all. My aim will be to clean it up as quickly as possible. 


Mr. Bell: Another thing has developed, mainly because of 
the position the present Minister of Housing took with respect to 
the agreement, purporting to repudiate it, and I guess now 


influenced by Mr. Justice Evans' remarks as to the legal effect, 
or lack thereof, of the agreement. I recall we have had discussion 
before with you as to the process you may now adopt. You recall 
there was some discussion about whether you would now go back to 
Peemactmanueao 1t. toLrougn.s tne -19.<3-22.3 process. 1S 1t premature 
Dorey OUscCOmILNG CaLeewhiethnerathatawlil be the process? 


Hon. Mr. Morand: It is probably premature, but I would 
Noe Ceatea estrpr secairauthat Isuthe process that we will rollow. 


Mr. Bell: I think there was also some discussion as to 
the understanding by the Ministry of Housing that they were going 
DOME CeLVGmon CODY mOt that, HOlLett report. in any. event. sWwhate can 
you say about that? 


HOW OME eeMOLand: se That -1S a very 1nteresting 7poinvt. -inere 
is a real legal argument as to whether or not I can have the 
authoritvesto make that report public. It is possible that when. I 
sendea.l9.3--1f 1. send; a_19.3--I might attach the report to that 
Tome tplersm hromepastwacxperdaence, if TI do that, and if [ makey-a 
copy available to the complainants on the administrative fairness 
matter, 1 am sure it will be a public document the next day. 


I put it this way because I do not want to tie my hands in 
any way in the future. I have not made up my mind yet what I am 
PolncmCOmIG witha t. have not read it yer. 


Mr. Van.Horne: what is a l9..3? 


Hon. Mr. Morand: A 19.3 is a letter that we send out to 
a ministry. 


Mr. Van Horne: You are talking legalese here in-house 
talk or whatever. 


Hon. Mr. Morand: It comes under section 19.3 of our act. 
PoAteicmMiNer Cal lmitieLO.3.. bt. really, iSsaeletter which sets out 
the result of our investigation. It says that as a result of our 
investigation, it appears to us that it might be proper EGIAUS #60 
come to certain conclusions, which we set out. If we do come to 
those conclusions, we may make certain recommendations, and we set 
those out. Then we say that our lines are still open and that we 
Pace note Madama -firm .decision.on, thisy, that. if . there, is, any 
further information to be given us, or any comments upon our 
investigation as we have set out, we would like to receive it. 


We usually give them three weeks to Givewlo tO, US; sDUtC Wwe 
make it plain that if they need a longer period of time, we would 
give them longer time to make an answer. If they answer, and most 
of them do, we then review their reply to that [Oe eeleL le regana 
Sometimes do further investigation as a result. Then we have to 
consider whether we are going to finalize our report. 


Mr. Goodman: The act also provides, Mr. Van Horne, for 
Boeeset lout tO. make Those representations in person or through 
counsel. It is a statutory requirement on the Ombudsman where he 
may make an adverse report. 
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Mr. Bell: Mr. Morand, this may be more thinking out loud 
Chan anything! Gise.. [re tneseMinistry ote HOUSING. Walntalumeel ae 
position that they believe they are entitled to see that report in 
any event,* that” 1S° a™~ "position which is = consistent: “wlth wtcuae 
agreement. 


HON Mr MOTaAnNG sv esraniceicr. 


Mr. Bell: It is regrettable that Mr. Justice Evans made 
the comment» because. I note that the Court of Appeal steered away 
from it, and I do not know what that means. But that iS a way, 
certainly, wherein it seems to me the Ombudsman would be permitted 
to provide that report because it 1S pursuant to an agreement 
which, historically, binds everybody who is directly or indirectly 
Guo wa Valcom ts 


Lt guess all that 1s Saying the bottom Tine forgyou 1s s.0etes 
dispose of it as quickly as possible, but in the best interests of 
all concerned™. If that way might be to “go back to that*agreemendg, 
with the ministry's concurrence in some way, you would probably 
get an urging from this committee to pursue that line. 


Hon. Mr. Morand: That is why I suspect that we might go 
the 19.3 route because it is the quickest and easiest way to get 
it back into the ministry and get a response from them. 


Mrs VBE Vomarrach Lt -toule. 
Hon. Mr. Morand: Yes. 


Mr. Beli: We, have "got Into some “difficulty before -mers 
there any time line that you are working to? 


Hon. Mr. Morand: As I have pointed out, 1t=*1s ¥over=ss -uuG 
pages, something I am going to have to read, digest and decide. 
Not having read it, I do not know whether I am going to have to go 
back into some of the transcripts of the evidence that was given, 
or whether I can. just go ahead ‘straight @from there. §1 am noprnaespe 
the end of October, but TL want to emphasize that vit "1s justrashope. 


A Uae els 


Mr. Chairman: I would like to “Jump “in here, “since, Mrs 
Morand has to leave shortly, and open this up to the committee. If 
any of you have questions for Mr. Morand you may take advantage of 
the opportunity that we have. 


Mr. Philip: “Perhaps “this™ might sbew moreseedasrly sshanared 
tater and) not™ take _ up “Mr Morand ss otime;, —pbUteel “alemalwayo 
interested whenever I have any government agency talk to me about 
files closed. The question is, how were they closed? I'm wondering 
if you have any statistical evidence comparing perhaps the last 
two years or the last year of files that were closed by a decision 
not to pursue any further in favour of the claimant, as compared 
to previous years in deciding to pursue it, whatever the final 
outcome. I think that that might show, if you want a philosophical 
thrust or change, if there is any change. I wonder if we could 
have it by the various divisions, corrections, and the others that 
are listed? 


tiie 


HOMtomiMoeeMoOrano io leaehave @¢had) sMr @bottingyprepares that 
information. Perhaps, Keith, you can give them that. 


Mr. Chairman: Can we deal with it later? 


Mipmeeel a enn Seen llip, eet SiS Sin the «materral “chat vsyou 
will have before you this afternoon and it's broken down, I think, 
fairly extensively. 


Mr. Chairman: Mr. Morand, I know the concern was 
expressed §at our meeting the past day and a half about the 
backlog, and you have made reference to that in the eighth 
committee report. What you are suggesting quite clearly, I gather, 
is that you feel that your office has this problem well in hand 
and you see it diminishing by this time next year. 


Hon. Mr. Morand: Yes, I'm satisfied. We have no backlog 
at the present time. We have 1,570 open files in the office as of 
Pasteeridayje. thainkwitewas, or at the end of last month. We can 
handle 1,570 open files because that doesn't mean _ 1,570 
investigations going on at the present time. We always have an 
mitakce bigure;miwhiche Mayevarymerrom, 100"to 7200 files# that gare on 
the way through. Our intake is a couple of hundred cases a week 
coming in, either inquiries or investigations, so that you always 
have a couple of hundred sitting there that have not yet been 
Glassifiedsmassen)Unisdictional,~ snonjurisdictional and so forth. 
There iS a constant turnover so that while we have 1,560 open 
files it doesn't mean that we have 1,560 active investigations 
going on at this time. 


With the number of investigators that we have, we can handle 
the work load that we have got now and get on caseS aS soon as 
they come in, allocate them to an investigator aS soon as they 
come in. 


Mr. Chairman: From your experience 85) files per 
investigator is not an onerous work load. This can be handled. 


HOU EEMY MO LAnG eNO, se 1tlS snot. = buteragjain lc) depends. on 
the i type sof work #load. =. Thirty-five» for Workmen's Compensation 
Board is not an onerous work load; it's down very substantially 
from what it was. Correctional Services can carry a much higher 
work load than that because they don't have the intensive 
investigation. For instance, general might do less. I have one man 
now who is doing practically nothing at this time but one--well 
there is more than one complainant--one type of investigation. 
That's Re-Mor. 


To say that a case load of 35 is wrong no matter how you put 
it because some can handle more without any problem and some can 
handle a lot less. It depends on the type of case. 


Mr. Philip: Can you tell us what area of Re-Mor you are 
investigating since the matter is now before the courts? 


Hon. Mr. Morand: We will not investigate any case that 
is before the courts. But there are people who are not going to 
courts who have made complaints, and we are investigating their 
complaints, not the ones that are before the court. 


ie 
Mr. Chairman: But they have the option of going to court? 
HonseMr siMorand:sives. 
Mr. Chairman: That puzzles me too. 


Hon. iMr es MOrand:a Lh theymdonttyichaose itoy gag toy CouGgt jae 
then get jurisdiction. 


Meee li psee JUSteesO Sthatewie sunderstandme yew pLOCcedUL Cc mmmiEL 
you find one way or the other, whichever the way, can someone at a 
later date then) decide to: go> toscourt?Ml£* so; caneyourmfindingsmipe 
used as evidence in a court of law? 


Hon. «Mr. Morand: 9No. =They® ‘cannot use foursef indingsuein mae 
COuULCeOLeLaws 


Mr. Goodman: They can decide to go to court. 
HonsoMr. “Morand: They #canwdecide tosgosgto court. 


Mr Pha. 10k the complainant doesn't like your 
findings he can still go the legal route and sue? 


Mr. Goodmans’ Thee act "provides that. The “acts provides sun 
section 29: "The -provisions ‘of “this tact ‘are vinu addition itosrene 
provisions of any other act or rule of law under which any ‘remedy 
1s provided for any person," et cetera. 


However, the Ombudsman’ S “investigation, Just #to, Clarity. 
for ‘you, Mr .9 Philip, “is “confined *tosmaladministration on@ithes panc 
of Ontario government officials in the licensing of» Re-Mor 
Investments. 


Hon. ‘Mr. Morand: It) doesn't) go” into. criminal Woconductmeor 
any of the people who are involved. I suppose if there were some 
allegations of criminal conduct by a government employee, yes, we 
could. But that is not the complaint before us. 


Mr. Philip: So basically you are examining the actions 
or lack of action by the registrar of mortgage brokers probably. 


HON. Mie Morand: sklant. 


Mr. Goodman: And the securities commission and their 
involvement in both. 


Mr. Chairman: Does any committee member have any further 
questions for Mr. Morand? 


Mr. Philip: I have a different line of questioning, but 
I don't want to be the only one who questions him. 


Mr. -Shymko:> letwant® to, clear? up) somethings iht mtnerewmasura 
case before the Ombudsman's office, before your office, can that 
Same individual go to court? 


Hon. Mr. Morand: Oh, yes, although we make it a policy-- 


es 
Mr. Shymko: Do you have to drop it then, or what? 


Hon. Mr Morand: Ifa "person has -it’ ‘before’ the court, we 
Stop investigating until that’ court “case 9is “over because we are 
not in competition with the courts. Often a person is better off 
to go to court than he is to come to us because a court can make a 
mandatory order and he can get a judgement. Before us all he gets 
is our recommendation, which nobody has to follow. If a person 
chooses to go to court, generally we will not then investigate. If 
her wantsrus to “investigate we Finvestigate,;ydand DPieat@anysitime ‘he 
wants to go to court, we will stop investigating and let him go to 
WOUurt. 


Mr. Shymko: In other words, you don kel irdenw himrtin, the 
process of the investigation. Let's say you are in the middle of 
the investigation and you give him the impression that your 
investigation will be over within two or three weeks. Would you 
Suggest that he wait until you come down with some recommendation 
before he goes to court? 


Hon. Mr. Morand: We have to be very careful not to act 
as his advocate and become his lawyer. We put his options to him 
and let him choose his option, but we can't become his lawyer and 
tell him what he should or shouldn't do. We can say to him, "Look, 
if you go to court you can get a judgement if you are successful, 
but with us you get a recommendation." Of course, he might also 
get stuck for the costs if he goes to court and loses the case. 
With us he doesn't get stuck for costs. All we can do is put the 
option to him; we can't tell him what to do. 


Mr. Shymko: What if you have three individuals involved 
in baSically the same case? Three individuals are involved. Two 
individuals go to your office; one has gone to court. Wouldn't any 
recommendation that you may make for the two individuals handled 
by your office’ infiuence® the court handling of the other person? 


Hon. Mr. Morand: The court won't hear’ them. The. court 
will not get that information. It's not admissible inmecoures: 


Mr. Shymko: I see. You will have your recommendation and 
you may come to a conclusion, but you are bound to keep that 
information closed. 


Hon. Mr. Morand: That's right. It cannot be used in the 
court. 


Mr. Shymko: Would that be the case with Re-Mor? 
Hon. Mr. Morand: Yes. 


Mier: we be wold ii kKesstoupursue*var different Slinet-or 
guestioning because this is reablymny first oppor tunieyerto talk 
with you and find out some of your philosophical views on your 
Poecrcroneewoection==l> =gives “you fairly wide-ranging powers to 
initiate investigations. One of my concerns--and I see it more and 
more in the democratic system, not just in this jurisdiction--is 
that governments seem to be finding a way of getting out of 
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responsibility by setting up various kinds of bodies which are 
called arm's-length bodies but which are really fronts for that 
particular government so that it can take credit when things work 
well and dissociate itself from them and blame others when they 
don't work well. 


Interjection: It's nonpartisan, remember? 


Mr.) sePhlips wal Sma aboutssasy pnonpartisSanwwas, CNG grjustice 
committee was when the Re-Mor matter was squelched. 


Si eeu 


In the case of the Ombudsman versus the health disciplines 
board, there are three criteria in that judgement as to what is 
defined Bras RalegDOand s-OmmpecangncOmebeunder fOr peli) SdLCtlonemos 
investigation. One, it's established by a provincial statute; two, 
its members are appointed by the Lieutenant Governor in Council; 
and, three, it discharges a provincially assumed regulatory 
responsibility. 


I'm not quite sure exactly what bodies you do feel come 
under your jurisdiction, and I asked you to check one such body, 
namely, Condominium Ontario, which was established under the 
Condominium Act. I wonder if you can talk about exactly what your 
feeling is about these bodies. Should they come under your powers 
of investigation? Specifically in the case of Condominium Ontario, 
does it in your opinion come under your jurisdiction? Perhaps then 
we can go on to a couple of other bodies that it wouldn't do too 
much harm to have you investigate. 


Hon. (Mr. -Morand:, Perhaps .we, can, start:.with a Jitttle wbit 
of philosophical background since that's what you are interested 
in. I think one of the things the Ombudsman's office was 
established setow dog waSoutomeactsuase am SOLtuniOG watchdog over 
administrative boards and agencies of government. 


I go back to the courts. The Supreme Court had what we call 
the prerogative writs: habeas corpus, quo warranto, mandamus 
certiorari, et cetera. There are seven of them. That allowed them 
to keep track of due process in the courts and to see that things 
were not done wrong in the coures. 


With the growth of big government, the growth of boards and 
agencies, the welfare state so called, there was a vast increase 
in the number of dispute resolutions that had to be made. For 
example, the Workmen's Compensation Board last year made about 
550,000 decisions alone. There are millions of decisions made by 
boards in Ontario every year. Many of those decisions cannot get 
to court; there is nobody to supervise them. There is a procedure 
before which you can get to the Divisional Court, but in very many 
of those cases no control over the actual decision can be made. 
It's only a question of jurisdiction or excessive jun Sdtetion. 
Denial of natural justice then would be the limit of the court's 
rules. 


ies. 


T think” the Ombudsman fills a gap, and I think that*s why 
the Ombudsman concept has grown so dramatically throughout the 
world. There was a need for some Supervision of this vast number 
of boards that were doing what the courts used to do--resolving 
disputes. Since we are here and are doing that job I think it 
makes sense for this office to have jurisdiction over board types 
that do resolve disputes and make decisions that involve the 
citizens. 


There were three categories used by Mr. Justice Morden in 
his very fine judgement. In his opinion, "the health disciplines 
boara™ is*-*a “board “as’ defined'= Win l(a) because, -’one,°-1it is 
established |= by) Maleprovincialgustatute. @itwo'e its® members are 
appointed by the Lieutenant Governor in Council; and, three, it 
discharges a provincially assumed regulatory responsibility in the 
course of which it is required to apply provincial law." 


He then goes on to say, "These features are in themselves 
Sufficient Lor ’the boards torial tunder@section'.l(a) pebutltheyviare 
supported...," and he goes on. 


I read those words to mean that we may have jurisdiction 
even though all three of them are not in existence. Clearly, if 
all three of them are in existence we do have it. There may be 
other things which could replace those and which would still give 
us) jurisdictions So Idon't=™*read’them-"as all-inclusive® and ‘as 
meaning that you must fit under those for us to get jurisdiction. 
My philosophical view being that we should have jurisdiction over 
boeuas, aseathink Milis Simportant; im. reading’ that. sectiome@ not) tto 
limit myself by those three types. 


I checked at noon hour after you had spoken to me about the 
condominium board. We have had no complaints from that board. 
Without doing an exhaustive survey-- 


Mr. Philip:*From that board or on that board? 


Hon. Mr. Morand: Against that board. Mr. zacks, the head 
of our legal department, took a guick look at it and he thinks we 
probably do have jurisdiction. However, as I Say, having had no 
complaints against it, we haven't done any study to see whether or 
not we do have jurisdiction. 


We have considered the Housing and Urban Development 
Association of Canada, for instance, and we have come to the 
conclusion that we do not have jurisdiction over HUDAC. You 
mentioned some others. Are there others you would like to mention? 


Mr. Philip: The other one that I believe you did do some 
work on, though, is the travel compensation board. 


Hon. Mr. Morand: yes. We have had some complaints on 
that, and we have done some work on that. 


MoweePhirivo re in your opinion then, Condominium Ontario 
does--? 


Hon. Mr. Morand: Yes. 
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Mr. Phila: You would Soi) have the power to 
investigate any government mismanagement, if you like, in the case 
of a board that would be dissolved? 


Hon. yMr.. Morand: §You, have Wort sco mbeawveny, canctul singerne 
use of your words here, and I have to be very careful. Government 
mismanagement, no; administrative mismanagement, yes. 


Mr. Binion. Administrative mismanagement. Even though 


that body might be dissolved? 


Hon .apMir.. oMOGand: Yess JAnythingegad ~Gld idunming sitsercoumce 
of office. 


Mr. Philip: So it would be perfectly appropriate then, 
for this committee, perhaps, or even for a member of the 
Legislature, to refer you to the inquiry that was conducted into 
Condominium Ontario by the justice committee and ask you to 
investigate further. Would that be appropriate? 


Hon. Mr. Morand: No. In the way you put it exactly, 1 
would say no. We can't investigate what the justice committee did; 
we can Only investigate what this condominium committee did. 


Mr.» Philip: «Let. me, puti.itsja;y different aways) thenas Could 
you investigate the admissions that the former chairman of 
Condominium Ontario made to the justice committee when he appeared 
bDetoreqs tedurvinggs tseinouTr ye 


Hon. Mr. Morand: I don't know what his admissions were. 
If they were admissions of maladministration, we could. 


Mr. Philip: His admissions were--and I will just take a 
second then--one, that he had®ehirediiustati ss wi thoutempubiac 
advertising; two, that the minutes of this publicly funded body 
were kept secret from the press; three, that members of the board 
in fact underwent interrogation when the public found out what was 
going on on that board; four, that he had forced the resignation 
of a director who expressed opinions different from those of the 
government, plus a whole bunch of allegations concerning general 
sloppiness in the spending of funds. Would that fall under your 
yur isdiction? 


Mr. Goodman: It depends-- 


Hon Mr. Morand: I would say no to some those and yes to 
some of» those.weMindi you, )that!ss as quick. off—the-cuftisdecaision 
without looking at all of the facts. 


Mr. Goodman: There must be a person affected in his 
personal capacity for the Ombudsman to have jurisdiction. If, to 
the satisfaction of the Ombudsman, no one is affected, then we 
don't have the authority even though there may have been 
maladministration. There must be a complaint made by a person 
affected or by a member on behalf of a person affected. 


ix] 


Mr. Philip: Surely someone wishing to gain information 
from a publicly funded body who could not obtain that information 
is in some way wronged. Surely anyone who might have expressed an 
eucerest Ini applyingy forwia, position,s that position. not ».being 
publicly advertised, is offended. Would that not be enough for you 
PomCOUGUCt ral iLngulr ya 


Hon. Mr. Morand: Had that person applied for a job there? 


Mimer oil luce HOwercane VOUT apply =for "a -joba thar =yous don t 
know exists? 


Hon. Mr. Morand: He might have applied for a job with 
them not knowing just what job existed. Clearly in that case we 
would have jurisdiction because he would have been affected. 


Somebody nebulously from the public? I would want to think 
ebout that..one. .~ don't, Like.to, give .off-the-cuff decisions on 
things of that nature, because you can often be wrong, without 
SucrncemoOwnseandsacthankings. themygathnough:. ell foe hes hadyn Nad, «an 
application edinasforeca ¢jobiewith (them sand. they. hady,»then =» hired 
somebody without going through their proper procedures as set out 
then, I think we would have jurisdiction. 


3:10 p.m. 


Mir Philip: Assuming that you did conduct such an 
investigation into the operations of this body, the government 
having decided, "What's $670,000; it is spent, and what the hell?" 
and they are dissolving it, the advantage of such an investigation 
on your part would be surely the recommendations of, how, the 
government should proceed, should it start any otheraewmcayseot gia 
simi laninature,swouldnitsit? 


Hon. Mr. Morand: You keep using the word "government," 
and I keep refusing to talk about the government. 


Mr. Philip: The administration. 


HON sogeEMr . Morand: The; Gadministration geisw auc different 
story. That iS a decision we have to sometimes consider in our 
office, and it is not an easy one to reach. Sometimes we have to 
come to a conclusion, 1s there any use in making this 
investigation? Should we be spending our time instead on some 
other investigation that can produce some result. 


Certainly as a taxpayer and as everybody else does, I hate 
to see government waste--pardon me, administrative waste--in any 
area at all, but we do have to sometimes consider whether in this 
Mapa cular™ case--tO,,USe. a colloguialism--we are spinning our 
wheels. When we get all through and we have S56nteia eLOCMOLecames, 
is there anything we can do about ity “OreeiniSemthere -any 
recommendation we can make? Is there any good we can do? Remember 
always that our recommendation goes to the people we are 
investigating, with a copy to the people on whose behalf we have 
made a complaint. 
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Mr. Chairman: I would like to interject here because we 
are running over. Mr. Morand did indicate that he would have to 
leave by three o'clock. I assume we could always extend an 
invitation’ forvtyou tottreturnivate somea@ituture:spoint, | gieeetne 
committee members have no objections. 


Hon. Mr. Morand: Unfortunately, I have an appointment 
for three o'clock this afternoon, not knowing that I was going to 
be on today. Otherwise, I wouldn't have made that appointment. 


Mr. Chairman: IS the committee in agreement that if we 
feel the need for Mr. Morand to be present at some point, we will 
extend that invitation and let him leave now? Thank you very much. 


Hon. Mri. eMorand:¥athanketyou’ very @much.  *@leeanwisouny satiate 
this happened; ‘but I didn’t. know you would® require me ythic 
afternoon. 


Mrs. Bell: Mr... Chairman, “yous just® pointed outmto ammemEntnan 
Mr. Morand™referred to Mro7eMacerollo and! thescorrectional nepouues 
I don't think we can say an awful lot except perhaps he could come 
forward and just confirm a couple of matters. 


Members of the committee, again for you background, this is 
a report which I guess has been kicking around since 1977 or early 
eerste 


Mri iMacerollossActually tit starnted@ain Fate 1975. 


Mr.) “Bells I) vam talking @aboutithertreportemitce lite 1ertnene 
it was published in late 1977 or early 1978, and it was initially 
published as a report pursuant to section 22(3), being a report of 
the Ombudsman on the result of certain investigations and 
recommendations. The recommendations were quite extensive, as you 
have described in the last two days. 


The process between your office and the ministry has been an 
extensive one, wherein they have responded to recommendations at 
One time numbering in excess of 100, and you have now boiled it 
down to four which were "outstanding." Mr. Morand reports those 
four probably are now considered by you to be appropriately 
implemented, meaning that you are going to wind this up very soon. 
Is that correct? 


Mr. Goodman: Just before you answer, just a point of 
correction. The report was not published as a section 22 report. 
It was issued to the ministry by our office as a section 22 report 
and the ministry chose to make it public. 


Mr. Bell: Stes tand@conrected. 


Mere Goodman: Ike ithink#@@thate isi) important serore scammittes 


members to understand. 


Mr... Bell: ein’ any @ievent, 2" your  1otticcmmrcm sabolutemrtuMeidc 
something to wind this thing up. Is that correct, Mr. Macerollo? 


sae) 


Mr. Macerollo: My understanding is that the Ombudsman 
has accepted all the recommendations and responses as implemented 
by the Ministry of Correctional Services. In, conferring with him 
recently on the report, he chose not to publish a further report 
in response to the report. If there were issues that the members 
here would like to discuss specifically that concerned them, by 
Sr ernicanicyneeewe §COUlG raise those. ~ But" to %go "through “every 
recommendation and implementation from beginning to end would take 
a considerable amount of time. 


His position is that the ~recommendations are to his 
pati sctaACuLolremerLe = tnere- are™ specificiVeareas™ the 7 -membersefare 
micerestea= in, then those “could* *be~ discussed either’ here or eat 
some later date. 


Myre Beit @That. st ae shPrtt4 tins theo onus's fh) Youss have 
anticipated these questions correctly because one of the things 
that happened was that the Ombudsman and the then Minister of 
Correctional =Sservices on™ a number” of occasions “undertook” to 
provide the committee, and I think the Legislature generally, with 
a copy of the report if, as, and when it is completed. Do I take 
it now from your last comments that there has been a change in 
those plans? 


Meee eMacerollo- = There = -1S""no-ureport;, so to e*speak) seinere 
was alot of communications between the duputy ministers, 
ministers and the Ombudsman. That correspondence is in our file. 


Mr. Bell: Do you mean you are just going to let it sit 
that way, that there will be a series of interoffice memorandums 
dealing with each of the recommendations to which Ministry of 
Correctional Services has responded? 


Mr. Macerollo: Right. The Ombudsman's position now is 
that the matters have been resolved to his satisfaction. 

Mr. Bell: There will not be the usual procedure that 
your files enjoy at the end of the process where there is a 
closing file memorandum telling everybody what happened to it. 


Mr. Macerollo: It will not be publicized. 
Mr. Bell: Within your file? 


Mr. Macerollo: It will be in the file; there iS a 
Biosingmtomthes tite, but as Lar as publishing a separate document 
on all the recommendations, it would be laborious. 


Mr. Bell: Stopping there for a moment, the committee, 
therefore, will have to decide whether tt” “remeinterestea “in 
reviewing all the recommendations contained ““in “the "original 
report. If it is interested in pursuing any Of then, — ct would chen 
have to review those recommendations and seek specific information 
from your office as to any that were of interest. 


Mr. Goodman: Mr. Chairman, I think there is perhaps a 
little bit of a misunderstanding. In the eighth report of the 
select committee--I refer to page 20, wherein the committee makes 
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reference to the Ministry of Correctional Services' report--the 
committee indicates in the final sentence of that paragraph that 
at that time, which is when the Ombudsman is in a position to 
issue such a report, et cetera, "The committee will seek from the 
Ombudsman and the Minister of Correctional Services a report on 
the disposition of all matters contained in the correctional 
report..= 


The difficulty we are faced with is that if the Ombudsman is 
Satisfied that an adequate response is made to a section 22 
reportywaheshas nomauthority understhes leqislatiron,;eaparu trom shus 
annual report, to report on the implementation ‘ane the 
recommendations. He has no authority to come before you and give 
you a report or to issue Wa report tothe press. He ws lachomtuar 
authority. So it was my Suggestion that you seek that information 
from the Ministry of Correctional Services. After all, they chose 
to make the report public. I doubt they would have any objection 
to making their implementation of the recommendations contained 
therein public as well. We do not have the authority to do so 
under Our legislation, apart from the annual report. 


Mr ou Bel lapeMrewsGoodian mls ralmauinvindss tO sUngGeRctandmawnar 
the present state of the bidding) as. 1 (chink 1t.1s) sa smittiemiare 
in the game to start raising lack of authority because your office 
has participated in the arrangement or understanding or whatever 
you want to call it with the Minister of Correctional Services, 
the Legislature and this committee that at some time a report 
would be forthcoming. 


I am trying to understand if that state of the bidding has 
changed... Liwitihas, and i sunderstand si twnas sMnaeMacerol loa) tae 
read you correctly, the committeeswillmhaver tosdecide i fealtens 
interested. If it is interested, it will then have to review each 
of the recommendations--which, by the way, you have in your 
archives documented and catalogued, members of the committee--and 
about which, if any, of those recommendations it wishes to speak 
CO, yous about,or know, about sspecificably. ¢lssathat.scorrecoh ye Mroe 
Macerollo? 


Mr. Goodman: ine is HOGweecOL°Tert. As I have just 
indicated, if the committee is interested in seeing what steps 
have been taken to implement the recommendations, it should seek 
that information from the ministry. 


Mr. Bell: That iS not what Mr. Macerollo told us about 
five minutes ago. 


Siz 2s 


Mr. Goodman: We have maintained a consistent position, 
and I invite you to show me any time we have taken any 
inconsistent position. We have always taken the position that we 
do not have the authority to show you what steps have been taken 
in the event those recommendations are complied with to the 
Ombudsman's satisfaction. We just do not have the authority to do 
so other than in the annual report. 


Mr..jp Bell: _BecausesaMr.geMorand sahaSeanowm decided, ae yas 
understand it correctly, not to prepare a report. 


yAae 


Mr. Goodman: Because the recommendations have been 
impLementedd,) aAtwmthes 4 Lestre.time ,there, were «a. mnumber,..still 
outstanding. In the event the recommendations were not implemented 
to Mr. Morand's satisfaction, he would have to decide whether to 
proceed with the report to the Premier and to the Legislature. 


Mroe bel iseelteeMreeeMorangs decided, atfor-wwhatever reason, 
that a description of the disposition of the so-called 
correctional report waS appropriate for his next annual report, 
would he have the authority? 


Mr. Goodman: Yes, absolutely. 


Muze Belles rAllerightes That is «really what we .are talking 
about. We are talking about a technicality right now. 


Mr. Goodman: We are talking about a question of timing. 


Mr. Bell: If this committee were to decide to recommend 
to the Legislature that in the next report the Ombudsman report on 
the results of the correctional report, you would not have the 
problem we are now talking about. 


Mr. Goodman: Nor would the committee, with respect, have 
the problem if it asked the Ministry of Correctional Services, 
"What steps did you take to implement the Ombudsman's 
recommendations?" 


Mr. Bell: Let me get an answer to my question first. 
Mr. Goodman: No problem at all. 


Mr. Bell: I hear what you are saying about the Minister 
of Correctional Services. If he wants to give us all the 
information we might otherwise get from your office, that might be 
a shortcut. 1 am trying to understand. 


Mr. Goodman: You could get it now, rather than waiting 
for the Ombudsman's next annual report. 


Mr. Bell: Mr. Macerollo, there were two categories of 
recommendations in that report. 


Mune Macerollo:; Thateis correct. 


Mr. Bell: Those which related to matters solely within 
the control of the Ministry of Correctional Services with respect 
to implementation, right? 


Mr. Macerollo: I thought you were talking about’ there 
being two sets of recomendations, those which were specific to 
correctional facilities and general recommendations at the end of 
the report which governed the overall functioning of the ministry. 


MrieeBeLl*. de thinks we ‘aresatadking, about  the;)same )»thing. 
When the ministry responded to you initially, iio moecalLle the 
matter correctly, he said, "There are some in the report"--and he 
named them--"wherein we have the control, fiscal and otherwise, to 
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implement your recommendations. There are those others which may 
be properly categorized as “administration of justice," which you 
will have to look to the Attorney General, Solicitor General, 
Government Services or anybody else for implementation." Are you 
with me now? 


Mr. Macerollo: Yes. 


Mr. “Bell: «a “itake: Set nel eehinstc ‘category m. (Conrecuronal 
Services, has now been resolved. 


MreiMacerollo: Thatweisvcorrect. 


Mr Bell: What about the second category, the ones 
that--at least as indicated by the Ministry of Correctional 
Services--applied to other ministries? 


Mr. Macerollo: In the Ombudsman's opinion, the ministry 
has done as much as it could to bring these matters to the 
attention of the other groups--cabinet, the Provincial Secretary 
for Justice--on matters which may assist, for example, in dealing 
with overcrowding in institutions. The ministry is a recipient of 
any Ofiender @ands not Fin) (control for “them situation. priorpescomius 
becoming an offender. 


Mr Bells) With respect to etthat) “secondm category ;amsone 
Ombudsman has no plans to take the matters up any further with 
those? 


Mr. Macerollo: We followed it up in our correspondence 
recently with the ministry, and we have been advised again that 
this is something they pushed with the different members of the 
different committees. In some cases they have come to a dead end. 


Mr. Bell: *1- do’ “not “think =@iyou™ arel™£ollowingm wha te leeain 
Saying. Did Mr. Morand communicate with any of these other 
ministries that had control over some aspects of these other 
recommendations? 


Mr. Macerollo: No. 


Mr Bell: All “right. And he does=note@eintend = tomdcmtnan 
any further? 


Mr. Macerollo: No. 


Mr. Bell: Members of the committee, ie. do Jinctrerhave 
anything further with Mr. Macerollo. It is ®lup to ¥ you ‘to ™ldecide 
whether you have a continuing interest in that Ministry of 
Correctional Services's report and Wtsdispositionsand;i tesco, eyou 
heard from the Ombudsman's office what they believe the ground 
rules to be. To the extent that there is an interest in knowing 
what goes on, there are a couple of avenues suggested to you. 


Mr. Philip: Surely the first step would be to ‘contact 
the Ministry of Correctional Services immediately, would it not? 
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Mrueeonymkor er havee-a Cquestionpe Mm @Chairmansieitebis my 
understanding that we were expecting a report to be tabled for 
this committee meeting. Is the onus on our committee now to 
request the Minister of Correctional Services to provide some kind 
of response to the Ombudsman so that a correctional report would 
be filed before us? I am not too clear on how you proceed. Is the 
onus on us, not on the Ombudsman's office? 


Mr Goodman:  Mre- "Chairman, -themdavifticultys*the ~ Lastestime 
was that there were still some recommendations outstanding, so we 
were not in a position to say at that time whether the Ombudsman 
would be proceeding with the report to the Premier and to the 
Legislature, be it a special report or a detailed summary as 
contained in the annual report. 


Since the last time the select committee met the Ombudsman 
has satisfied himself that adequate steps have been taken to 
implement the recommendations. The Ombudsman does not have the 
authority to make a report other than that which the Legislature 
has given them. Where a minister or governmental organization has 
implemented recommendations to the Ombudsman's satisfaction, he is 
limited to reporting on that in his annual report. 


Since the ministry has made the report public, as I said, I 
do not believe you would have any problem with the ministry coming 
before you and indicating what steps it has taken on the 
recommendations that you are interested in. 


Mr. aMacerollo mel imay sj ust * add *sonething. This 4s /ran 
unusual report on the basis that it wasn't a complaint that we 
received. If there was a complainant in this case, then chances 
are a report would have gone to that person and what happened with 
the recommendations. 


Mr. Maloney, in his wisdom, in 1975 decided to investigate 
on his own motion an article which appeared in the paper. There 
was never a complainant per se, so there was no one who received a 
report and the details of the recommendations that were made as a 
result of being personally affected by the complaint. 


Mra? Shymko Sere" just "simply find ite srather unusual that 
this matter is stressed in the committee's response to the eighth 
report that there should be some indication poate@leasit: onwpaper, sin 
the event that there should be final disposition of this matter. 
My understanding would be that a report, at least a one-page 
report or something, should have _ been givene co = thes select 
committee rather than to simply say, "The ministry has filed a 
report. We have no problem; therefore, we will not report anything 
Eo eyou. 


Was a correctional report tabled in the Legislature? 
Mr. Bell: Yes, it was. 
Mr. Shymko: When was it tabled? 


Mr. Bell: I believe November 1977, but I do not think 
the time is appropriate. Mr. Goodman is correct. THew cost. sthereot 
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waS undertaken by the ministry. Mr. Drea, minister at the time, 
for good and sufficient reason wished the report to be public, for 
discussion or otherwise. It was an extraordinary undertaking by 
the Ombudsman's office. Somebody could do a PhD on the follow-up 
of that report because certain aspects of it follow amending 
legislation, regulations and other procedures. 


That is one of the reasons why this committee on a 
continuing , basis. § has:sihad’ sans interests ings that,. because wmtiuc 
committee perceived the impact and the effectiveness of the report 
and wanted to enSure the process was carried to completion and 
that the report--speaking from the Ombudsman's point of view--was 
given due consideration and action by the ministry in question. 


L£ Lucan just cut in, 1 would duke to wput somethingstomnece 
for a moment. I am juSt going. to give the committee some 
background and I think you can then pick up what is appropriate. 


Se Oeil. 


The committee's fifth report of November 1978, page 40, 
contained the following: 


SOns JUNG selk2jiel 9/8, ,oethenMinisters of. Correctional. Senvices 
addressed the ministry's response to the recommendations contained 
in the Ombudsman's’ report"--that is, thes reportagssinitiadin 
published--"on adult correctional institutions. The minister 
tabled this document during his ministry's estimates debates on 
June 14, 1978. The Ombudsman is currently considering the response 
and is expected to issue a statement thereon in accordance with 
section 22(4) of the Ombudsman Act by early fall." 


Just stopping there, the process referenced by that 
paragraph is the one that has just been finalized now, as reported 
by Mr. Macerollo and Hon. Mr. Morand--and I am not imputing 
anything as to the time it has taken, because anybody who has been 
privy to the depth and volume of that report would appreciate that 
it would take two and a half or three years for completion. 


Section 22(4) is the process whereby the Ombudsman, when he 
receives a response from a governmental organization to one of his 
reports, as the minister’ did) there, sand considers. that to. besian 
adequate and/or appropriate response, through the vehicle and the 
process referenced here, he so indicates to the Legislature and to 
this committee in some way which he is permitted to do so by law. 


The paragraph goes on further to say: "Both the Ombudsman 
and the ministry"--speaking of their attendances before this 
committee--"reconfirmed that when the Ombudsman process has been 
completed in respect of this report, the report, the ministry's 
response and the Ombudsman's decision in respect thereto, pursuant 
to section 22(4) of the Ombudsman Act, would be properly before 
the committee for consideration as it deemed necessary and 
appropriate. Accordingly, the committee defers any further 
discussion of this matter until the Ombudsman's process has been 
completed." 


Mr. Shymko: As who deemed appropriate? As the committee 
deemed appropriate? 


Zo 


Mr. Bell: It would be the committee. 


The seventh report of this committee, September 1979, 
contains the following on page 24: "The Ombudsman on July 17, 
1979, received from the Minister of Correctional Services the 
ministry's response to the correctional report"--the one 
referenced in the fifth report. "The Ombudsman is now considering 
the response before preparing and submitting his final report on 
this matter to the Legislature. At such time as the Ombudsman's 
final report is received, the committee will consider the matter 
as may be appropriate and necessary in the circumstances." 


I do not recall, members of the committee, before today any 
discussion that there would not be a report. Maybe I am using 
report in an overly restrictive sense and not in a generic sense, 
but there was never any indication from the Ombudsman or his 
office before today that there wouldn't be something provided to 
the Legislature and this committee summarizing the results of the 
process. The fifth report even goes into it in more detail. So 
that is your background. Mr. Goodman and Mr. Macerollo might have 
something they wish to add by way of explanation. 


Mr. Shymko: I simply want to add, Mr. Chairman, that I 
am totally Surprised that there is nothing before us. I expected 
and I think most members of the committee expected some form of a 
statement from the Ombudman's office. I think it is only proper, 
being new to this committee, just being aware of what the earlier 
correctional report was. It means that we would have to go back 
and do a lot of reading on this apparently huge voluminous study. 


I would appreciate if perhaps we could communicate to the 
Ombudman that had we known this I guess we would have stated it in 
his presence. 


Mr -eeGoodman:feMc .c #Shymkoyp tow besdfair.eita@as’ notyithe, case 
that there is nothing before you. The Ombudman was aware of the 
select committee's concern and included two pages in his annual 
report in response to the select committee's concern. I invite you 
to turn to pages eight and nine, wherein he referenced the 
outstanding recommendations by number and the steps the ministry 
had taken to implement them. That is the report that is before 
you. That is the report the Ombudsman has chosen to make. 


The difficulty is that the Ombudsman is given no authority 
in the legislation to report to the Legislature, never mind the 
select committee, other than that which the Legislature has given 
in the act. The Ombudsman has chosen in his annual report, because 
this was not a recommendation denied case, to bring you up to date 
in the best manner that he saw fit in his annual report. AS I Say, 
I do not believe you should have any problem with the Mivristry an 
disclosing specifically on each item what steps they took to 
implement the recommendations. 


Mr. Shymko: It is simply, Mr. Chairman, by reading the 
select committee's report you get the impression that there would 
have been a separate correctional report in additions sztomuethe 
Ombudsman's report. 
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Mr. Goodman: As a little background information, Mr. 
Shymko, there were a number of letters--Mr. Bell referenced some 
of them--that were made public by the Ministry of Correctional 
Services, either before this committee or at other committees of 
the Legislature, with respect to the steps that they took to 
implement the recommendation. So it is not that they disclosed 
nothing until this time. Many of the steps have been made public. 


Mra poll Sateen rights GMb. emeGOOd Man wl aroCmm ch Conc is no 
misunderstanding, for the record, the text at page eight and 
following on page nine of the report is intended by Mr. Morand to 
be the documentation provided to the Legislature and to this 
committee as referenced by the excerpts from the previous 
committee reports that I have read. Is that correct? 


Mr. Goodman: Yes, that is my understanding. 
Mrvebpebbs All right. 


Mr. Chairman: How does the committee feel about’ that? 
Are there any further comments? 


Mr Shymko: We have little choice. 


Mr. Bell: The committee might wish to deliberate this at 
some time when your report is being deliberated. Speaking for 
myself ,® both = the Jhetten@ andi s#ithesyspiniteiobwathe Mtexe goamavour 
previous reports, where you record what your understanding is of 
the situation and you record assurances by both the Ombudsman's 
office and the ministry, have not been met. It may be a breakdown 
in communications or it may very well be that Mr. Morand has a 
good and sufficient reason for not reporting in this way. 


Mr. Goodman: Again, it depends Mr. Chairman, on how you 
view the word "report." I think Mr. Bell is fair. Are we talking 
about a report to the Legislature pursuant to section 22? Or are 
we talking about a report on the present status of the outstanding 
recommendations? 


Mr. Bells" All oright,; buteethis thing inwepages veightweand 
niné is "al report.) Wesboth /agreesito? that<) Isisthatwright cmamevyour 
annual report you have reported on correctional services. 


Mr) Goodman: Sihateaism@inight) SbuCe elt selon De ammereno md 
pursuant to section 22 of the Ombudsman Act. 


Mr. Bell: Fine, but we have a report within your annual 
report. We are really only talking about detail are we not? 


Mr. Goodman: Exactly. 


Mr. Bell: Speaking for myself, *1t would® bes of) muchpanore 
assistance to the members of the committee to know not just what 
the details were of the four outstanding recommendations at the 
time but what happened to all of them. Mr. Macerollo, maybe it is 
considered by you and your staff to be more of an undertaking than 
you wish to embark upon at this time. I am guite surprised that 
you are not intending upon consolidating the results, but you may 
have good reasons for doing that. 


ea) 


Mr. Macerollo: Again, I asked the Ombudsman what he 
wished €0 do. This is the form he wished to take. 


Mr. Bell: Okay, that is fine. 


Meneechanimankn Imiwonderssi fony0u ecolldy)relay e-oure concerns 
to the Ombudsman and get back to the committee some time early 
next week if possible. 


3:40 p.m. 


Mra Bell: Mr. Chairman, next, under the heading of 
Statistical analysis which you see in your schedule and on the 
agenda, you have before you, with Mr. Goodman, Mr. Keith Bottin. 
Mr. Bottin, I am forever forgetting your exact title. Could you 
Statenru.into-thecrecord? 


Mirae Botiinie Yes, I am the co-ordinator of systems 
development. It may be the longest title in the office. 


Mr. Bell: It is by no means the least responsible and 
the least important function in the office because, as you will 
Secerinwea avetvemshornt. wihiile,eaMr. yBottine isysthey persons in emany 
respects responsible for co-ordinating the data storage and the 
use to which the data is put by the Ombudsman's office. Also, he 
now has something to do with word processing, I understand, which 
he is going to tell you about later. 


you have available today, Mr. Bottin, some material, some of 
which I asked you to prepare, some of which you anticipated some 
areas the committee might be dealing with. Has that been 
aastributedsitocthe clerk? 


Mr. Bottin: Mr. Chairman,-I understand it has not been 
distributed in its entirety. I agreed with Mr. White that we 
distribute the statistical information first with a view to 
getting that area covered as much as possible today and, as time 
allows, deal with the second group of material which outlines some 
of the new systems that are coming into place in the office.in. the 
Heorecerm. 


Mr. Bell: I think you are going to have to come back 
tomorrow to do service to the statistical end of it. The only 
thing I am wondering is whether, in the time remaining, we deal 
with the information procedural matters and leave the statistics 
to tomorrow morning when we all have had an opportunity of 
reviewing the material and are fresher than we are right now. 


Mr. Bottin: Conceptually, Mr. Chairman, speaking to 
areas such as the average duration of closing, the introduction so£ 
the no-follow-up procedure, new systems to keep track Of OUGecases 
as they move over time, it really flows ObtesOreyour .concernsash to 
the numbers expressed in your ninth report that it would be better 
to work from the numbers to the other documents and attempt to 
understand new systems that are coming into place ine bie wcontext 
of old numbers. It is the wrong way to go, I think. 
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Mr. Belli:) Can” we) havewethate @materiad sedistributed eto 
members of the committee now, or do you all have it? Are you 
referring to the Ombudsman's statistical synopsis and statistical 
comparison? 


Mr. (Bottin: That sis = corrects oe COn}UNCEONMeW iC esti acter 
asked Mr. White to circulate a document which has been circulated 
to the committee in previous sessions, namely, the procedure for 
documenting no-follow-up complaints as it was original promulgated 
On October 10, 1978. That procedure, of course, did not cover 
every directorate in the office by any means. Subsequently, as of 
July 16, 1980, we expanded that procedure into a high volume 
complaint area, namely, the correctional and psychiatric services 
--CAPS--directorate, specifically as it might relate to the 
corrections complaints. 


Mr. Bell: Can you hold “up ‘there “for wagemoment eal. wane 
make sure that all committee members have all the material before 
them. I think we better give these things some designations by 
alphabet. We will call your statistical synopsis A, and we will 
call your July 16 memorandum B. 


Mr’s BOttin:*Fine. = ihatels stne ;mosearecent. 


Mr. “Bells2 Shall @iwe @thense callie vyour lmctobermeek0 jamioaee 
memorandum C? 


Mr. Bottin: Fine. There is one other document. It’ is) the 
complaint summary form that you can call D. That has just come 
down. I am not sure whether that is with every member of the 
committee at this point. It should be up at the front desk, though. 


Mr. Bell: See how much we depend on Mr. White? I do not 
see that either. 


Mr’c sBOtCtin< it Ws aeblankerorms. 

Mr. *“ Bell: "When swe’) get »that?= wes swill S*q1ve Suit @lagaw 
designation. I next have a flow chart entitled, Flow Chart In 
Progress System. 

MrewpOctine That elsecOnrreces 


Mr. Bell: Do the members of the committee have that? 


Mr. Bottin: "No. “That! *was® partevof anthers secondls: group mos 
material that I agreed Mr. White would hand out later. 


Mr. Bell: Let us stop now then. 
Mr. Barlow: Can you back up? Can you start again? 


Mr. “Bell: “A “is*®*the @statistical@® synopsis) TewismiamLounmecun 
five-page sheet showing comparative statistics for this fiscal 
year and the previous fiscal year. B is a memorandum dated July 
16, 1980, a utilization of the no-follow-up procedure. It is too 
bad we have to spend time on the record for this, but in any event 
C iS a memorandum dated October 10, 1978, entitled Procedures for 
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Documenting Straightforward, Nonjurisdictional, et cetera; D is 
the document which none of usS has as yet, the complaint summary. 
It is an interesting and valuable document to have. It will give 
you a good insight as to the procedures of the office. 


We are going to dealt with three areas, Mr. Bottin, I will 
Aierce you right now. As*’a "matter “of “fact,;~I think ITgtam going to 
Sul Dey CULES UGges tion. elles amercqOlngerto +g0. toe ar thirds (Category 
between now and 4:30. I want to start statistics fresh tomorrow 
morning because there is going to be a lot of cross-referencing 
mrtnmstatisticspuaetucetera, tandvVI donot think “At asetairrtopyou 
or the members of the committee to dive into it right now. We are 
going to deal with the matter of the statistics on a comparitive 
with the four categories of documents we now have. 


We are going to deal with your word processing, represented 
by the second category of documents which you have provided me and 
which the committee members will obtain copies of shortly. The 
third category of documents and the third subject we will be 
dealing with is represented by the two sheets that Hon. Mr. Morand 
distributed at the opening of his comments, the breakdown of the 
investigative complement of your staff. 


Mra Bottin:==Mr. ‘Chairman, cl might ‘suggest at ’this \point 
that that particular document was not generated by myself. It was 
generated by a staff member who is our personnel officer. I think 
you would be far better off if Mr. Allan Mills, our controller, or 
the staff member who generated the document spoke to how that 
information was collected and so on. It is outside my realm. 


Mr. Bell: I am not interested in how it was collected. 
Mr. Bottin: Or even to interpret the numbers. 


Mrutiebell-senuust hear me out? sand Sthentiyou’ can™ telly ime 
whether you are the best person or not. 


As I indicated to you earlier, some--I would venture to Say 
all--members of the committee, with the benefit of this 
Statistical information, would be interested in knowing for the 
periods referenced, for the years referenced really, Pithes total 
numbers of in-progress files that your office had with as much 
breakdown as possible by department. That is something that is 
within your bailiwick and you could provide that, not this 
afternoon, but perhaps as early as tomorrow morning. 


Mr. Bottin: Mr. Chairman, the difficulty I have with the 
information that is presented in making that coincidental with my 
information is that the office, on the complaint side, has 
inventoried its in-progress count at two six-month points in the 
year, March 31 and September 30 of each year. None of the data 
which you have in front of you on the staffing side coincides with 
those dates. No other inventories were taken office-wide such that 
I would have no numbers that would coincide with those dates. 


The new in-progress system, which is part SNof the 
documentation in group two that we have referenced, speaks to the 
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ongoings collection «of .thismekindgsotmintornation ae oUte sano ie 
system is yet to be implemented I have a problem with it, making 
it coincidental. I can speak to the beginning and middle of the 
fiscal years covered by those dates. I cannot speak to the point 
in time, December 31, namely, that is shown on this chart. 


Mr. Bell: I am now glad I am raising this with you this 
afternoon because we may be in an apples-oranges situation. Is it 
possible--maybe Mr. Mills can answer this, or Mr. Goodman--to give 
us the numbers of investigative staff for fiscal year endings as 
Opposed to calendar year endings? 


Mraw Mal ls sssYes,)MremChalrinan pacnotei sce possi ole. 


Mr. Bell: Would it be possible to do that by tomorrow 
morning? 


Mrs «Mills: df .you would #be_ satisfied) with e:rigquresiaac 
March 31, the end of the fiscal year, I would say yes. 
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Mr. Bell: Members of the committee, if you have this 
sheet in hand you will see what I am getting at. The Ombudsman's 
fiscal year is the government's fiscal year--it happens to be my 
law firm's fiscal year. The figures given to you on this sheet are 
reportedjs.on, the, .calendanm fiscal Syvean asl Ce.iS onOtsgOIng ms tOmsoe 
terribly meaningful to you to find out, for example, that on March 
31, 1978, they had 2,000 in-progress files because there is a 
three-month disparity between the December 31, 1977, figures, or 
there 1S a nine-month disparity if you look forward. 


So for tomorrow morning, Mr. Mills, could we have these 
figures broken down to all the fiscal year ends that the office 
has had? The first one would be what, March 31, 1976? 


Mr. Mills: Yes. 


Mrs “Bells .eWhiches 1Smeless  thanmeametulles fiscal ..vearasDuce 
nevertheless, a good Starting point right through fiscal year 1981. 


Mr. Mills: Yes. 


Mra) Belles MetooBoGtin jy CcouldmyOumsthen souvcre USsast 0 GemcriG 
same time period the number of in-progress fileS with as much 
breakdown as you can collate and produce between now and tomorrow 
morning? 


Mri.) @ Bottini» s-Right, «coincidental “withs, thats, date--fiscal 
year end. 


Mr. Bell: That. is)inight, so.we .are all. .talking, -aboutetne 
same thing and in the same time frame. 


Mr. »BottineaqMr. "Bell, diteemightembe: helpfu lato mira Mia 
to perhaps give Mr. Mills an indication, since it is item number 
three, approximately what time do you envision it taking to get 
through items one and two, so that Mr. Mills and his staff would 
have an Opportunity to put these numbers together for you and have 
them typed and so on. 
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Mee Belle? l= would?’ think” with®othe ®itime 'erémaining™ this 
afternoon we will start the first statistical analysis. I think 
you can give the committee a good overview and some description as 
to these catchwords that are not familiar to many of them this 
Bice tnoOr. = would chink Dy lt ovclock® we would *hesready sto get 
mito this, 


Mie Lele eens me Chalrman p= Ciere bo =some information that 
ie was taskinomtor earlier in =which' 1 tdot not *think®the statistics 
file will lead to any kind of meaningful comparison. What I was 
asking Mr. Morand for was if you, in fact, had figures whereby we 
could compare--for want of a better word--the Maloney years with 
the present Ombudsman. Comparing 1979-80 and 1980-81 will not give 
us a very meaningful comparison, will it? 


Mra~eBottin: =Mr. Chairmanypethe point® that® the.smember «has 
raised is a good one. Fortunately, the terminology that was used 
Por the statistics, beginning with our first reportethroughYto. the 
Currents sone seis roughly” uniform.“ i "Now thererdihas been’ ethe 
introduction of new procedures such as no-follow-up complaints 
that were in previous years called "informal inquiries," if you 
will recall--a few changes in terminology like that. But as to 
complaint disposition, referencing section 18 cases, for instance, 
where the Ombudsman has refused to investigate or further 
investigate, numbers like that are readily comparable. They are 
consistent as to their meaning in the act. They are consistent as 
to the meaning as they were presented in the statistics in the 
annual report. 


Unfortunately, in the context of your question, we decided 
to put somewhat less statistical information in our more recent 
annual reports, so that I would in some cases have to go back to 
my staff and ferret through some printout or have computer work 
done that we would otherwise normally have done in order to get 
you precisely on point as to comparable numbers. But I will 
endeavour to do that as you raise your questions. 


Mr. Goodman: The only substantial difference, Mrs 
Philip, is in file openings and closings because, as you have 
already heard, we have introduced a procedure, firnstsolyall, “in 
all directorates apart from the correctional and psychiatric 
services directorate where, if a matter could be dealt with 
quickly, be it jurisdictional or nonjurisdictional, a poe 
wouldn't be opened. 


Needless to say, in the earlier years in all those matters a 
file would have been opened and closed. That is a substantial 
change, subject to telephone interview situations. 


Mr. Philip: We could compare the correctional files then 
from one administration, if you want, to the other. 


Mr. Bottin: You would see dramatic swings in the numbers 
and the volume of closings. Some of those swings would be as a 
result of the changes in the intake as we compare no-follow-up to 
file and so on. 


MreeaPhilip eit e@welmcanveget the statistics, then» we’ can 
ask the questions as to why they are the way they are. That is 
what I am asking for. 
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Mr. pBottin: Fine ay Wnatwel. wall eecndeavyourr topido™ chen tor 
tomorrow 1S have a copy of every previous annual report and do my 
best to reference through the previous seven if that is necessary. 


Mr Beni lip: @Wait Sagminuce ee reane NOt woULcweLhale al eet ae 
is necessary. I think if we can take two sample-- 


Mr.) Belliwil amenot® so, .Sureé;it yiss necessarvyesei thers © Mre 
Philip, if I understood your question of Mr. Morand before, you 
were interested in sSeeing--broken down, I think, by categories or 
by agencies--the type of cases that are not resolved or have not 
been taken to completion. Am I correct? 

Moeubollipss yes. 

MrineBe likes Mie Bottin, Goage Btours of this sishcete concaings 


for the two fiscal years before us today, the number of cases not 
resolved ’sconrect: 


MreoBottines That. ss conrece. 


Mr. Bell: Do you have on the machine right now the means 
to break those down? 


Mriév | BottinssmBy Yorganizationaly) groupingmeonm Orga zation 
names? 


Mr. eBeLlsayes. 

Mo. SeOGGIi ne yes. 

Mr.uBells: Sopyougcouldgdo thaterebatively sgaqwick la? 
Mr. Bottin: Yes. Over what time periods? 

Mr. Bell: For the years referenced. 
MreaSBobtin-:hOkay. 


Mr. Bell: For the previous fiscal years or the previous 
reporting periods, do you also have that information? 


Mies eBOteUnce eo. 
Mr. Bell: Broken down again? 
Mree BOttin« eYes. 


Mr’, Bell: Then; “Mr. Philip, I would: “think @that 1s "allewe 
would need under the not resolved category for all of the prior 
reporting periods, broken down by categories. If we could have 
that, however you want? to set “it “up, 1 will Peavemit tor you. 


Mu. SBOttinsciMm. eChairman, ale Wild setorewarnemyole Ghesone 
point which is specific to interpreting the numbers, and that is 
that our first report covered 13 months, our second report covered 
nine months, our third report covered six months, two subsequent 
reports covered six-month periods and then we went to fiscal year 
reporting. So my data bases, to use that terminology, are set up 
OMe cthatwpasiss 
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Mr. Philip: That really poses no problem because all the 
members of the committee can add and subtract and divide. 


Mr. Bottin: Or develop yearly averages. 


Mr. Bell: Wait a minute. Do you have yearly averages on 
your machine? 


Maye COCCIN-== NOte as «Such, @ebut *ithey “ican? bei@derived “and 
Made specific to calendar “years "or fiscal* years, TE that -is 
required. 


Mineme ull ps lnat would be easier. 


Mom SbOUCL Lae @ YOU wills “indicate sin ‘that Pelittlerryreport 
that you are bringing to us tomorrow morning just how long each 
one of thosSe periods are? 


Mr. Bottin: Yes. You could divide the number of months 
through and have a monthly average out of that. I can do that for 
you. 


Mr. Bell: Keith, how much of an exercise iS it between 
now and tomorrow morning to put averages to those periods that are 
less than 12 months? 


MyemebObein:| ff you take a look “at the complaintsiehy 
organization segment of the eighth report, it is a lengthy listing 
Of Organizational grouping. If you want an average beside each one 
for every time period, that will take some time. We can go to 
major groupings, such as governmental organizations, other Ontario 
government organizations, the private sector, the municipal sector 
and that kind of thing, and then we are working with five or six 
major segments to the organizational listing. 


Mr. Goodman: May I suggest that we start off with those 
categories first and, depending on what figures they spit off, we 
may ask you to break them down further. Mr. Philip indicated an 
interest in knowing what the Workmen's Compensation Board 
percentages were, as an example. 


Mr. Cooke: We will also have to get (inaudible). We will 
be comparing different fiscal years or different annual reports, 
the total case load of that year. 


Mr) Bese YOu wile gece that. 
Mr. Cooke: Obviously, the work load has gone up. We want 
to know the percentage of the total of how many cases have been 


unresolved. 


Mreaeieeiieo CYou tewallerhave™@that. As’ soon' fas Syou Mmavewra 
percentage, you will know. 


Mr. Cooke:: We are not just getting raw statistics. 
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Mr.. .Bottin: NoOsm.Whatesl gwillesbe sqiving »vOu..dtesthiceepoine 
will be what is reflected by way of what we have completed work on 
and closed, exclusive of these no follow-up, nonjurisdictional 
complaints and information. requests. which,.,of. course, are ~Hnot 
resolvable almost by definition. 


Mr. Bell: Is there any question now about what 
additional information we have asked you for? 


Mr. Bottin: No, and if the format doesn't quite suit 
you, we can generate another one to meet some further needs. 


Mr. Bell: I know you will make your very best effort, 
but) lily i tieisienoteea blared ye b yal OsnO CLOCK a5) gewoon mn Celli ins 
understand. I am sure we will be ready to go with something by 10. 


Now, Mr. Bottin, back to the document labelled A. I think it 
would be a worthwhile exercise for members of the committee if, in 
a general way or by way of introduction, you would take them 
through these various categories of descriptions, particularly the 
first two pages, and give them an explanation of what is meant, 
for example, by favour complainant, favour governmental 
Organization, no follow-up complaint and information requests and 
getting on to the disposition summary. There are some dispositions 
that would require some further explanation. 
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Mr. »sBOEGLiN tanluswil le also, ObfErn, —MGcemChalr ial, secQmmULeCSscims 
to the committee a document that we are uSing as an analytical 
Gocument. It will provide you with a clear English language 
Statement of what each of these words means aS we analyse our 
cases. I failed to do: that today... I.can have that.for you womonrowe 


Mr. Bell: We have every confidence in your ability to 


speak English. 


Mr. Bottin: Sometimes the terminology, as labelled, does 
not really offer you much. Those definitions would offer you more. 


Mr. Bell: I am not interested right now in a comparative 
study of the statistics. They speak for themselves. After the 
committee members get this briefing under their belt and start 
fresh tomorrow morning, I think we will be able to tackle them 
more meaningfully. Why do you not carry on? I will have a coffee. 


Mr. Bottin: The statistical synopsis document, you will 
notice, is Structured in a way where it has a line at the 
midpoint, roughly, of page one and at the midpoint of the text on 
page two. I had that line put in for a reason; it segments the 
information in a way that makes it somewhat more understandable 
than perhaps our previous documents before the committee. The 
first segment speaks to those matters handled by the office that 
were handled in the course of opening a file, closing a file, and 
offers figures as to the number of files in progress at specific 
points in time. 
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The complaint information which follows relates to 
complaints flowing out of--and this is critical--the closing of 
files. You might notice, for instance, that the number of files 
closed in total--if we go to another page of the material, namely 
page three--is always less than the number of complaints. That is 
natural, of course, because a person or complainant can offer to 
our office more than one complaint simultaneously. He will list 
three allegations perhaps, so that in the closing of that file, 
there will be three allegations dealt with. One of them might be a 
Supported case, another one might be a nonjurisdictional complaint 
and a third one might be a situation where it was abandoned, or 
withdrawn, just by way of example. 


foeursoecritical= co “understana™ thet ""diftrerence @* because 
sometimes there is a tendency to equate the two. You always have 
to view the situation as being one where there are more complaints 
than there are files. In addition to that, there is another stream 
of complaint work in the office that we have outlined through our 
no-follow-up procedure and the documents which accompany that. 


Mr. Bell: Before ‘vyor@tqdétnMstortithat;!’ let*s stops fori ca 
moment. DO I understand you correctly that, for example, fiscal 
year 1980-81, files closed 5,083, the statistics under complaints 
flow from that number? ‘ 


Mr. BBottin=s=Thatis “correct. 


Mr. Bell: It does not include all of that number because 
you have not closed them all? 


Moe StSO0ctin-eeNno, = thate srs note correct. ¥ What’ has = noturpeen 
Closed 1s reflected as 1,634, and the information which flows 
below-- It might help the committee to note "closed complaints"; 
in other words, put "closed" over "complaints." 


Mree Berl. sone ‘does not’ add “that “column ~at the = right for 
Obvious reasons because some of the numbers are under more than 
one category. 


MroemesOttein- Keepin mind ‘that. the first «two spages sare 
really the synopsis. The following two pages offer much more 
detail as to the specific disposition of classes of cases. You get 
numbers repeating themselves, like 6,182, totalled with respect to 
whether or not we had jurisdiction and so on, going on from there. 


Mr. Bell: This is to be distinguished from the 
information that you are going to give us tomorrow as breaking 
down the in-progress files. 


Mr: Bottin: No. I thought the request, aS JI understand 
iteat deastp was as it pertains to matters which have been closed 
and, recognizing that you want it by organization, what was the 
disposition of those matters not resolved. That flows again to 
Matters which are set out in more detail on page three. 


Mremipel 1s" Nop dowamiesorry;. l8mwaseenotemeferring .to that 
Mr .©*Bottin. §l. was referring to this’ sheet Mr. Morand gave us 
earlier-- 
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Mow BOttin: AS) tor stabilingrE 


Mr. Bell:--that you are going to go back to show us what 
is in progress. You are going to break that down, I think, aren't 
you? 


Mr. Bottin: Yes. 


Mr ‘Bell:ssAlly.right. aGou (On, stose che wasccond. .categonyvaag 
matter that your office deals with. 


Mr. *Bottin: Thewfirst “Sstreammeot complaints, Orie yousmwane 
to look at files of complaints, is one segment of our complaint 
work. There is another segment of our complaint work that we 
described as "no follow-ups." There are two documents before you: 
documents B and C. Document C describes the general procedure as 
it was implemented in the office; document B describes what has 
been implemented subsequently in the correctional and psychiatric 
services directorate. I will speak to numbers flowing out of that 
implementation later in my presentation. 


The critical thing to remember is that we are only talking 
about matters where we are face to face with the complainant or on 
the telephone with him, interviewing him, passing on a 
nonjurisdictional referral, or answering his information request 
and subseguently confirming with him that he requires no 
information so that we do not have to set up a file. The location 
of this type of transaction with the] icomplainant) can begsgatuma 
hearing, at a visit to an Indian community, on a telephone inquiry 
imethes office’ oréra; visityicoy ag-cornectionalsfacliiatyeeas Btn emnew 
procedure allows for. The common element in it all is that there 
is an interview that takes place with the complainant. It's that 
immediacy which allows this procedure to be workable, in our view, 
on the service end of things. 


Also, of ,course, ay jurisdictional matter. would .nevenj be 
handled this way. There are no jurisdictional complaints flowing 
out of the no-follow-up work. 

Mr. Bell: Do you have at hand, first, the no-follow-up 
procedures, aS expanded to correctional and psychiatric, that were 
instituted during fiscal year 1981? 

Mr.s BOttin:; 1980-01) that Secorrecc. 

Mr. Bell: Covered by this report? 

Mo. Bottines yes. 


Mr. Bell: Do you know at day one of implementation the 
number of matters that represented? 


Mr. Bottin: you are speaking of the CAPS directorate? 


Mr. §Bells wesJasLetmmel telbiwjyouyewhere ao 'miigoingsm On ea 
comparative basis--I promised I wouldn't do it, but I guess I 
lied--one would expect, and a think we understood, that 
introduction of this procedure with CAPS did two things. It took a 
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mote OtawtlieSmeOut BOLe your stream that shad relativelyeeshort 
durations. Therefore, your number of in-progress files dropped, or 
your numbers of files closed dropped. But it also increased the 
number of no-follow-up complaints. 


Mus mebOttine .-Thesunumbers, Of «files,» opened..dropped....The 
number of files closed has gone up. 


Mroo 1Belibewiimsisorrys The »snumber» of. -files.closed..went up, 
and you have reported that as one of the reasons. But it also 
increased the number of no-follow-up complaints and information 
requests. 


Mr. Bottin: Not in overall office terms, only specific 
to that directorate. That's something I would like to get at today 
Or tomorrow. 


Mr. Bell: You could probably save it for tomorrow. What 
I'm saying is that you had 400 less on an annual basis, but you 
have expanded your procedures. 


MranBpottin: Thats-night. 
Mr. Bell: What's the reason? 


Miz. Bottin: There are other factors. They are 
referenced, beginning with number one in terms of the scale of our 
private hearings, recognizing that some of the matters dealt with 
at private hearings, about a 50-50 split, would be file openings 
or no-follow-ups, and the general decline in intake to the office 
because of public perception as to our jurisdiction and so on. 


I can very quickly give you the numbers that Mr. Bell was 
darecting his, question to: 71,in,1979-80.and 740.in the last half 
Prenlastesyyear seintdeweasabe, anticipating for..this,.current, year in 
CAPS 1,764 where there will not be files made. 


Mr. Bell: you had 1,764 no-follow-up complaints Or 
information requests? 


Mr. BOttin: Dealt withs.<in,~-thew straightforward... manner 
that is allowed for under the no-follow-up procedure. Keep in mind 
again, if you had an opportunity on your tour of the office to see 
the new word processing equipment and so on, that we don't type 
documents in conjunction with the closing of no-follow-ups as a 
rule. We might in the odd instance. We are saving on the 
administrative support side in that respect, and it's an important 
Saving for the office. 


Mr.. Goodman: I think it's important for the committee 
members--1 know, Mr. Bell, you do know this--that the correctional 
complaints are the largest single source of complaints to the 
Ombudsman. By introducing a no-follow-up procedure for correction 
complaints we have introduced a substantial saving in time and 
money. We don't open files on most of these matters. You can see 
the tremendous numbers that come in. 
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Mr oe aBottine © Further StOweMr. = Gocadmaneses POoInt, Life ‘the 
committee examines the total jurisdictional correctional files or 
complaints closed in fiscal year 1979-80 and 1980-81 there is 
guite an improvement, or quite a larger number in the more recent 
year. It's my view that the efficiencies arising out of the simple 
documentation scheme that's set up for the straightforward matters 
has allowed our investigative staff and that directorate to handle 
more efficiently what was at that time an onerous backlog of 
jurisdictional in-progress files. 


Mr. Bell: It bears repeating that that has also kicked 
the pants out of your duration this year. 


Mr. Bottin: Well, yes, but those “numbers” are@anotamas 
easily compared from year to year as perhaps some of us would 
like. The more important thing is to look at the output end of 
things, namely, the number of jurisdictional file ‘complaints 
closed and the course of files out of the CAPS directorate that 
allowed their in-progress figure to drop so dramatically while at 
the same time closing many more juriSdictional complaints on a 
fiscal-year comparison basis. Tf ‘you ‘take *a§ look® “ateathe 
Organizational table in the eighth report and compare it with the 
seventh, you will see the change in numbers, and very quickly. The 
same kind of change has occurred in special services, but for 
somewhat different reasons, namely, the reallocation of staff and 
the hiring of additional staff, as Mr. Morand has indicated. 


In fiscal year 1979-80 there were 1,134 jurisdictional 
correctional complaints handled. In this |fiscal~ year, ’“the one 
covered by the eighth report, that figure is 1,611. As a general 
rule the number of complaints exceeds the number of files across 
the office by 10 or 12 per cent, so you can appreciate that that's 
a Significant improvement. There is a corresponding decrease in 
the number of in-progress files in that directorate as a result of 
thate output, 


Mr. Bell: Mr. Bottin, the change with = tnevPcaAPs) putting 
them on stream with respect to the office procedures, brings 
everybody on stream. Is that correct? 


Mr. Bottin: There's one other area that we have looked 
at aS a possibility for further expanding the no-follow-up 
procedure, but there are some difficulties with it, and it's a 
very practical consideration that seems to prevent us- from 
employing it in that area. For instance, the application of it in 
CAPS iS administered conveniently simply because, of course, we 
interview all these complainants within a period of a few weeks, 
they having written our office first. The common element in all of 
this is the interview, as I pointed out earlier. 


Unfortunately, for instance, with letters received from 
private citizens outside correctional facilities or other 
institutions who may have a nonjurisdictional complaint involving, 
let's suppose, the federal government, if we attempted to 
interview them we would most likely attempt to do it by phone, 
Speaking across the province. If we try to do that what we would 
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find, as I have been advised by the head of the research 
department in the legal directorate, is that it would be awkward 
to find these people. They may be at work; we may be talking to 
the wife of the complainant--all sorts of difficulties. It seems 
that the more convenient thing to do, recognizing that we have got 
an organized, documented system for our referral information, is 
simply to generate efficiently a letter to that complainant. 


Mr. Bell: Without a file? 


Mra BOttin: “No, with »aemfile,s because Lifarithere.,cas an 
Butgoing letterwetromeaocure office there isiea tfile.» That's another 
aspect. 


Mr. Bell: What is the procedure now? 

Muse Boctin:alhaterrs the’ procedure. 

Mr. Bell: That you open a file. 

Mr. Bottin: Yes, in that instance. 

Mr. Bell: Send a letter and then close the file? 


MreeeGbottins. ves.) SO. those matters still fall within the 
file closing--complaints flowing out of that, and so on. 


Mr. Bell: I'm not concerned. Each of your departments 
now, directorates, that are responsible for investigating matters 
within your office uses the no-follow-up procedure. Am I correct? 


Mire Gboctinsssin. the past you could jalmost. say that, but 
as it stands right now, because basically our investigative staff 
does not go on hearings any more, the directorate of special 
services and the directorate of general investigations do not use 
the procedure, because as it presently stands they are not 
handling nonjurisdictional matters. I think Linda will back me up 
On that. 


Mr. Bell: Because there is no reason for them to use it. 
Mr. Bottin: They are not presented with the situation. 
Mr. Bell: They are later on in the system. 

Me. BottinzeThat Vsrcorrect. 


Mr. Bell: Unless somebody has committed a fundamental 
error,;mthere is no, need?for it. Hereafter, the next fiscal period, 
when we examine the statistics in respect of durations, we are 
going to have the purest statistic we have ever had as to how long 
it takes your office to process a classic case. Is that correct? 


Mr. Bottin: I say that subject to the remark I made 
earlier, which is that we are still handling straightforward, 
nonjurisdictional situations by way of file openings, but we can 
segment that out by jurisdiction. I can always get to the pure 
figure. 
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Mrs Bell: ?cButssit sis £0) your) qadvantage sto; keepsait Bin 
right now because it is keeping your duration low. 


Mri Bottin:soiNoOt ») really peMre Pibell ay Voumaregraware athact a 
can always segregate out and give you a duration figure based on, 
or ‘coincidentale with sithe @jurisdiction solm@thesicompl ainteamgiescan 
always isolate the more difficult one. 

Mr. Bell: Can you give us that one tomorrow as well? 

Mr.@Bottinzes ie havesaterightinow. 

Mr. Bell: Can you give uS average duration to closing? 


Mr. Bottin: For Jurisdicticonaigicomplarincs?: 


MrosrBell: “That ve207-daysieivour eiyeapp lites mitoe sal ior eeichne 
items found at pages three and four. IS that correct, Mr. Bottin? 


Mr. Bottin: Yes. 


Mr. Bell: Or pages three and four and a half, because 
the last statistic being the average duration to closing days is 
207. That 207 applies to everything up? 


Mr. Bottins ves .<Sltican offer inight @nowmthatestiec maverage 
Guration to closing for a jurisdictional complaint in 1979-80 was 
420 days. 


Mr.oUBells: . Whites? you;> are Mtherepiicanapyoud 7go -sdaowngmche 
categories on pages three and four, if you have that information? 


Mr. Bottin: And offer it at each point along the way? 
Mr. Bell: Yes. Jurisdictional complaints-- 

Mr. Bottin: Iedo) not have thateinformation: 

Mr. Bell: --you have given us 420. 


Mrs oBottingw At @ them moment, el shave "1ce only sspecitbicusc. 
jurisdictional complaints. 


Mr. Bell: Not outside jurisdictional? 


Mrsoo > BOCCIner Nose ribuce® I Senavereethat Banronmactron mine oS 
office. 


Mr. Bell: For the other three, outside, not determined, 
information reguest submissions? 


Mr. Bottin: Yes. I can have that tomorrow. 


Mr. Bell: Obviously, the next three categories are going 
to be less than the first one unless-- I do not know how weighted 
that average is. 


Mr. atBottinsi8Yes7w but). itm is) 420 “days, 975 9S0mmsLormewrcouad 
jurisdiction complaints; 484, fiscal year 1980-81, for within 
Jurisdiction complaints. 
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Mr. Bell: Mr. Chairman, I am going to suggest that now 
is an appropriate time to break. I think we would all be better 
served if we let Mr. Bottin and his colleagues obtain that 
additional information and we will start at it first thing in the 
morning. I apologize, Mr. Bottin, for your need to come back but, 
as usual, my schedules are out the window the first two hours. 


Members of the committee, we still have lots of flexibility 
in that schedule you have. I am not concerned that we will be 
behind by the close of tomorrow. 


Mr. Philip: Can we assume that the room will be locked 
and, therefore, all documents can be left here? 


Mr. Chairman: That is my understanding, yes. 


The committee adjourned at 4:20 p.m. 


CASAN 
XO 9G 
a d ight 


SELECT COMMITTEE ON THE OMBUDSMAN 


OMBUDSMAN'S EIGHTH REPORT 


THURSDAY, SEPTEMBER 10, 


Morning sitting 


jst 


Ly 
- 


er 
y 


tA 


pee tts 
Publications 


OM-3 


f°, 


ve = 
Pid . 


at 
ee 
< 


LIBRARY 
Biss 29 1982 


. AO o “ai 


SELECT COMMITTEE ON THE OMBUDSMAN 


CHAIRMAN: Runciman, R. W. (Leeds PC) 
Andrewes, P. W. (Lincoln PC) 

Barlow, W. W. (Cambridge PC) 
Boudria, D. (Prescott-Russell L) 
Cooke, D. S. (Windsor-Riverside NDP) 
Dean, G. H. (Wentworth PC) 

Eves, °H. le (Parry Sounderc) 

Kells.) Mo (Ge, (Humber ePe) 

Miller, G. I. (Haldimand-Norfolk L) 
Philip yas. ole) GECODLCOKeRNDE) 
Shymko, Y. R. (High Park-Swansea PC) 
Van Horne») heGee ( LDONGONENOL te) 


Clerk: White, G. 

Counsel: Bell, J. 

From the Office of the Ombudsman: 

Bohnen, L., Director of General Investigations 


Bottin, K., Co-ordinator of Systems Development 
Goodman, B., Counsel & Special Adviser to the Ombudsman 


LEGISLATURE OF ONTARIO 
SELECT COMMITTEE ON THE OMBUDSMAN 
Thursday, September 10, 1981 
The> committeerymet) atv 10:09 amie an)room No.9 228. 


OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mr. Chairman: Yesterday when we adjourned we were 
aiscussing the statistical analysis with Mr. Bottin. I will ask 
Our counsel to lead off the questioning today. 


Mreebelt se thanks yOU;; Mr. Chairman. MreeboOauln juwe NavicEa 
Mote onmourstablestoscomplete this®mornings Il suggested to you 
earlier, and I am wondering whether you will take me up on it, 
that to the extent our discussions get into matters of fact, which 
may be unigue or from experience of any one or more ot the 
directorates, -Ut Wsituntaim to faskecvow ‘theywhysvand: wherefores.. you 
would have to refer to your colleagues. 


I would suggest maybe if everybody who is responsible for a 
directorate might sit around you today, rather than deal with 
everybody seriatim, let us turn it into a round-robin affair and 
to the extent your colleagues can assist you on any one point, 
speaking for myself I would invite them just to have a light 
turned on anda come in. Michael Zacks, you might want to join in. 


Mri bO Gilitse weechinikewhbeapest ching, eMrambell would abe 
for each of the directors to come forward as it relates to each 
area in the course of my comments. 


MresbeiewOKa ye 


Mie ebottin ss senankw tor us to move itthrough 2 t as: quickly 
as you would like it has to flow out of the documents which are 
admitted so far and handle that in sequence. 


Mreebel le AM@righe.wrreeyou willvwpermit me a bityot 
leading this morning, I think maybe to summarize from yesterday 
and to perhaps take it forward more quickly than originally 
anticipated, we were into your statistical synopsis and 
statistical comparison--our document labelled A--yesterday and you 
had explained to us the breakdown of the first two pages Incomcne 
categories. 


The statistical synopsis under files speaks for itself, 
comparative fiscal 1980-fiscal 1981. You told us that under the 
heading complaints if we made that closed complaints it would be 
more meaningful, that those statistics flow from the Statistics 
Beterable to the files closed within that fiscal period. Is that 
eorrect? 


MoeebDoccin=s “hates correct. 


Zz 


Mr. Bell: Allighte Turning govermethe page, sunder the 
heading of no-followup complaints and information requests, you 
explained to us that the procedure had been expanded to include 
your CAPS aepartment and that, notwithstanding there was an 
increase in the number of potential complaints under this category 
because CAPS was now on stream, the aggregate number decreased, 
which is attributed probably substantially to the fewer complaints 
received from the hearings that you conducted throughout the 
DEOVINCe «bs td ECOL ur. 


Mr’. iBottin ss Thats 1Suoner factom,., Mu, Fell. 


Mr. Bell: One factor. Are there any others that you feel 
would assist the committee? 


Mr. Bottinem Before] Imgetetomchatypoin Gaplawould 2 Bcce:to 
go back and set a couple of points straight which were raised 
yesterday and put on the record one point that flows out of our 
discussions before the committee began sitting this morning. 


Mr. Bell: Okay. All right. Go ahead. 


Mr. Bottin ss Pirstionh allywmMre (Chairman,s I would per kemco 
make a Matter of record that we nave again submittea the capsule 
summaries which outline the issues and the substantive side of all 
the cases closed by the office through the previous fiscal year, 
1980-81 .°Thisiis! ia documentithat» ws identical to, <ingscerms por 
format, the aocument which was submitted with respect to 
complaints closed in the previous fiscal year, 1979-80. 


Mr. Bell: Thanks, Mr. Bottin. Members of the committee, 
this is a document--which I am holding up--blue covered, labelled 
as Mr. Bottin has described it. Originally, this intormationmwas 
part of the Ombudsman's report, but for very obvious reasons it 
has been deleted. About two years ago the committee passed a 
motion saying that whenever it considered annual reports of the 
Ombudsman this material would be provided to it. It 1S, as I 
understand it, a line summary of all of the cases that were closed 
within the-- 


Mr. Bottin: Apart from the no-followup complaints. 


Mr. Bell: Apart from no-followup--where files were 
opened. 


Mr bOtt faves. 

Mr .iBell 7 (Por etheifaiscal’ yearn lin equestion.) Justibr inging 
that home a little further, at page one under files closed, the 
number 5,083 iS Shown. There are 5,083 line Summaries-- 

Mr BOttin: Mr. Bell; athaters enotecolrect ws lemming 
Summaries correspond with each allegation rather than each file 


closing. 


Mr Bells -ameSOcLy .en) Olec Lom Lonc. 
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Mr. Bottin: So you will see repetitions of file numbers 
eoincidentalewith that fsituation. It corresponds with ‘the number 
of complaints closed, as opposed to the number of files closed. 


Mra Beusl scOkay. (Proceed), (Mri. -Bottin. 


Meeebottinzeinescther pointsSei would Like to raisesby 
Way Ot Mintroduction) thisiimorpning aresthat: bemadéewa mistake 
yesterday to the extent that I indicated the overall average 
Guration+=for,jurisaictional complaints: was 420 days/sin¢l979-80 and 
484 days in 1980-81. Those figures are the total duration to 
closing trigures for Workmen's Compensation Board complaints, not 
all sotathetcomplaints toruthejofiice. 


Mr. Bell: So at page three of this material we can add 
down at the bottom, Workmen's Compensation Board 1979-80, 420. 


MEnpmDOLtIne hat 1s correct. 
Mr. Bell: And for 1980-81? 
Mr. Bottin: 484. 


Mr. Bell: While we are on this point, you were askea for 
information referable to a breakdown of the complaint disposition 
summaries by category. You have provided me with three pages 
extracted from a document that you have internal to your office 
Emrsemorniing whicheconcains that information. Am J] correct? 


Mr. Bottin: Mr. Bell, there are really two documents 
that are coming to the committee. First of all, as per our 
arrangement this morning, I have provided you with three pages 
from our management report. Those pages set out the number of 
complaints closed by jurisdiction as well as the number of files 
closed, setting out average duration to closing figures on an 
office-wide basis and a directorate basis. 


Mr. Bell: Do we have any extra copies? Before we go on, 
I would like to have this document identified in a little more 
Retail Meloertuaeotatisticabestudyathat syourtofiicerundertakes 
after the close of each fiscal year? 


Mr. Bottin: I would not describe it as a study. I would 
describe it aS an ongoing report that is more specific than the 
information we provide in the annual report. It is treated as an 
advisory document to the Ombudsman. 


Mr. Bell: What is it intended to show or do? 

Mr. Bottin: It identifies, flowing out of the overall 
numbers, the work volumes associated with the closings for each 
directorate; so the Ombudsman has a feeling for the distribution 
of the work across the office in any fiscal year. 


Mr. Bell: What does the Ombudsman do with this document? 
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Mr. Bottin: AS I explained before our meeting this . 
morning, Mr. Bell, I am not privy to what the Ombudsman aoes with 
it specifically, simply because I do not attend those meetings. 


Mr. Bell: And this document was prepared by you and your 
statfatiter, fiscal year 29614 


Mr. Bottin: That is correct. The sequence of production 
is the annual report first, this document second, and any other 
analysis after that. 


Mr. Bell: Members of the committee, I think for 
identification purposes and while we are under this category, we 
will give it a designation of E, if I might. 


Mr. Philip: That is the one that has the heading table 
fivenand, baSean 2 oeatethepcopsoOreitner page, 


Mr. Bell: That is correct. There are three pages in 
that. Do you want to stay with this document for a while, Mr. 
Bott ingy Ora do yotlewantauto OnOnm and picks Up—— 


Mr. Goodman: Excuse me, Mr. Chairman, for record 
purposes, I believe that E has already been marked as the flow 
chart in progress system. Perhaps you might want to designate Lo. 


Mr. Bell: Mr. Bottin, how would you like to proceed now? 


Mr. Bottin: I feel the best way to proceed is to speak 
to duration, which is what is basically outlined here that would 
not otherwise be with the committee, as we did it in the order of 
proceeding through the statistical synopsis. There are so many 
other thingsithat (tie gingwrehnethateconcenn: 


Mr. ge Best Let. usmdcsdunpati onwthen. 


Mrs Bottince Nos that: as inotuthemapproache. “was 
suggesting. The approach I was suggesting was to proceed from top 
to bottom through the document, anda when we get to duration then 
we can speak to the specifics that are set out in document F. 


Mr. Chairman: So we are still dealing with A? 


Mr S@Bottin:sothateusecorrect! LTiguagisqallenightawich 
everyone, we will proceed through that document in order. 


Files opened: I do not have any additional comments other 
than what you see in writing there. I think that highlights the 
major factors. Again, the volume has dropped on the file opening 
Side. fromis 7475 tow@d7022eg0nsagiiscalevyeansconpanativesbasciSgmrites 
closed have increased from 4,655 to 5,083. 


LOnr20r a.M. 


Avsthis=point, Sif Pl ecansureG@nt pawl chechesno-folbowups 
Simply because, to appreciate the total volume of work coming to 
the office and, in turn, the total volume of work being shandledashy 
the office, you have to put the two numbers together. For example, 
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if the no-followups are added to the files opened, in that way 
Pookungwatswiatmicecomingwto the office, Pineiiscal year 1979-80 


there were 10,572. Again, that's adding file openings to 
no-followups. For fiscal year 1980-81 it was 8,/09. 


Following the same pattern and looking at the closings, 
adding no-followups to file closings--keeping in mind again that 
no-followups are handled the day of the interview so that they are 
both openings and closings, in a sense--there were 9,572 matters 
dealt with by the office in fiscal year 1979-80; in 1980-81 there 
were 9,770. 


Out of those numbers you can perhaps have a better feeling 
for the fact that, although our intake may have been down, our 
output was up--Speaking to both sides of the area, in the 
no-followups and the file closings, and the file openings and the 
no-followups. 


Mr. Bell: May we conclude, because your no-followup 
matters in 1980-81 were less than in 1979-80, if I am reading this 
correctly, that the emphases in your increased production, 2@f you 
will, were file matters, for want of a better word--what I would 
like to describe after today as work representative of the office, 
Or-- 


MreeBottin-fwellnmt "svat thet core: ofthese officers 
mandate. 


Mr. Bell: Core office work: jurisdictional and 
nonjurisdictional matters. 


Mr. Bottin: Yes. And I will speak to the increase as it 
relates to jurisdictional complaints, which is apparent from the 
numbers as we proceed through the synopsis. 


Mr. Bell: All right. Can you help me with just one thing 
that I can't resolve? You have a drop in your caseload of 1,080 
Giles, yearwtor year. The text of the report--and' I believe it-- 


Mr. Bottin: But you are speaking now to the in-progress 
Py gurevemMrenBelir 


Mr. Bell: The in-progress figure has dropped POS OES 
ciate correct? 


MERA BOCtines ThatY secorrect. 
Mr. Bell: There waS an increase in file closings of 428. 


Mr. Bottine® That's correct. 


Mr. Bell: Is there a relationship between those two 
mr guLes -@Andmy fesoyewhacersait? 


Mr. Bottin: There is a relationship, but that 
felationship is *not the only relationship which pertains to the 
drop in in-progress. In other words, you would also say that, for 
example, connecting to it is the factor set outsineboth vone zand 
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two. In other words, if the volume intake is lower and it's below 
thesrates or closings .theng@tniatcmomiacrorm cthatecveak om COgdma LOOT 
the in-progress figure apart from the one you raised. 


My. Bell: Aid Tight a nowecansscemmys DreODLemaslanavemto 
addga third) factorseaendsthateiscmloie dLop ntl Leaciosings. 


Mr. Bottin: No. There was an increase in file closings, 
which led to a decrease-- 


Moe be ie ie SOGGY mre BOO m lm le mOren i ng src 


Mrs BOIL Yesipmthatusmiidhte. And, sOlecourse, mgqoeng 
beyond that you get into areas where we have made just very 
tentative comments, and that comment comes out on this document 
under number nine, where we say again it appears that the public 
is continuing to gain a greater awareness of our jurisdiction; the 
Ombudsman film and the distribution of brochures across the 
province have influenced this trend. 


That factor also applies to files opened, although it 
doesn't appear in the wording here that way. So there are factors 
that are beyond our control and that go beyond the scale of 
hearings and things like that whichvare withinpour control: 


Mr. Bell: Let's just stay with file openings for a 
minute and deal with the textual part; and Mr. Goodman and anybody 
else may wish to assist you on this. 


You attribute the decline, really, to three factors: 
reduction in the scale of private hearings; expansion of the 
no-followup procedure to include CAPS; but also in the last 
sentence it said, "Overall, the office received fewer new 
complaints and information reguests," which I take to mean that 
net we're down on new matters coming in. 


Mr... Botting sihattswoornecat, 


Mr. Bell: Has anybody done an analysis or assessed the 
reason why that is so? 


Mr. Bottin: Yes, I have. It breakS down somewhat as 
follows--but keep in mind again that I cannot fully explain the 
decrease, because some of the factors are extraneous to the 
office. 


First, there was a decrease in the number of matters related 
to the complaint files and no-followups dealt with in the course 
of our hearings across the province. That's part of the reason, 
and the numbers are as follows: During fiscal year 1979-80 there 
were 1,421 interviews conducted; in 1980-81 there were 835. 
Flowing out of that, and making a parallel comparison, there were 
1,515 complaints received in 1979-80 by way of hearings; in 
1980-81 there were 896. So without speaking to which of those were 
no-followups and which were files, it's roughly a 50-50 split. 


You can see that we are talking about a decrease on the 
Order of 600 complainants coming to our office, 600 to 700-odd 
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complaints, and that partially explains the reduction in files and 
the reduction in no-followups just out of that single situation 


where we made decisions as to the scale of our hearings for that 
fiscal year period. 


Ma. ebelusetresthere any other factors? 


Mr Bottin:. Some of *the other factors that have 
already referred to are, for instance, this question of how the 
public perceives our jurisdiction. How to quantify that is again 
an open question; I don't have an answer for that one. I know I 
Gannot fully explain the drop; I can «explain large portions of it. 


Moarber. 3 What portvron ‘can D-youtrexplain? 


Mr. Bottin: That portion which is extraneous to the 
office, namely, the public's perception and whether they come to 
UseODpenor . 


Mireese bes “Okay. 


MreebottimseAnother ®factor jwhichhonwanvordersof 
magnitude is about the same as the scaling down of hearings, 
io--ptewenare talking again tocfilesopenings andsnot the global 
figures--the introduction of a no-followup in the CAPS 
directorate. In that area I can offer a couple of numbers that-- 


MrempellseeT took thatetoebencoveredcbyiyou asethesfirst 
reason for the reduction: expansion of the no-followup procedures 
to include CAPS. 


Mr. Bottin: Mr. Chairman, I just thought I would offer you 
the numbers, because they're large and significant. 


In fiscal year 1979-80 the CAPS directorate handled 71 
no-followup complaints. In the last half of fiscal year 1980-81, 
keeping in mind that they really didn't get the procedure yolLling 
until September, they handled 740 matters that otherwise would 
have been file openings; in other words, no-followup complaints. 


For the coming fiscal year, and bearing in mind the caveats 
On projecting things that Mr. Morand mentioned yesterday, we are 
projecting for the CAPS directorate 1,764 no-followup complaints. 
I think you can imagine what impact that's going to have on the 
file openings, and in that respect we are projecting office-wide 
to the end of this current fiscal year 3,620 file openings--again 
down from 4,022 in 1980-81. 


To look again at the global number, which is the total 
amount of work coming to the office: The total projection for this 
year is a figure which takes us back up to fiscal tyearul9s79S=s0; 
10,228 is my current projection. Again, thatus Off tthecrirst 
miarter ofetne current frscal year-— 


Mr. Bell: Can I have that projected number again? 


Mr. Bottin: Would you like me to proceed from the 
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no-tollowups to the file openings to the total so that you get all 
three numbers? 


Mii beaeer Chit 
LOsS0Va.m. 


Mr. Bottin: Across the entire office there are really 
two no-followup figures to quote. Specific to. the CAPS 
directorate, where we see the biggest change coming, I am 
projecting 1,764 no-followups through the entire year. I am 
projecting office-wide 6,608 no-followups to the end of this 
current fiscal year. The global number I am projecting is 3,625 
files. The sum of those two should total--and I can't doublecheck 
it right at the moment--10,228. Again, we are back up to numbers 
Similar on tthe Tintakenside to fiscal, yearss!979-30.—Butetne porn Car 
should make is that I can no more explain this increase than I can 
fully explain the decrease as it relates to 1980-81 and 1979-80. 


Mr. Bell: I understand. Okay, Shall we go down to closed 
complaints, then? We have to review the statistics this morning 
and any further explanation you might like to give the committee 
as to these various categories. 


I should tell the members of the committee that I am coming 
back to the in-progress files later when we finish the synopsis. I 
would just like-- 


Mr. Bottin: Again, Mr. Bell, are we proceeding in the 
Order of the document or--? 


Mr. Bell: The order of the document. But I-- 
Mr. Bottin: So it should be in-progress files next. 
Mriibe lls Next, v.es. 


Mr. Bottin: One point has been added under in-progress 
files that did not appear in our annual report, and it may or may 
not have been clearly set out. But so that we're talking about the 
mandate of the office, which is the theme that Mr. Bell has put to 
uS earlier today, I wish to draw your attention to the fact that 
of the 1,080 decrease in in-progress files 645 of those were 
jJurisdictionalvcomplaints. 


Mr. Bell: So that's 600 and--? 


Mr. Bottin: And 45. And that's along the last sentence 
under number three. 


The impression should not be left that we reduced our 
in-progress count by tackling a lot of straightforward 
nonjurisdictional complaints; that is simply not the case. We 
Significantly reduced our in-progress load by going at those 
matters that were jurisdictional and could be handled within the 
fiscal year. As Mr. Morand explained yesterday, he specifically 
directed each¥directornstomtakemthateaction, — andmimthinwethne 
results show in the numbers. 


S 


Mr. Dean: In simple words, Mr. Chairman, does that mean 
that they cleaned up the backlog a little better? 


Mr. Goodman: That's the case. In fact, one of the 
services of the management report that Mr. Morand requested was to 
give him an assessment-- 


Mr. Dean: I sort of wish it would say that in those 
one-syllable words someplace. 


Mr. Bottin: Yes, I agree. The members of the committee 
weren't here laSt year when I referred to the gentleman on my left 
BS Kehoe. lehadwanremarkethate plowed Loutvofethatyebutelewon't 
repeat it. 


Tne point I am making, Mr. Chairman--it should be a matter 
of record--is that 60-odd per cent of the decrease were 
jurisdictional complaints. 


Mr. Bell:GMreeBottin, youe@don'tShave to be concerned 
that this committee or its counsel would consider that you guys 
tackled the easiest to get out; you have never shown that 
propensity before and I don't ever expect you will do so again. 
Anybody who still has North Pickering around does not pick out the 
easy. 


I am getting back to in-progress files, and I'm glad you 
offered that statistic, because when we get into the breakdowns I 
think you have made it much more meaningful for us as to an 
examination as to how those matters were disposed of. Can we get 
into closed complaints now? 


Mr. Bottin: Sure--again, keeping in mind that closed 
complaints relate to each allegation that flows out of a file 
PLoS ind. 


Mr. Bell: There is your 645, I take it, with the very 
next number--well, approximately. 


Mr. Bottin: Again, there are multiple-allegation 
situations, and a lot of the cases that were around, that were 


older, more complex, that were closed had multiple-allegation 
situations riding with them. 


Mreepbelle yes, vbutethatis@asdramatic increase--— 
Moeabottin -sihatiis 7comrect* 


Mr. Bell: Thirteen hundred on base: that's almost a 50 
per cent increase. Your 645 are in there. 


MreeiBpottine -That'\scorrect.. 
Mr. Bell: Okay. 


Mr. Bottin: It's very substantial, and accordingly I 
worded it that way. I don't have anything to add to that pont, 
though. 
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Mr. Bell: Whether it be the 645 number or the 1,300 
increase, was an assessment made as to where and how those 
jurisdictional complaints were resolved? 


Mr ebottin:yAta what: poOintedn ime, eMr ec e 


Mr. Bell: At fiscal year-end. At fiscal year-end you 
Show a fairly dramatic increase in the number of jurisdictional 
files closed on a comparative basis. Did you or your staff or 
anybody effect a study or an analysis of where and how those 
additional jurisdictional complaints were resolved? 


Mri BottinzmyesvaMr .) Bell. —Asmity pertainsmtos the 
information which appears in the two annual reports, namely, the 
seventh and the eighth, as I indicated yesterday, if you examine 
those jurisdictional complaints closed having to do with the 
Ministry of Correctional Services and the Workmen's Compensation 
Board, you will see dramatic increases in those two areas, and 
that is the preponderance of the increase. 


Mr. Bell: Does the breakdown further show how they were 
resolved? 


Mr. Bottin: The disposition statistics which are 
reflectedyiurther on; ontpagesathree  andwtfour sof theasynopsms, 
would apply to those cases and can be related to each directorate 
in the office and right down to each investigator if it had to be 
done. There is every level of detail available to us. 


Mr. Bell: On how you dispose of the additional 645? 


Mr. BOLtIN:  iteistnoteansadaleional mnumber.=) alse Simply 
a number that flows out of the accelerated rate of closings. Those 
645 files were within a larger group of 27,714 at the end of the 
year. 


Mr . Bel lets: idony t (wanteco wg 6 Got felons amredea ner minG.mL 
think you have answered my question, that you did take a look at 
the increased productivity and analyse the increase. 


Mr. Bottin: Throughout the year, Mr. Bell, we were. Mr. 
Morand, near the beginning of the year, set specific goals for 
each directorate. He communicated those goals to the directors, 
and they took the action which they saw as appropriate. 


We did identify for Mr. Morand cases which had been in 
progress for more than a year. In the first half of the fiscal 
year, we closed 550 of those out of a total of 700-odd over the 
whole year. We went at that problem in the first six months of the 
fiscal year. 


Mr. Bell: Is’ this the first) CimemineyouneoLtticeswherern 
goals have been set at the beginning of a period for attainment at 
the end? 


Mr. Bottin: Mr. Bell, I would not have been privy to 
every Situation prior to the one that I am aware of. 


if 


Mr. Bell: Is there anybody else in this room who can 
help us on that? 


Mr. Bottin: Mr. Goodman may be able to help us. 


Mr. Goodman: I am not aware of any statistical goals set 
before this, but I want to emphasize that these were only rough 
objectives to establish an incentive and they were nothing further. 


Mr. Bell: I detect an atmosphere of defensiveness, and 
you need not be. 


Mr. Goodwin: No, I am not saying that defensively at all. 


Mr. Bell: Setting goals is a laudible thing, and I am 
just wondering if it had been done before. From what you told me, 
Mr. Bottin, it was substantially accomplished. If you got over 
five sevenths of your goal, that is a pretty good average. 


Mrewbortine Mbp. beld ,adedonitaknowy that, ity wasptiave 
weventisee ie CcoMmut think at tous spoint 41 should voutirnexthe numbers 
Mr. Morand put to the rest of the office, although Mr. Goodman may 
choose to. In other words, we came close to the in-progress goals 
thateMre Morand Sset,for the’ office. 


Mr. Bell: Mr. Goodman, can you confirm that Mr. Morand, 
Btethesbeginning of the fiscal year,,1 guess’ as a,result of an 
analysis of the-in-progress files at that time, identified certain 
files in the office which he believed should be closed within the 
fiscal period and then so directed his staff to accomplish that 
goal? 


Mr. Goodman: My understanding is that he directed a 
cleanup of the old chestnuts, so to speak. 


Mr. Bell: My office would call them dogs. 


Mr. Goodman: We used to call them old chestnusts--a push 
Onet Plesetnatenad "been =in-=thev office “for “a Pong time’,'-asMr. 
Morand mentioned yesterday, that have a habit of finding their way 
to the bottom of the pile. They are complex files. That 1s why you 
willeseesPacersthe average duration of *closing=-one ofsthe reasons 
for the increase is that many of these complaints are extremely 
complex, involve multiple issues. That explains why for some 
reason they had not yet been resolved. 


I was not privy to the discussions with each director, but 
my understanding is that Mr. Morand disclosed to each director 
certain goals he had in mind. However, he made it absolutely clear 
to every director that these were only rough objectives and that 
there was to be no compromise on the thoroughness and objectivity 


of each investigation. 
Mr. Bell: I would not have thought otherwise. 
20240. acme 


Mr. Bottin: Mr. Bell, further to that point--and it 
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would be something that perhaps you could discuss in detail with 
Our director of special services--in that directorate they 
identified 135 complaints which are referenced by way of a 
detailed summary in this report having to do with section 42 of 
the Workmen's Compensation Act. 


Mr. Bell: How many? 


Mr. Bottin: One hundred and thirty five that had a 
common issue or a number of common issues. AS such, those 
complaints were handled jointly and, as Mr. Goodman suggests, with 
all the appropriate guality of service requirements, right through 
to the point as it is set out in the detailed summary in this 
report. It is one of the two recommendation-denied complaints. 


Mr. Bell: Then there is an anomoly in your statistics on 
page four. When the recommendation-denied jumps so incredibly from 
14 to 146, it is because of those 131 Workmen's Compensation Board 
cases. 


Mr. Goodman: It's 135, I believe. 


Mr. Bottin: In Some Situations, opportunities like that 
presented themselves to a director and, through the director, to 
the Ombudsman. In other situations, it was more a case of getting 
a specific file handled. 


Mr. Bell: Can we get on now to the statistics referable 
to closed complaints? Is there any more we need to say about the 
jurisdictional closings? 


Mr. Bottin: Other than to again note the substantial 
increase. I think it is a very positive factor. 


Mee Bell: Nonjurisdicevonaie 


Mr. Bottin: Nonjurisdictional complaints are down as 
they relate to file closings. Again, if you are streaming off the 
easy, Straightforward no follow-ups, naturally that is going to be 
the effect in that area. 


Mr. Bell: We have already covered the reasons that are 
referred to here. 


Miro DOVEIM Exactly. 


Mr .-Bell: Could yousgive aglittlesexplanation asmtoawhat 
number Six means, resolved? 


Mr. Bottin: A resolved complaint for the purposes of our 
office 1S a complaint that culminated in some form of settlement, 
either in ‘favour of the complainant,,,4f you) want ecomlookmeat! aiteun 
those terms, or by way of the Ombudsman making a determination 
that he would not support the complainant. 


Mr. Bell: And number seven is just a breakdown of that 
statistirceithen: 


es 


MrweBoutine vThacitakes” it outs sthabes* correct. The only 
reminder I would have in this area is that the 1,485 complaints 
that were found to be not supported and in turn had a settlement 
in favour of the governmental organization were directly arising 
out of the Ombudsman's finding, whereas, of the 666 settled in 
favour of the complainant, the preponderance of those did not 
involve the Ombudsman making a finding in favour of the 
complainant, a recommendation pursuant to section 22. 


It was rather a situation where in the course of the 
investigation facts and matters came to light that allowed for a 
settlement of those complaints. We were involved in those 
settlements, but it is not the same thing as the Ombudsman having 
made a finding. There were situations of course where 
recommendations were accepted. 


Mr. Bell: You may be selling your office short, because 
Pecninkwerrom OurpeGayeand a half at your office on Bloor Street-- 


Mr. Bottin: Well, we are claiming we were involved, Mr. 
Bell. 


Mr. Bell: --it became apparent there is an increasing 
trend now that governmental organizations, after your office 
becomes "formally involved" and matters have been brought to their 
attention, they communicate with your office and say, "We have had 
a second look and we think such is so and we'll undo the 
Situation." You have lumped that into the category. You have 
called it settlement. 


MafeBobtinveves@inlother swords, firstsor all, was the 
matter resolved either way and then, if it was, which way did it 
go? 


Mr. Chairman: Mr. Bottin, you mention that, in favour of 
the complainant, in the vast majority the Ombudsman was not 
required to make a finding. 


Maa BOctin«sthat ts rcorrect. 


Mr. Chairman: How does that relate in terms of the 
governmental organization? Was the Ombudsman involved in all of 
those? 


Mr. Bottin: No, simply because the situation would have 
been a resolution prior to, for instance, section 19(3), document 
OuTreporc. 


Mr. Bell: I don't understand that. 


Mr. Bottin: Perhaps Ms. Linda Bohnen could give you an 
example of a Situation where an investigator in the course of the 
investigation has been able to work through a complaint and be 
communicating with the complainant, ministry Oofficiaic,. the 
investigator dealing with their superior, and in “turnehave fit 
resolved prior to the Ombudsman having to consider it at a case 
conference and-- 
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Mr. Bell: Mr. Bottin, she has already done that for us. 
We have an insight. Maybe I am misunderstanding your answer to the 
chairman's question. You have already told us that the favoured 
complainant statistic does not mean the Ombudsman in all cases 
made a determination. He was involved in some way. The chairman 
asked, "Look at the favoured governmental organization statistics." 


Mr. BOCtine® lame Sorrves leuisceds ChatepOLtnG. 


Mr. Goodman: The anSwer is, Mr. Chairman, that he did 
make a determination on all the complaints favouring the 
governmental organization. In other words, he found them not to be 
Supported. 


Mr. Bottin: Specifically, Mr. Bell, page three at the 
bottom: Findings, not supported complaints, 1,485, and that is 
coincidental with favoured governmental organizations, 1,485. 


Mr. Bell: This is the one:area I would like to stay with 
for a minute, and I would invite any of your colleagues who can 
assist to do so. That is a 50 per cent increase. I do not have the 
prior fiscal years. My recollection is that it may be as high as a 
100 per cent increase going back four fiscal years. Has anybody 
done an assessment or an analysis of reasons why that is so high? 
If so, what were the findings? 


Mr. Bottin: Mr. Bell, I spoke with the Ombudsman this 
morning on this point, and he stressed to me the point Mr. Goodman 
has made, that the quality of service through to the point where 
the Ombudsman made that finding has not changed in any respect. 


Mr. Goodman: I can perhaps assist you, Mr. Chairman, on 
that. The preponderance of jurisdictional complaints made to the 
Ombudsman, wherein the Ombudsman makes a finding, have from the 
inception of the office been in favour of the governmental 
Organization. So it makes sense that, if you increase your closed 
jurisdictional files, you likewise increase the number of 
complaints favouring the governmental organization. That is one of 
the reasons. 


Mr. Chairivan: Cant you mun ithat by wuswagain? 


Mr. Goodman: Certainly. From the inception of the 
office, we have found that there are more times that the Ombudsman 
favours the governmental organization than he favours a complaint. 
If you put a push on jurisdictional files and close more files, 
which we did this year by some 428, and you increase by 1,248 the 
number of jurisdictional closed complaints, which you will see, 
you likewise would necessarily increase the number of times the 
Ombudsman does not Support the complainant. 


Mr. Bell: Agreed. But one would think--staying 
Statistically now in general averages--that the percentage of 
findings in favour of governmental organizations within the 
increased number of closings would remain the same if all closings 
are up, what,s 10> perm cent? 


Mr. Bottin: Mr. Bell, it is far more likely the absolute 
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numbers would stay about the same, keeping in mind again that the 
process is one of fact-finding coincidental with investigations 
prior to the Ombudsman considering it at a case conference, and 
those matters come to light quickly. When they come to light, the 
director and the investigator write an appropriate document by way 
of reporting. In some cases, the Ombudsman is not signing those 
documents. They are stopped right at that point where it becomes 
obvious there is a resolution of the matter. 


Mooebeli § WaltBaiminutertnow; .noldrit. yluthought cweegot 
that clear. 


Mr. Bottin: But when you set that number, 666 against 
tc 5 }eMreeGoodman WSepoint is “thatyewhen you tackle the 
jurisdictional complaints that have been around, they tend to be 
ones that were hard to make a finding on, and the Ombudsman moves 
through to those cases himself by way of the processes in the 
office which have been outlined for you. 


The other matters have never been that kind of problem 
because of the very process leading to their settlement. In 
percentage terms, the percentage would go down if you accelerate 
the rate of closing of jurisdictional complaints. The absolute 
number of favoured complainant situations would tend to remain the 
same. 


Mr. Bell: Are there any other reasons you might offer 
why that number is increased by 50 per cent other than that 
offered by Mr. Goodman that, as one increases one's file closings, 
one would expect in absolute terms the numbers of findings in 
favour of the governmental organization would increase? 


Mr. Goodman: The only other reason I can suggest, and it 
has already been partly suggested by Mr. Bottin, is that the 
number of closed jurisdictional complaints increased dramatically, 
you will note, in the area of correctional and psychiatric 
services and workmen's compensation. 


Again, historically or traditionally in the case of 
complaints against the Ministry of Correctional Services, once 
they have been referred to the ministry themselves, if the 
complainant has not gone there by virtue of section 18(1), we have 
found those complaints to be mostly favouring the governmental 
Organization. Very few have been favouring the complainant. 


Likewise, apart from the kind of workmen's compensation 
complaints that you can resolve during the course of 
investigation, if you put a push on workmen's compensation 
complaints by hiring more investigators and closing more 
jurisdictional files, you are more likely again to find in favour 
of the governmental organization, which is what happened in those 
two. 


£0250 4a si. 


Mr. Bell: Except it did not happen. Of the number of 
closings in Workmen's Compensation Board, 135 were found in favour 
of the complainant. 
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Mr. Goodman: No, this does not include that at all. 
Mr’. Belidi:cdtedoesnice 


Mr. Goodman: No. Recommendations denied are not resolved 
for our purposes and accordingly are not in the 
favour-complainant, favour-governmental organization figure. That 
is the™pointethat Mr: BottingwaseitryanomcomMloakertiec Clot icu Le 
cases are not capable of resolution. 


MriweBell:s Okay oH Jami glad eyoOusDrLOuUgn Cmciciteso lc -mepette 
just a minute, complaint number 24 in your eighth report is the 
32-1 situation. It represents 135 complaints. Is that correct? 


Mr. BOttin:.Mre~ Bellet. vouslookmatepagcmiouL, an Leasonus 
not resolved, recommendations deniea, 146." Of those, 135-- 


Mr. Bell: JALI Jam try oop COmUndeist angi Ss ee ul VO 
categorize a case as recommendation denied before fiscal closing, 
is that not a closed file? Or do you keep it open? 


Mra Bottiune® bt ispvayclosedi it le. Keep an si nde ots selene 
are resolved complaints; that is under number six. There are 
complaints not resolved; those appear as total numbers for various 
reasons on page four. The two together are the total number of 
complaints closed. 


Mr. Bell: Okay. We shall skip over page two then. Mr. 
Bottin, and for the benefit of members of the committee, this is 
some background. What we are seeing here on a comparative basis is 
a continuing increase in this category. I think for obvious and 
understandable reasons, in the first two or three years of the 
Operation of the office, this discretion was exercised rarely, if 
at all. The committee understood Mr. Maloney's reasons and, I 
think, generally agreed with them. It is a new office and you have 
to find your way before you can start exercising discretion. 


Mr. Bottin, and anybody else, has there been a Study or an 
analysis done of the reasons this category is increasing? If so, 
wnat are those reasons? 


Mr. Bottin: Yes, Mr. Bell. The reasons are set out in 
the synopsis, as they are generally referenced there. We are in 
the. course of finalizing: our 1979-80 lstatistics: = In other aworas: 
when it jumped to 169, which is a substantial jump from 70-odd--if 
I remember correctly from the previous fiscal years, going back 
three years--we looked at it on the basis of which subsection of 
section 18 was being utilized. Again, we looked at it, and the 
reasons are consistent. 


The wording in the synopsis is the same as it was last year, 
except that we now word it as continued, rather than starting to 
move in that direction, which would have pertained in the previous 
year. It is a continuing use of that section in the way that-is 
described in the synopsis, relating it again to the subsections of 
section Wdénofvonurmyace: 


Mr. Bell: Is there a further breakdown? That is a big 
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basket. "Adequate administrative or legal remedy" can cover a lot 
of things. For example, a person can be told, "You have a good 
cause of action in contract here, and I suggest you go down to 
legal aid, get a certificate, get a lawyer and sue." Is that the 
type of thing we are looking at? 


Mr. tcOooaman-, NO. Chater dcenot the type, Ofte thing. If" on 
the other hand, a person has retained a lawyer and sued--for 
instance, on the Re-Mor matters that I told you about yesterday, 
that would be a situation where Mr. Morand would exercise 
discretion under section 18(la). 


You will recall there was a time when the Attorney General 
took the position that a right of action denied the Ombudsman 
jurisdiction under 15(4a). Of course, we did not accede to that 
argument at all. However, if the complainant has taken action, 
then we will put him to his election and say--this was mentioned 
yesterday--"If you want to proceed with your action, then we will 
take a look at it after all court proceedings have been concluded 
to see if there is anything in within our jurisdiction that the 
court has not determined. On the other hand, you may wish to 
proceed to the court and obtain a binding judgement." 


Mr. Bell: That is an important point, Mr. Goodman. Is 
Enat _asmattersot policy now throughout the office? 


Mri “GOOdMan: Hes, rit 1S. 


Mr. Bell: If somebody addresses a complaint to your 
office who has retained a lawyer already? 


Mr. Goodman: Yes. There is a written policy on that 
distributed by the Ombudsman to every director. 


Mr. Bell: And that is a policy that has been introduced 
since Mr. Morand assumed his duties as Ombudsman; is that correct? 
Tt is a’new policy, relatively? 


Mr. Goodman: No, it is not a new policy. It has been ; 
crystallized and reduced to written form. On the=other *hand;-1t is 
not an inflexible policy. 


Mr. Bell: But I can think of a complaint the committee 
considered about four years ago involving the Minister of Consumer 
and Commercial Relations, which I think had something to do with 
rent review. The person who complained to your office, I think he 
complained through his lawyer and had already commenced an action. 
The decision was that he would not pursue that action further 
until your investigation had been completed and you reported. I 
think that, after your investigation, the legal proceeding was 
settled. That is a reverse of the policy. 


Mr. Goodman: What happened in that case was that the 
complainant claimed he was wrongfully dismissed from the Ministry 
of Consumer and Commercial Relations. He had originally been hired 
by Housing, and when rent review was given to Consumer and 
Commercial Relations, they suggested that there was a cont licEver 
interest because he owned some buildings. He was unable to enter 
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into a blind trust arrangement and was subsequently dismissed. He 
served notice under the Proceedings Against the Crown Act, but 
never took any further action. 


Because the government carried insurance for wrongful 
dismissal, we did proceed to make a report and recommendations and 
find the complaint to be supported. The ministry said: "Let us 
settle the, action because we carry insurance for its’ That«1s=the 
way we will implement your recomendation." 


Mr.. (Bell: (But, with? thempolicyinowelneLouce schat 
Situation would be reversed. I appreciate that it is not 
inflexible, but you might now tell that person: "Look, you have 
got counsel; you have already given notice under the act. You 
proceed with your lawsuit, and if you want us to hold our file in 
abeyance et cetera, we will take a look at the matter after the 
actloneevsed.LSspOsedmot... 


Mr. Goodman: Mr. Bell, aS Mr. Morand explained 
yesterday, we will not tell him what he should do. We will outline 
the options available to him, and what we will say in a case like 
that is this: "You should know that if you proceed with your 
action and serve your writ, apart from merely Serving the notice, 
we will, as a general rule, not investigate until your action is 
concluded. Then, if there are matters of maladministration that 
you continue to be concerned about, you might want to bring the 
Matter back to our attention. We will see if there is anything 
that the court has not dealt with, and where the Ombudsman has 
Jurisdiction to tdeal.with, it, heswilldo. so. 


Mr. Bell: Is that what you mean by "putting him to his 
election"? 


Mr seGOOdman ssthatstrignt. 


Mr. Bell: In other words, you just say: "Man, you=have 
got to decide. You go to court or you stay here--one or the other." 


Mr. Goodman: No, no. He has legal counsel. But we have 
had cases where legal counsel has instructed the complainants--for 
instance, in some of the Re-Mor matters, I understand--that they 
would be better advised not to proceed with their action. I know 
of one case which I personally was involved in and which was 
reported in one of our previous reports, where there was a mistake 
in the personal property security registration system and they 
Seized a car that a bank had a chattel mortgage on. The lawyer 
there j»Guathenethansproceeding wienehismaction,soreugh taltatosouL 
office and we achieved a resolution for him. 


Mr. Bell: Could you give us some examples other than the 
One that 1S specified here, dealing with correctional facilities 
and medical consultants, where somebody has an adequate 
administrative remedy, where you would decide not to investigate 
Or further investigate? 


Mr. Goodman: Certainly. If a complainant has a right of 
grievance which is not set out in a statute, in which event we 
would not have jurisdiction, then Mr. Morand would likely exercise 
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his discretion not to investigate until the grievance procedure 
had been resorted to. 


Mr. Bell: Do you mean a grievance arising out of a 
collective bargaining agreement? 


Mr. Goodman: That's right, a grievance under a 
collective bargaining agreement; for instance, the LCBO or under 
the Public Service Act. There is some argument whether that is a 
statutory right. 


foieka. t's 
Mr. Bell: Are there any other examples? 


Mr. Goodman: I think the largest single example is the 
one that iS mentioned; that is, Mr. Morand is determined that, 
since the Ministry of Correctional Services does have a system for 
dealing with inmate grievances, inmates should first go to the 
ministry and then, if they are dissatisfied, come to us. You will 
recall that Mr. Macerollo mentioned yesterday, concerning medical 
complaints, that he will advise the inmate to bring such 
complaints to the attention of the senior medical adviser. 


Mr. Bell: Mr. Macerollo may be able to confirm this, but 
I would take it now, under your new procedure, that such a 
complaint would be categorized as no-followup or referral; that 
you would not now open a file for that. Is that right? 


Mr. Goodman: It is not necessarily true. It would depend 
on the facts specific to the complainant's situation. When I said 
yesterday that the no-followup procedure does not apply to 
jurisdictional complaints, I meant it in the sense thatyoaniretne 
matter can be adequately handled by way of referring the 
complainant in the course of the interview, then in a sense we do 
not finalize our jurisdictional determination and accordingly do 
not issue a 19-1, either verbal or written. It is in the course of 
our procedures that I can make that comment. It flows out of our 
procedures. 


Mr. Bell: Then can you answer this? Because the CAPS are 
now on stream with the no-followup procedure and there will be 
fewer files opened in the amounts that you have given us, may we 
expect the statistic for 1981-82 to decline on refusal to 
investigate or to investigate further? 


Mr. Goodman: I would not be prepared to draw that 
Conclusion at this point, simply because it really is a Situation 
of the state of mind of the complainant as we interview him. 


Keep in mind as well that the no-followup procedure in the 
CAPS directorate incorporates a document which the complainant 
signs, indicating that he is satisfied with the information 
provided to him in the course of that interview. So there is a 
safeguard in that. 


There is one further point worth mentioning on this. The 
Ombudsman may initially exercise his discretion not to investigate 
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further on the basis that there is an adequate remedy or an 
administrative procedure open. But, once the complainant has 
exhausted that remedy, the Ombudsman may reconsider his position 
and proceed to investigate. 


For instance, when the Re-Mor matters were before the 
justice committee, before the committee's deliberations were 
terminated, the Ombudsman chose to exercise his discretion not to 
investigate while those matters were before the committee and the 
OPP investigation was ongoing. 


There was a third critical factor as well, I believe; the 
test case and the assumption that it would be proceeded with with 
all due dispatch. Subsequent events compelled the Ombudsman to 
determine that he ought to investigate the matter; so he reopened 
and decided to investigate. Even though he exercised the 
discretion, even though this figure may increase, he may end up 
investigating a large number of cases, and that is exactly what he 
does. 


Mr. Bell: Mr. Bottin, could you give uSs--not now, and 
you do not even have to read it into the record-—1n written form a 
breakdown of the 276 by departments? 


Mr. Bottin: The number that were closed out of each 
directorate, by departments? 


Mr. Bell® »¥Yes? the e276. 


Mr. Bottin: Yes, I understand that. What I am trying to 
getvatels ,aiithoughtiitherthrusteof)oursdisceussi0onm: wactwietner sub 
related to what subsections of the act were used or whether it was 
refused-- 


Mr .2Bell:se Ii domot careywhether 4 tin swrelusedes Is woud 
like it by departments. 


Mr. Bottins Without reference to the subsections that 
have been alluded to here? 


Mrn Belleagyess 
MrégPottimey Okave 
Mr. Bell: Can we go on to number nine? 


Mr. Goodman: Mr. Bottin will provide that information to 
YOUCWHENIS! NOtMin “al posi ti onmcondor tino ws 


Mr. Bottin: I do not have a listing with me, Mr. Bell: 
but “Vee canwbeMrune ons<thescomputers 


Mr. Bell: I think we have said as much about number nine 
as we have to. We all understand now the expansion of that 
procedure, Mr. Bottin, unless you feel you would like to spend a 
few moments with the committee on the material in the documents 
that I labelled yesterday D and C? 
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Mr. Bottin: I think the documents speak for themselves. 
There doesn't seem to be a problem on the part of the committee 
understanding what a no-followup is. 


Mr. Bell: The bottom line of it is that the decision to 
open a file is reserved until such time as somebody within your 
office makes a decision as to whether the initial contact is 
enough. 


Mr. Bottin: That is right. There is an approval process 
on the no-followups; and, if a senior person judges that the 
interview having taken place warrants a file being opened, then it 
comes out of that situation irrespective of what happened at the 
interview. And that is office-wide. 


Mr. Bell: All right. Before we get to average duration 
Of closing, Mr. Chairman, I would like to leave it to the 
committee members whether they have any questions as to what has 
gone on so far. 


Mr. Chairman: Committee members, any questions? Mr. 
Philip. 


Mr. Philip: Maybe it is a simplistic question, but it 
seems to me that one of the ways in which agencies increase their 
caseload is by word of mouth, and it either increases or decreases 
depending on their success rate. What we see here is a steadily 
declining number of individuals coming to the Ombudsman for some 
Kind of satistaction, 1£ 1° look at your figures: 


MreebottLin: =Mre eehilip, oLcecourse, 1 Spoke Covour 
projection off the first quarter for the current year, and Pies 
the reverse of that trend on the intake side. It is backup to 
figures that are comparable to 1979-80; ineotherewords, 1072205 in 
total projected off the first quarter. Granted, there are summer 
months, there is Christmas, other factors that come later in the 
year, but I can't fully explain the drop on the intake side as 
between 1979 and 1980. I can't fully explain why it has increased 
in 1981-82 in the first quarter and projecting off that to the 
year end. 


Mr. Philip: Has anyone run through the computer or done 
any study to see whether the general economic conditions existing 
at the time affect the number of complaints? In my riding office I 
find that people will get into an economic jam in one area and 
look for solutions in other areas, and then on a problem to which 
they said, "Well, what the hell then, forget about, = curee 
years ago, suddenly they decide to press it now that the mortgage 
is coming due and they have to pay 21 per cent. I am wondering if 
your increased projection in this early quarter may be attributed 
to the general economic climate? 


Mr. Goodman: Perhaps I can assist with that, Mr. Philip. 
I am not aware of any statistical study that has been done, but I 
waS going to say facetiously before that the increase this year is 
directly correlated to the increase in the interest rate. In fact, 
I am not being facetious. I was with the office from the outset in 
1975, and you will recall that that was the introduction of a 
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period of restraint in government. As administrative government 
programs were tightened up, we received a number of complaints 
Simply because people were being cut off benefits, people who had 
previously received benefits or grants in the past, or they were 
suddenly receiving less than they were before. 


Second, aS you quite rightly point out, whereas people 
perhaps were prepared to write off amounts of money that they felt 
they were owed by the administrative arm of government in the 
past, in a time of belt tightening they are not, and they are 
going to press their complaint through with the ministry and then 
ultimately to the government. Good examples are student awards, 
Overpayments, home buyer grants-- 


Mrs Philips, PercentagemObedicaptirte yaa llowance. 
Mr. nGOOGHan se ThateiSeriGnie. 


Mr. BOtCtin:= Further. to Mr. sGoodman. s POllt, 1c vou 
review the earlier annual reports where we included geographical 
distribution analysis as to the source of the complaints that were 
closed in each reporting period, and we have that computer figure 
On thesprintout sin jthe,oblicesrnignteup to the present,,1t bas 
always struck me--and I am not being fair to Ottawa--that the 
complaint intake rate from that area in relation to population has 
always seemed low to me. I often wondered why. 


When you think of the nature of employment in Ottawa and the 
cushion they have in terms of benefits and everything else, maybe 
it speaks to your point as to who is vulnerable in situations 
where the economic climate is as it is today. That.is a general 
pOInE. 


3:10) aem. 


Mr.) GoodmanieThes other, furthers points1Ss,5 Ofcourse. as 
Mr. Morand mentioned yesterday, the more government plays a part 
in our lives, obviously the more complaints the Ombudsman is going 
to get. Likewise, in areas where the government formerly played a 
part, if the government retires from that area in the future, we 
will receive as a result of that a decrease in complaints that 
formerly existed; for instance, the home buyer grant. It is a. fact 
that we don't receive home buyer grant complaints any more, 
because the program has ceased to exist. 


If the Ministry of Consumer and Commercial Relations chooses 
to let industries regulate themselves rather than the government 
in a way, then we will receive a decrease in the number of 
complaints against that ministry and against the programs offered 
by it. So these are some of the intangibles that Mr. Bottin 
mentioned. 


On the question of publicity, I know Mr. Morand's philosophy 
is that he doesn't care if people know who the Ombudsman is, so 
long as they know there is an office that can help them with their 
complaints. And I know in dealing with complainants to our office 
that they know there is an office; that is why they have contacted 
us. They may not know who the incumbent is, but Mr. Morand is not 
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really that concerned about that, so long as they know there is 
some office in this province that can help them, and they find 
their way to us. 


MrAne ii boOsmWOULdR yOu not say, “tnough, that itethe 
person with the problem identifies with one person--just from my 
perception, Arthur Maloney was a very popular fellow. He may not 
have been always popular with certain politicians, but he was 
certainly pretty popular with the public, They saw him as somebody 
who waS a good guy, on their side generally. Would you not say 
that may have affected the caseload? You can't identify with an 
institution, because all these people have been burned by 
PisticucioOns,: particularlyeby government. 


Mr. Goodman: I agree with you, I think it has, and I 
think Mr. Morand is the beneficiary of the high profile that Mr. 
Maloney maintained. Mr. Morand does not choose to maintain the 
Pamewnignepretile: but, as I say, it-is as a result of Mr. 
Maloney's pioneering work. 


You have heard Mr. Morand say many times that people know 
that there is an office of the Ombudsman. He is not that concerned 
that they don't know the incumbent is Donald Morand because, in 
fact, that may lead to a misapprehension on the part of 
complainants that the Ombudsman himself is going to investigate 
their complaint. 


Mr. Morand is more concerned that there is personal contact 
maintained by the investigators and that the work is done within 
the office, because I can tell you that did lead to problems with 
people coming in expecting Mr. Maloney and wanting him to 
investigate the complaint personally. 


Mr. Philip: Do you have any statistics or figures or 
studies on the ethnic background of the people who are coming to 
you? Is there a larger percentage of new Canadians coming to you 
now than before, or what is your influence in the sense of gaining 
confidence of some of the people who have recently arrived in 
Canada? 


Mr. Bottin: The answer to that question directly is no. 
The one statistic we did keep for a little while, but is not 
really available over a continuing period of time, was language 
facility, because we thought that was important as it related to 
the operations of the office, but we don't derive that necessarily 
from anything that we are collecting statistically. 


Mr. Goodman: We simply don't ask the question. We feel 
that it might be offensive to some, and you can't tell by the name 
of the complainant. 


Mr. Shymko: I would like to go back to perhaps a sort obu 
philosophical approach to that first point on the statistical 
synopsis. 


My understanding of the purpose of the establishment of the 
Ombudsman's office was to monitor the administrative performance 
of the services of this government. If there is an improvement of 
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that administrative service of the government, obviously you will 
have a decrease in complaints. Could we not jump to the conclusion 
that you have done a damned good job in the past five or six 
years, that there has been an improvement in the government 
services, the administration of these services and, therefore, a 
decrease in some of these complaints, rather than to attribute it 
to the personality of the Ombudsman, that perhaps someone was more 
popular or someone less popular, or economic factors? 


Could this be another factor or element that we could 
rationally use as an explanation? 


Mr. Goodman: Certainly we would be pleased to accept 
that conclusion, but in fact--I am not being facetious--it is the 
case, for instance, where the Ombudsman makes general 
recommendations, as he has in the past, that a practice be formed 
Or a law be changed, then there will be that much of a decrease in 
new complaints. 


Just for example: Two of the complaints that resulted in 
amendments to the Vital Statistics Act were directly attributable 
to this office. One was that transsexuals who have sex change — 
Operations can now receive birth certificates in their new sex 
designation with appropriate medical proof. So, needless to Say, 
transsexuals who have the same problem in the future would not 
havercovcomer toOmours ObLace. 


Second, persons who wish to register their children in a 
jOint birthname of themselves and their husbands can do so with 
either name coming first. Before, it was the husband's name that 
had to/go thizgsc. 


Mr. Bell: It reminds me of Bob Elgie's comments on that. 
He was waiting for the day when Mr. Hyphenated married Mrs. 
Hyphenated. 


Mr. Goodman: That is right. You get quadruple 
hyphenateds, or whatever. Seriously, a person with a Similar 
problem in the future would not come to our office. 


Another one is, we had a lot of complaints from women who 
wanted their birthnames on their driver's licences. For a long 
time the Ministry of Transportation and Communications refused to 
do that unless they had a decree nisi, a decree absolute or an 
adoption order. We received a number of complaints. They 
subsequently changed their procedure. Once that was changed, we no 
longer received those types of complaints. 

Mr. Shymko: In other words, we should not be caught with 
the impression that if there is an increase in the volume of 
complaints you are doing a good job, and if there is a decrease 
there 1s something wrong with you. 


Mr. Goodman: No. I do not think you can draw a direct 
parallel. I do not think there is any Ombudsman's office that has 
done “such -al great *jobethat Wt hassputy itseley Gutwotibusiness: 


MrsePhilip: But slewould Sthinkethatethemnumbemros 
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abandoned may give us a good indication of whether you are doing a 
good job. 


Mr. Goodman: That iS not so either, because some of the 
reasons that a complaint is abandoned--well, I will give you one-- 


Mr. Chairman: I waS just wondering; we have a second 
Section to this-- 


Mr. Shymko: I have a few more questions if you do not 
mind. They will be very short. 


Mr. Chairman: I was addressing myself to Mr. Philip. We 
are dealing with abandonment; that is in the second section of Mr. 
Bottin's report. We can get into that-- 


Mr. Philip: I'm sorry. I just thought it was a logical 
supplementary. 


MraASBottUineel hwas going sto™raise way pointfunthéeretosthe 
member's point here. One of the reasons we are supplying the 
select committee with the capsule summaries, which were delivered 
this morning, and from the year previous and so on, is that it 
does allow members to do a little bit of individual research 
specific to program areas, specific to the types of allegations we 
are receiving simply by flipping through the document. 


If you are interested in the Ontario home buyers program or 
something like that, you can see right there the nature of the 
allegations that were brought to us, the result, focusing on 
Organizations and so on. So you have that facility by virtue of 
that document. 


Mr. Shymko: My second question: In the introduction to 
the report Of the Ombudsman, the figures mention that 61 per cent 
of all the complaints since May 1975 dealt with nonjurisdictional 
areas. That is a very high percentage. In other words, I would 
Pnderstand that since" May?1975, xrightwup to’ March’ 19817939 per 
cent of the files involved complaints which were within the 
jurisdiction of the office, since 61 per cent were 
nonjurisdictional. 


You mention in the first page of your statistical synopsis 
that there is an overall decline in these nonjurisdictional 
complaints received. Do you perceive that decline in this fiscal 
year? Or do you perceive that this decline is continuing? 


Mr. Bottin: We perceive it over the last two fiscal 
years. But again I qualify that with the projection for the 
Current year; in other words, reversing that trend. 


Specific to the numbers you have cited, the thing that has 
to be kept in mind is that those percentages arise out of 
file-related matters; and, of course, if we are diverting work to 
the no-followup side of our procedures, then those percentages 
change simply by virtue of that, all other things being equal. So 
it is a little bit dangerous to look at those numbers quite in the 
way you have. I guess that is all I have to say on that point. 
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Mr. Shymko: Because there is obviously a time factor and 
a money factor involved in the expense of dealing with complaints 
that downot» ftallowithin’youregsurisadicti0on, ers elt nOteprelerrcd 
that the figure be reversed, that 61 per cent of your complaints 
should be within the jurisdiction of your office and only 40 per 
cent or so, ideally, should be nonjurisdictional? That is what the 
mandate would be, or the preferred. 


PZ Useat Me 


Mr. Bottin: Keep in mind that those numbers do not 
reflect the extent of the effort and human resources that are 
allocated to the volumes of cases, eSpecially in a situation where 
we are streaming to the no-followup side where it is handled in 
the course of a half-hour or an hour interview with no further 
documentation reguired. We are spending one hour on those, albeit 
a large number of them; then, at the same time, we are spending 
man-years on other cases that are jurisdictional. 


Mr. Goodman: I think you should also know, Mr. Shymko, 
that at the 1980 World Ombudsman Conference in Jerusalem a 
Professor Gerald Caidan delivered a paper wherein he studied a 
number of Ombudsman offices around the world and found that on 
average two thirds of the complaints made to Ombudsmen throughout 
the world are outside of the Ombudsman's jurisdiction despite the 
best efforts ofyOmbudsmenstospubiicize: their gurisdictiron. 


I can tell you that in Canada people used to confuse the CBC 
Ombudsman with our Ombudsman. Of course, the CBC Ombudsman has no . 
statutory restrictions; it is not established by legislation. I 
recall being on a hearing in Whitby where some irate complainant 
said he was unhappy because we put his complaint on our television 
program. I can tell you there were a lot of problems, because 
people knew that the CBC Ombudsman can look at anything--business, 
government, federal government, municipal government--and they 
likewise assumed that we could that. 


Mr. Shymko: Would you say that if there were an 
improvement of the publicity or the educational aspect of 
informing the public exactly what the areas of jurisdiction are 
that there would be a dramatic decrease, hopefully, of that 
nonjurisdictional section of complaints? 


Mr. Bottin: Mr. Chairman, in answer to the member's 
concerns, I think the second paragraph on the second page of our 
report in the introduction speaks to the level of service we 
provide where we are offering the complainants essentially a 
referral. We have claimed historically that we are assisting 98 to 
99 per cent of those people. Is it better that they avoid our 
office and not get a specific referral? Or is it better that they 
come to our office and get a specific referral and maybe save 
themselves a lot of time? Of course, we are perhaps dealing with 
the federal government. 


Mr. Shymko: That is a very important question to raise 
here. 


Mr. Bottin: Certainly the service we are providing, and 
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we have stated repeatedly that we will continue to provide it, is 
to give that person a very specific referral so that he is not 
spending hours and hours being bounced around from one telephone 
number to another. 


Mr. Shymko: But would that not be the function of such 
services as the citizens' inquiry bureau and other areas that 
provide the information? Is not your mandate basically not to 
inform people where they should turn to but to solve and resolve 
problems in cases that fall within your jurisdiction? 


Mr. Goodman: Your concern is very well taken. It has 
been a continuing concern of both our office and the committee 
from the inception of the committee's hearings. We are doing our 
best to substantially reduce the number of nonjurisdictional 
complaints. That is why we have a film and a brochure, speaking 
engagements and hearings. We are just doing our best to let the 
public know the limits of the Ombudsman's jurisdiction. 


On the other hand, there will always be those persons, even 
though they know the limits of our jurisdiction, who are going to 
come to our office. 


Mr. Shymko: Obviously there is no doubt that you should 
be complimented on the caseload of past work that has been 
reduced. I think it is a very impressive figure. 


On the other hand, I look again at the first page and the 
number of resolved complaints. It is my understanding that the 545 
resolved complaints are jurisdictional complaints; is that right? 


Mr. Goodman: I am sorry; where are you referring? 


Mr. Shymko: It is figure six on the first page of your 
Statistical synopsis, the 541 resolved complaints are 
jurisdictional complaints. 


Mr. Bottin: The preponderance of them are, a large 
percentage of those being coincidental with (inaudible) 


Mr. Shymko: But we are talking about the 2,151 
complaints that were resolved. They are jum sauc Hionalyirdecethey 
not? 


Mr. Bottin: The preponderance of the resolved complaints 
are jurisdictional, not every last one of them. We always 
historically have had a handful of nonjurisdictional complaints 
that, when you examine the substance of them, we were able to 
resolve. 


Mr. Shymko: But these are jurisdictional. 
Mr. Bottin: The preponderance of them are, yes. 
Mr. Shymko: In other words, basically, if you look at 
the total of 3,602 jurisdictional complaints, the 2,151 which were 


resolved leaves you with 1,451 unresolved jurisdictional 
complaints. 
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Mr. Bottin: Set against the reasons for them not being 
resolvablesas#sets OUtg Ons pagess Ure mw OLeCOUrSey; = dd au ned CenSmnoOL 
only specific to jurisdictional matters. As you can see, one of 
the reasons is the matter being outside our jurisdiction. In 
Situations where the Ombudsman made a decision pursuant to section 
18, which are listed there as "refused to investigate or further 
investigate," we don't consider those resolved as such. 


Mire Shymk0cy BUE GS ee corrects topsaya thats l,.45. 
unresolved complaints, when you subtract the figure of 2,151 from 
3,602, are basically jurisdictional complaints? 


Mr. Philip: Excuse me. Where are you? 


Mr. Shymko: I am on the first page of the synopsis, and 
I am subtracting figure six from figure four. 


Mrs BotUbineg: Note medons ity thanksyoumcanmdomthat. ethe 
number of complaints that were resolved total-- 


Mri pohymk oO: @ForarLOS80=dde they. totalled. 27:15 l-,thateis 
what it Says. 


MrewBottin:eitnatuas.comrecty 

Mr. Shymko: And the number of jurisdictional complaints-- 
Mrem Bottins otal leds 37.602: 

Mr. Shymko: So if you subtract-- 

Mr. Bottin: Not in absolute terms but, by and large, yes. 


Mr. Shymko: In other words, we have approximately 1,400 
unresolved complaints left from the fiscal year of 1980-81? 


Mr. Bottin: No, Mr. Chairman. These statistics only 
pertain to closed complaints; so they were not resolvable at the 
time of closing. If you examine the reasons on page four, you can 
appreciate that a large number of them are out of our control. 


Mr. Chairman:s Mrs Botting dawouldplike to winterrupt sor. 
Shymko made reference to three and four for additional 
explanations. We haven't dealt with pages three and four, your 
second section. I would like to get into that now, and perhaps we 
can get the answers to your guestions. 


Mr. Shymko: Fine. I don't seem to understand table five, 
which was distributed today, in the area of legal services. For 
example, in 1978-79, compared to 1979-80, you had a decrease in 
the number of cases dealt with by legal services. On the other 
hand, you had an increase in the duration days. 


Mr. Chairman: Mr. Shymko, I am going to interrupt. We 
are going to be dealing with sheet F at a later point. I would 
like to get, through A this morning if we could. 


he) 


MiweouymhOeeAlL le rignt. i =wilitmakewasnote Of that, eMr. 
Chairman. 


Mremcnaltman- rine. i= will ask the*counse lr to weadZoLe 
on the second section, page three. 


Mr. Bell: Mr. Bottin, I would like to telescope the rest 
of this, pages three and four. We all have an understanding of the 
categories on page three-- 


Mryesocern: *Mr. Bell, I have left with the clerk 
documents to be circulated. One of the documents is a fairly 
lengthy outline of the definitions which apply to all the 
terminology that is shown here. 


Mr. Bell: I was just going to mention that, and I think 
we can make reference to that, as is required, afterwards. 


What is really important to me and members of the 
committee--because this deals with your closed-out items, the 
committee is interested in examining with you the duration taken 
to close out those items. Item 10 at page two gives you the 
comparative general averages of durations; fiscal 1980 is 153 days 
end Liscal 1981 is 207. 


That brings us to page number three, and under the complaint 
disposition summary--I think that is where we closed off yesterday 
when we were speaking about durations, by these categories. If 
members of the committee will place beside page three this 
document F, the three-page extract from the Ombudsman's internal 
document, what it does is break down the matters disposed of by 
the office within the period of time whether or not files were 
closed or files were involved. 


ees s0Vasms 


Mr. Bottin: No. These statistics only pertain to files 
closed. When you start to talk about jurisdiction, you really have 
to talk about allegations and complaints. Accordingly, you will 
see that the average duration to closing specific to 
jurisdictional considerations is expressed as flowing out of 
complaint volume numbers; in other words, 36 out to 296 days. 


Mr. Bell: That is a good point. Where you are under the 
category jurisdiction complaints, if you go to document F you can 
see that for fiscal 1979-80 the duration was 255 days. That is 
found at the bottom in the middle column. 


If you want to make it complete, if you look at the bottom 
column of the page, the left column shows you 1978-79, which is 
the year previous to the other statistics, you will see the 
duration of 173 days, in 1979-80 it is 255 and 1980-81 it is 296, 
meaning that of the jurisdictional files closed within the last 
period, the average duration was 296 days. 


If you just cast your eye up each of the columns you Wwelel 
see that this document breaks the office down by departments. For 
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example, for 1980-81 under general investigations, they closed 493 
files, with an average duration of 501 days. 


MresBOttiniaThat@woubdibe  urisdictionalycomplaints, iMre 
Bell, not files. Files appear as the last item on the last page of 
table five. 


Mr..Bell:(1llam sorry. leamseqlad you Drougnt thateupe 


Mr. Bottin: General investigations--568 files at 495 
days. 


Mr. Bell: What is the difference between complaints and 
files? 


MraeBottuns £ZAgadn air. ghee mami emisrautilestotaer a hL 
contains a closing report which can have more than one allegation 
and certainly more than one jurisdictional allegation. From there 
it flows that when you talk about jurisdiction you have to count 
it on the basis of an allegation-by-allegation consideration. For 
that reason the duration calculation on a file basis is slightly 
different from an allegation basis. 


Mr. Bell: I am sorry. I took the last page table to be 
all complaints, all files, jurisdictional or nonjurisdictional. 


Mr. Bottin: Yes, all complaints closed. Now you chose 
the directorate, of course, where they are very close, because 
that directorate in that year, by and large, handled only 
jurisdictional matters. 


MrauBell:gNo,eno. min tooksy themlast tab) emtosmeanmaid. 
files, all complaints, junisdictional andgnonjunuisarccvonal. 


Mr. Bottin: Well, of course, it is segmented by 
jurisdiction, Mr. Bell; each figure you have guoted would be 
Specific to the jurisdiction as we determined it in relation to 
that allegation, and the whole document is segmented that way. But 
therepissa,figurei relating) tomallscomplaints closed, and, thatjas 
on the third page. That brings it together. It aggregates it. 


Mr. Bell: I know. You and I are ships passing in the 
nights andelethinkaat as myetaulte Goupackwcromthcmrr rst staple. 
jurisdictional complaints closed; it is not a pure statistic for 
files) butpitsasmthesonly «statistic  inwthisetablesthatedestsmwith 
jurisdictional matters alone. Am I right? 


Mr. Bottan: Yes? andiof course, s1 tunes! tomrevaccmto 
complaints, because complaints equal allegations. 


Mr. Bells» Whether or inot) it is) files, the average 
duration shown for general investigation to dispose of a complaint 
is 501 days. That may not correspond to the number of days the 
file was open. I understand that. 


Mr. Bottin: By virtue of the office procedure, 
certainly. The director in that area has always stressed that 
point to me when preparing these kinds of reports internally for 
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the office, namely, these files have been in the legal directorate 


for a period of time having 19.1 letters prepared on them and that 
Bort Of.thing. 


Mr. Goodman: Apart from that, if the person has multiple 
complaints, some may be resolved during the course of the 
investigation and some the Ombudsman might be compelled to issue a 
report on; so the complaints would be closed at different times. 


Mr. Bell: I know, but no complaint would survive the 
Prosing OL a filer 


Mr. Goodmans: No. 


Mr. Bell: So I think we can state 501 is a reasonable 
estimate. 


Mr. Bottin: There iS very little distortion, Mr. Bell, 
SeCauSGuiayOuMmLook ateall complaints forMthatidirectorate7: iteis 
494. 


Mr. Bell: Yes, but all complaints include 
nonjurisdictional. 


Mresbottinencbutein,.that directorate, Mr. Bell, there are 
so few of them that there is very little distortion and that is 
why the numbers are so close, 494 to 501. 


Mr. Bell: We are only arguing about seven days. I don't 
think it is makes any difference. I just want the members to get 
an idea of what these tables are saying. 


Mr. Goodman: The members will recall that the 
nonjurisdictional complaints would have been sifted out at legal, 
and only those that were jurisdictional generally would go into-- 


Mr. Bottin: --general investigations. Yes, that is right. 


Mr. Philip: Part of the explanation for the steady 
increase in the number of days is the whole business of getting 
rid of these chestnuts or whatever you call them. Now that is 
over, can we expect a decrease in that in the coming year? 


Mr. Bottin: I would not reach that conclusion for this 
reason, and again I have not studied it globally and I certainly 
have not on a case-by-case basis, but you can appreciate that Lag 
we have succeeded in closing matters that are fairly complex that 
were around for a long time and perhaps a number of them for more 
than a year--because that is the way we ran our computer program 
for Mr. Morand--there may yet be, and certainly with North 
Pickering I would argue there is, lots of cases around that may 
even be more complex and have been around for a long time for that 
reason. In the years when they come down, albeit not out of a bad 
backlog situation like we had before, they are going to upwardly 
affect that average. 


Mr. Philip: So you are going to have Pickering. Re-Mor 
may drag on for a long time. 


a2 
Mr. Goodman: Hopefully it won't. 


Mr. Philip: There may be others like that. But surely, 
if you have had this major push to get rid of these lingering 
complaints and if you have justified your increase in the time 
taken as a result of that, as a general rule we should expect a 
decrease. If there is not a decrease, then there is something 
wrong in your operation. 


Mr. Bottin: All other things being equal, I would tend 
to say yes. But what if we introduce the no-followup procedure in 
another area? 


Mr. Bell: No, I can answer that, which is why these 
three pages are so important. Because we are able then to "purify" 
these statistics. 

Linda Bohnen has told us that general investigations 
Substantially deal with jurisdictional matters. There is no doubt 
yourhave Jurasdictionsandethemiulles force, siteyouswile ean 
facilities of the office are behind each of those files. That is 
501° days. If we look»sat) this fiscal, 1981-82 and that goes; upato 
580 days for example, we will be asking Linda, "What happened, 
Linda?" 


On the other hand, if it goes down to 400 days, then we 
would be saying: "You guys were really doing a heck of a job this 
year." 


Ms. Bohnen: Mr. Bell, if I can make a couple of comments 
that might respond to what Mr. Philip has been saying: All things 
are never going to be equal and, looking into the year ahead, I 
can tell you that there are some factors which may well make the 
statistic worse or certainly not better. 


There were continual jurisdictional wranglings going on 
between our office and the ministry concerning a tribunal which 
only very recently was resolved. Those complaints, which were in 
the office for possibly in excess of a year just waiting to see if 
we could investigate them, have just now come for investigation. 
If those investigations are completed within the year, as I would 
expect they would be, the number of days is going to be well in 
excess of a year. 


In the case of the health disciplines board, when we finally 
could complete the key investigation which led to the application 
for a declaration over jurisdiction, there were a number of 
discussions between ourselves and the board as to the disposition 
of the case the merits of which apply to a whole host of other 
cases which could not be finalized until that case was disposed of. 


As well, there are Pickering casesin the office, «quite 
apart from the ones which are the subject of Keith Hoilett's 
hearings and report--cases which have just been in a filing 
cabinet untouched. If all the cases in that group are disposed of, 
we may well have to begin to investigate all these other Pickering 
cases. Hopefully, we could do it within the year, but that 
statistic as well will boost our numbers. 


33 


Mr. Philip: Would it not be of assistance then to this 
committee at some point in time next year where, if you do have 
these extreme exceptions, you would isolate those figures and you 
would give us in those years figures that would be comparable to 
the average type of caseload that you have had previously? 


me=40 Sa.m. 


Mr. Goodman: That iS a point well taken, Mr. Philip, and 
we Will certainly act’ on 1t. 


Mr. Bell: Put notes on your financial statement. 


Mr. Bottin: It also parallels, Mr. Chairman, what we 
have done by way of our average duration explanation in the 
context of no-followups where that is distorting it. We said had 
they been files, those straightforward matters, we would have had 
melower total average duration ito closing. That 1s the point swe 
make on page three. That kind of isolation is possible, and we 
will endeavour to do it. 


Mr. Philip: All that I am saying, and I say this with 
the greatest of respect, is that if that figure continues to go 
up, next year if I am on the committee, I hope you have some 
pretty good explanations. 


Mr. Bottin: Mr. Morand made a point as well that again 
will apply. If we are in year seven, of course, we can have a 
seven-year-old case. 


Mou.ebellzaMayelajustemake aepointethat;, =to tthe extenc 
that there are good and sufficient reasons for workloads or 
durations not decreasing, they lie within this column, 
jurisdictional complaints closed. Certainly all members have had 
the experience in investigating or preparing something for a 
result with their constituents, and anybody in the legal 
profession knows this as well, and there are abi SOLrcssOLMcniIngs 
that can delay your process. 


I would say, though, when we turn the page and we take a 
look at those matters that are not within the jurisdiction of the 
Ombudsman or should require minimal work, that is where a scrutiny 
by the committee next time as to trends may be appropriate. 


Mr. Bottin: Keep in mind there, Mr. Bell, that that is 
an area where more than others would tend to be impacted by the 
no-followup procedure. 


Mr. Bell: Well-- 


Mr. Bottin: Of course, I mean we are taking them out of 
the calculation, the easy ones in that category as well. 


Mr. Bell: you are not taking nonjurisdictional out. 


Mr. Bottin: Yes, we are, Mr. Bell. To the extent that 
the no-followup procedure in CAPS would be Speciticeco thatvarea, 
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they would have been files the year before and they are no longer 
Eviles. 


MremibeliszcAlLIaraohee 


Mr. Bottin: So it evens up the impact across the 
Jurisdictional spectrum. 


Mr. Bells wAllenight eMresBottin, mevenrsayi ngs: bat one 
would wish to hear from Ms. Bohnen now, and certainly next year, 
why a matter that is nonjurisdictional would take on average 447 
days to be disposed of. There may be lots of explanations for 
that. The nonjurisdictional decision, or the circumstance which 
gives rise to the nonjurisdictional conclusion, may have occurred 
on day 446. But I think Mr. Philip's point is well taken when you 
apply it to those statistics. 


MreeBottinznOfe course ~onesoLruthesstaticticsetnatwwe 
have at our fingertips in the office is the reason for a complaint 
being found to be nonjurisdictional. It would be well within our 
capabilities to run a listing of those cases with a listing as 
much as you have asked for that other information, stringing out 
the reasons not resolved against organizational determination. We 
Can do it specific to those 73 complaints and take a look at it 
and see what is really there as opposed to what the numbers 
Suggest might be there. 


Mr. Philip: Would it also be useful to supply to 
organizations that tend to refer people to you, a list of those? 
That that might cut down on the number of nonjurisdictional cases 
that are referred. 


Mr. Goodman: I'm sorry. Could you repeat that, Mr. 
Philip? wi couldnt quitesundersrande1t. 


Mr. Philip: The reasons for deciding that a matter is 
nonjurisdictional and therefore closed, if that were provided to 
community information centres and other bodies like that, perhaps 
redone in layman's language, would that not add to the educational 
Kind of package? 


You said earlier--one of you said, anyway--that the number 
of nonjurisdictional cases that are coming to you seems to be 
decreasing as a result of your film and various other kinds of 
things as you run your educational programs throughout the 
province. Surely part of that educational program should be 
advising some of the groups that are funnelling people to you, the 
reasons why some matters may be considered nonjurisdictional where 
there is a shady area and any decisions that have been made in 
that regard. 


Mr. Goodman: The difficulty with that, Mr. Philip, is 
that by and large these matters that are determined to be 
nonjurisdictional in investigation are very Specific. 


For example, we are investigating the Georgetown-Bradley 
transmission corridor. We sent a 19-1 letter; the investigation 
was commenced and during the course of the investigation it was 
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suggested to the Ombudsman that there was a cabinet minute 
determining the route of the transmission corridor. 


That is a good example of a case where down the line it was 
determined that we had no authority because it was a cabinet 
decision. Of course, there was no way of us knowing that before, 
because they did not present it in response to the 19-1 letter, it 
was not generally known in the community, and it long predated our 
investigation. 


Mr. Philip: But there must be certain patterns that 
repeat themselves. 


Mreebotcum: “bne only ones: thatwltcan’thinks offfaremones 
where perhaps we might have thought that the governmental 
Organization was within our jurisdiction before and then suddenly 
they took issue with our jurisdiction and we took a second look at 
it. But that is extremely unusual; I do not know whether I can 
think of an example. 


Ms. Bohnen: No. But I can give you another couple of 
examples of cases in which we discovered that we did not have 
jurisdiction after the case had been in investigations, if that 
helps you. I think you appreciate already that, for the case to 
come to general investigations, it has already been subjected to a 
screening process by legal services; so all the easy ones are 
maugiiracy thatestage. 


Another example to the one Brian gave which relates to 
another matter coming before this committee later on has to do 
with the Ministry of Health and the Ontario health insurance plan. 
The situation as far as OHIP appeals go is still not all that 
clear. It is quite regularly the case that in the course of 
investigating an OHIP complaint the ministry agrees that the 
person has an internal appeal which renders the case 
nonjurisdictional; so we stop at that point. 


It is generally cases of that type or occasionally some 
terribly obscure right to an appeal or review on the merits buried 
in some statute which nobody either in our office or at the 
ministry have discovered before and we then have to send the 
person away. 


Mr. Goodman: In other words, the complaint is, for 
instance, that the person has refused benefits under OHIP and the 
ministry takes the position it is not an insured service and 
therefore there is no appeal. So we have jurisdiction. We start 
our investigation. During the course of the investigation they 
say, "We have decided we are going to give them the Riga of 
appeal under the act." So then it is nonjurisdictional, because 
they have a right of appeal under an act when that was the very 
basis of the complaint. There are a lot of cases like that. That 
is a matter that the committee, I think, will be considering later 
in some detail. 


Mr. Bell: Ms. Bohnen, do you say that, dealing now with 
table five, nonjurisdictional closings, the 73 files that your 
office closed during that year with an average duration of 447 
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days all are included in the category where you find subsequent to 
the commencement of the investigation that there is either a right 
of appeal, or there is a cabinet document, or something comes to 
light which makes it apparent to you that it is either premature 
Or, in anyxevent, out Of giunisdiction? 


MS. Bohnen: Yes. 


Mr. Bell: I would expect you had a conversation with Mr. 
Morand around the end of the year as to why there were 447 days on 
average. Were you able to assess why it would take that long, in 
general “terms; for that information toecome tomi1gqnmius 


Ms. Bohnen: I did not discuss that specifically, no. But 
for the reasons we have given, it of necessity takes that long 
because it is only well into the investigation, for example, that 
you are informed of the cabinet minute, or it is only well into 
your investigation and discussions with Ministry of Health 
officials that they decide they would like this guy to have an 
appeal after all. 


Mreerbelis fO0kaye 


Mr. Bottin: Mr. Bell, in. Mr. Morand's review of the 
information which I provided him, it was my feeling that he was 
not concerned in situations of the type that are referenced by the 
73--in other words, he is concerned about the total delay but he 
recognizes the reasons. 


The objective at the beginning of the year was to get at the 
other ones, where the reasons were not aS apparent. You are 
looking at 73 complaints, and we are talking about hundreds and 
hundreds on the other side of the fence that were tackled and 
successfully handled. 


Mr. Bell sPAlIOrTrilontmokay. 
Dis 5 Os arr. 


Mr. Goodman: You will note the majority of the 
nonjurisdictional complaints closed are in legal, which handles 
all of ‘them*but* correctional” and ™psychiatriceservices ..vounwilel 
notice that it went up three days in legal and three days in CAPS; 
so thats not’ substantial: 


Mr. Bell: That begs the question that the base you are 
working from 1s acceptable in the first place. 


Mr. Bottin: Mr. Bell, again, the no-followup procedure 
in those two areas causes those figures to be at the level they 
are at. The more difficult nonjurisdictional complaints are 
handled, of course, by way of a file and, in turn, are reflected 
in these statistics. The no-followups aren't there any more. 


I explained the other day the one situation where we thought 
it out and decided that, for the time being at least, we were not 
going to pursue the no-followup procedure. That is where the 
complainant writes us; it is in the legal directory. We have 


uh) 


decided we don't think we can deal with them effectively by trying 
to phone them at work. If we could institute that and make it 
workable, we would be able to eat into those gross numbers and get 
it down; in other words, divert a lot of the figures from there 
into the no-followup stream and have even a higher figure to show 
you--and you would wonder about that as well. It would get higher 
and higher and higher every time we did that. 


Mr. Bell: Meaning that aS we get into a pure statistic 
of the core work that your office does-- 


Mr. Bottin: In other words, where we have to work with 
the file because we have to write the complainant back repeatedly 
perhaps or pursue things further, irrespective of the jurisdiction. 


Mr. Bell: --as that statistic becomes more pure within 
the definition we have just used, you are going to be showing 
longer durations. 


Mr. Bottin: The tendency has to be that way by 
definition and flowing out of the procedures. That is why we are 
so cautious in commenting on the possible conclusion or the 
conclusion that the member was trying to arrive at. 


Mra robe oMr. eBOttin,, chat sineitself As ‘asr easonhwhy, 
when these figures are next presented in a report to the 
committee, notes on the report will save a lot of time here, 
because these guestions will not be raised in the way they are now 
being raised. 


I hope everybody understands the spirit in which they are 
raised, and knowing how thoroughly you are always prepared I am 
sure you had anticipated all of this and you have explanations for 
it. That, more than anything else perhaps, brings home the effect 
of that no-followup procedure, your legal services one. 


Mr. Bottin: Perhaps, Mr. Bell, at this point, as we 
discussed earlier--this was yesterday--we can talk about the new 
systems in the office in the context of their impact on the 
duration problem, because one of the sort of underlying 
imperatives for the new system, or in general, is to make the 
office more efficient wherever possible. 


Mr. Bell: Can I just finish information requests and 
complaints closed before we do that? That is the second column of 
figures, members of the committee, on page two of this document. 
These are information requests involving complaints closed wherein 
files were opened. Is that correct? 


Mr. Bottin: Are you speaking to nine? 
Mr. Bell: No, I am still on table five, page two, second 
set of figures: information requests, complaints closed. These are 


ones wherein files were opened? 


Mr. Bottin: Yes. 


Mr. Bell: And do we take it that with the new procedures 
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this will have an effect of decreasing these numbers in future 
years? 


Mr. Bottin: Yes, as the synopsis reflects. 


Mrn BelleyAsyagmattersoteract, slhtemMayepDuUCELo SecolLomn 
out of existence. 


Mr. Bottin: Not quite. Again, Mr. Bell, because under 
Our present arrangements in the legal directorate, if a person 
writes in with what amounts to an information request and we can't 
get them because we decide we do not want to phone them at work, 
then we are going to be writing them back and it will be an 
information request. But the impact is there. If you look at page 
three, keeping in mind again further expansion to the no-followup 
procedure, the drop is from 608 to 460. 


Mr. Goodman: Are you referring to page three-- 
Mretibotcinss Ofathessyvnopsis. 
Mr eiBelie tight. 


Mr. Bottin: So you can see that trend that you brought 
Out. (BUt .tonsaysi™ was) goingutongqo; tonzero,s wt ninketeal ive does ef 
get to the other point Z was making. 


Mr. Bell: In any event, this is the category of work 
that your office does that involves the least involvement, I 
venture to Say; it is an information request. 


You are still showing a general average duration of 89 days. 
We have heard one reason for it; sometimes somebody will call and 
you open a file and you are unable, for whatever reason, to 
communicate with that person on a follow up and that extends your 
duration. What percentage of this 460 does that-- 


Mr. Bottin: Again, I am not the person to speak to it as 
it would relate to individual cases. That really is the 
substantive side of it. The best examples I think would come 
through Mr. Zacks and his research staff. All*I can say is, the 
easy matters have been handled in the course of that interview and 
flow to the no-followup statistics which, of course, are in the 
thousands. So these other matters, looking at the legal 
directorate: 124-- . 


Mr. Bell: Special services as well; we have got 
correctional and psychiatric services. For all of the reasons, 
CAPS 1S unique and ought to be dealt with uniquely because of its 
clientele. But the other two, representing 152 and 124 
respectively, wthati isi.over jo0sper: cent: Of thiestotalemvousnavera 
duration of 71 days for special services and 50 for legal services. 


Mr. Bottin: One point [i will ‘raicemim interpretingmtene 
numbers especially as it relates to next year: You would expect to 
see far fewer in special services, because that end of things is 
now being handled by the legal directorate. 
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MrewboOLCiIn-e* Your Will recall*™ the™ other, day 1" spoke¥*or’ the 
general investigations, that they are isolated now on 
Jurisdictional matters. 


Mr. Goodman: I should perhaps make the point that it is 
unfortunate that we cannot compare year-to-year statistics because 
of these changes we have instituted, but recognize that the whole 
purpose of the Ombudsman introducing such matters as no-followup 
complaints is to improve the efficiency of the office. I know that 
it makes it difficult to compare statistics, but I assure you that 
it is not done for that reason. It is done to improve the 
effectiveness of the office, both from a time and a cost point of 
view. 


Mr. Bottin: I might add to Mr. Goodman's point that the 
guestions we are hearing today are the questions that are being 
raised internally in the office from time to time. 


Mr. Bell: I do not have any further questions on 
Puracion. i want to get@into two more items briefly: The’ mattervon 
page four, the statistics referable to those cases that were not 
resolved; and, lastly, the additional information we asked from 
Mr. Bottin and Mr. Mills, workload and aggregate employees. 


Mr. Bottin, you mentioned that you thought some explanation 
of your present procedures might assist the committee in 
understanding the efforts your office has undertaken to become 
more efficient in terms of duration and file processing. 


Mr. Bottin: Given your first remarks, it would be better 
now to finish consideration as to matters not resolved. I can 
speak to what will be coming available to the committee in the 
form of documents that are now being worked on, but are not yet 
here. From there I would like to talk about the new systems, not 
current systems. 


Mr. Bell: Dealing with these not-resolved issues found 
on page four, we know now that your in-progress files decreased by 
1,080 and that the number of files closed increased by 428, when 
we further discussed the guestion of the decrease in file closings 
enamchiatewhichn 1t 1s related™to. 


Perhaps a followup on a matter raised by one of the members 
of the committee yesterday as to possible explanations in addition 
to those already given for the decrease: I am wondering, Mr. 
Bottin and others right up front, of the additional numbers, both 
in the aggregate and broken down by categories, of the number of 
cases wherein the complainants, for whatever reason, decided they 
no longer wished the services of your office, those numbers might 
in some way be part of the explanation why your decrease 1n 
workload, files in progress and files open, is occurring. 


-2.noon 


Mr. Goodman: That may offer some explanation. One of the 
reasons for the dramatic increase in abandoned complaints is the 
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introduction of the administrative fairness procedure. You will 
recall that either a telephone call or, in most instances, a 
letter is sent,to.the complainant at, the conclusion of, the 
investigation to that point before the Ombudsman's report, setting 
forth the board or ministry S position and asking» for the 
complainant's representations. 


It 1s often the case that we never receive a response to 
that, even despite repeated letters to the complainant. He just 
chooses not to pursue it, because--well, who knows why? Either he 
has no answer or he feels it is not worth pursuing. I don't know, 
but that is one example. That accounts for a large increase. 


Mr.«Bellb: Of -which. number? 
Mr. Goodman: From the 415 to the 734 on page four. 


Mr. Bell: You must have some internal process whereby, 
at some point, you deem the file to be abandoned. 


Mr. GOOGMan se hat slo out. 
Mr. Bell: What period of time is that? 


Mr. Goodman: That varies from file to file. For 
instance, a complainant may write and say he is on vacation, or we 
may find subsequently that a complainant is on vacation. There is 
no special time within which-- 


Mr = bell: Letts. pute it gingasgenerailecategory .. Now. vou 
inform the complainant of the position taken by the governmental 
Organization in respect to his complaint. 


Mr. Goodman: Yes, in the event that the complaint 
proceeds. 


Mr. Bell: In the event that it proceeds to 
investigation; you inform him of the substance of that and you ask 
for-- 


Mr. Goodman: Comments. 


Mr. Bell: --comments or whatever. Those files wherein 
you receive no communication from the complainant after a period 
of time you deem abandoned. 


Ms. Bohnen: It happens at two stages, and that is why 
the number of abandoned complaints has gone up. 


When we receive the reply to the 19-1 letter, that is the 
first time at which the ministry's position is explained to him. 
If the complainant does not respond to the letter, then most 
likely within, say, approximately two weeks another letter will go 
out to him saying: "We haven't heard from you. If we don't hear 
from you within another three weeks, we will assume you are not 
interestedWwin pursuing@it ausAtmenatepolnusyOUBanG talking about 
perhaps five weeks. If he is interested in pursuing it, obviously 
the investigation proceeds. 
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At the end of the fact-gathering portion of the 
investigation, all the material is put to him or her. They are 
asked if they have anything they want to say in response to refute 
it. At that stage again, some people do not bother to reply. We 
will wait perhaps two weeks. If we do not get a response, then we 
will write to them again saying, "If we don't hear from you in 
three weeks, we will assume you are not interested." 


In general, you are usually talking overall about a period 
of about five weeks before we deem it to be abandoned. 


Mr. Goodman: That is not to say that cannot be reversed 
if the complainant comes back to us and says: "I am Sorry; I was 
MitmOLmcneTcountry.. 18 just got yoursletters£ Thatwhappens-and we 
reopen. 


Mr. Bottin: Mr. Macerollo has made a point to me also 
that, in his situation, a number of times you will find the letter 
is simply returned with no current address. 


Mr. Bell: But that is not going to help us with an 
analysis Of why the numbers have gone up, because that would apply 
to every year. 


ME. ebOEtIn«e myves;, that’s neutral in that®respect. 


Mr. Bell: Was there any analysis or any assessment made 
as to why the numbers of withdrawn have jumped 109? 


MreeBOttin: .No~ 


Mr. Goodman: I am not aware of any analysis that was 
done. i 


Mr. Bottin: Keep in mind, I say that, Mr. Bell, because 
remember it is the complainant who has told us he does not want us 
to further pursue it in order for it to be a withdrawn complaint. 
We have no control over that. 


Mr. Goodman: I can offer some reasons for that being a 
fluctuating figure from year to year. Included in withdrawn 
complaints are complaints that are withdrawn because they have 
been resolved through other means by the complainant. So he writes 
us and says: "I have retained a lawyer. He has succeeded in 
negotiating a settlement; so I am withdrawing my complaint." 


As you know, very often the Ombudsman will be only one of 
Many organizations the complainant approaches. He may go to his 
union. He may go to another organization to which he belongs. He 
may speak to his MPP or his MP. He may consult a lawyer. During 
the course of the investigation, he may tell us he has succeeded 
in resolving the matter and he is withdrawing. 


Mr. Bell: You have already told us about the "refuse to 
investigate or further investigate" and reasons why that number 
may have increased. And "recommendation denied": If you take that 
135 of the Workmen's Compensation Board, you've got a decrease 
instead of an increase. 
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Mr. Goodman: That's right. You can look at it that way. 
Yes. 


Mo.wBell:pPleasegtorgivesthic7ebUCmiEGueScScEM slic 
working with numbers. If I add the difference between the years, 
the figures shown under "abandoned," "withdrawn," "refuse to 
investigate" and "recommendation denied," I come to 646. 


Mr. Goodman: You are adding 734--no, you couldn't-- 


Mr. Bell: No. I am Subtracting one from the other and 
adding the differences. 


Mr. Bottin: Gosh. They're each an independent category-- 


Mr. Bell: I appreciate that. The fact that there were 
645 jurisdictional additional complaints closed this year is no 
(inaudible) -- 


Mr. Bottin: Mr. Bell, sthat.s nota connect conclusion, 
because, Of course, abandonments and withdrawn matters can be 
nonjurisdictional complaints as well, and in fact are in fairly 
high numbers. 


Mr. Bells: They are? 


Mr. Bottin: Sure. Linda, for instance, has spoken to her 
area, which happens to handle jurisdictional complaints. But there 
are a number in the legal directorate, and some before we have 
made a jurisdictional determination, I might add. Nor do 
recommendations denied, of course; those are solely jurisdictional 
complaints. 


Mr. Bell: I. have, no further guestions on “duration” or 
not resolved, " Mre@ Chara rman: 


The next item would be a return to the analysis or 
information respecting your investigative staff by numbers and 
workload by numbers for the fiscal years we have discussed. 


Members of the committee will recall that yesterday 
afternoon a request was made to provide the figures on 
investigators for fiscal year endings as opposed to calendar year. 
endings and to compare those with the in-progress files shown for, 
again, each of the year endings. Mr. Bottin, do you have that 
information available? 


Mr. Bottin: Mr. Bell, I have left a handout with the 
clerk, Mr. White, that is headed "Table Three: In-Progress Files 
by Jurisdictional Category." I'm not sure whether that is in the 
hands of the members at this point. It should come around right 
now, though, in order for us) to discuss this area. 


Mr. Goodman: I'm sorry. Were you referring, Mr. Bell, to 


Statistical information regarding investigators at year-end? Is 
that-- 


Mr. Bottin: There are two matters. There is the material 
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that have I turned over to the clerk, and there is the material 
that Mr. Mills has brought up today. 


Mr. Bell: Right. If we could have all of that material 
placed before the members before we start-- 


Mr. BOttinsiNo,el'm sorry. None of it was distributed 
yesterday. 


Mr. Goodman: The one distributed yesterday, you will 
recall, Mr. Chairman, was calendar years. Mr. Bell asked for 
fiscal years, and that was distributed this morning. 


Mr. Bell: Members of the committee, if you have that in 
front of you, while Mr. White is distributing the second document, 
which will deal with workload by fiscal year and broken down, Mr. 
Mills, can you confirm that the number of investigators shown 
here, permanent and contract, for each of the years represents all 
of the people in the office who were involved in the investigation 
of matters arising out of files, be they nonjurisdictional or 
AUrisdictionalior information requests? 


Mr. Goodman: He's not in a- position to answer that; I am. 
Mr. Bell: Whoever is. 
2 > LOMp it. 


Mr. Goodman: The answer to that is no, because there are 
certain matters that are investigated in legal services: for 
instance, complaints where the sole allegation is that the 
Ministry acted contrary to law or made a mistake of law. There are 
some investigations conducted within legal services. 


Mr. Bell: Should we then supplement this number by those 
people? 


Mr. Goodman: I don't know how meaningful that would be, 
because that number varies from year to year and it varies from 
lawyer to lawyer, articling student to articling student and 
director to assistant director. 


Mr. Bell: If it represents less than five per cent of 
your workload in any one year, I don't think it would be 
meaningful. 


Mr. Bottin: Well, Mr. Bell, it's not five per cent, of 
course, because the research group in our office is handling high 
volumes of nonjurisdictional complaints, and those nesearehersjare 
not identified as investigators on that material. 


What you can do with the handout material I am providing is 
to isolate the jurisdictional complaints, which by and large are 
handled by the investigators, as identified on that document. 


Mr. Goodman: In other words, you can compare the 
specific directorates listed with the number of complaints 
investigated in that directorate. But we have not included legal; 
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my understanding was that it wasn't requested. But it really would 
not provide you with that much assistance. 


Mr. Si Bele Okay.” Mr. iBotcin, itnemaocumentathate tne scenk 
has just handed out, five pages in length--the first page is 
headed "Table Three"--I take it is from the very same document 
that we discussed-- 


Mr. Bottin: By way of closed files. 


Mr. Bell: By way of closed files--table five. This is 
the working tool that Mr. Morand and the office-- 


Mr. Bottin: Except that I have worked back through 
anything that was available to me that would give you the 
information that you asked for the other day; so if I can proceed 
through it page by page-- 


Mr. Bell: No. But it's all from the same-- 
Mr .Y BoOetCINe* NO. reer Ssenotre 
Mree Beidsles Ohevere’ shnote 


Mr. Bottin: The first page happens to be; the second 
page is from an earlier report of the same type; the third page is 
from an even earlier report, somewhat differently formatted; and 
the last two pages are from earlier annual reports. But what you 
will find is continuity of information in terms of in-progress 
files running from May 1975 all the way up to March 31, 1981, with 
some overlap, obviously. 


Mr. Philip: Before we start dealing with these two 
documents, Mr. Chairman, would you have them tabled and labelled? 
I believe it's G and H that we're up to now. 


Mr. Bell: May the document dated September 9, 1981, be G? 
Mr. Chairman: Have all the members noted that? 


Mr. Bell: Can the five-page document, first page headed 
"Table Three," be H? 


Mr. Bottin, the exercise that we are going through is simply 
to examine for each of the fiscal year endings, against the number 
of investigative staff, the number of in-process files which would 
involve that investigative staff. With that preamble, could you 
just assist us to place that number in each of these fiscal year 
columns in document G? 


Mr. -Bottin:*= Again, Mr. Bell,» 1! wouldspreter= not to speak 
to document G, because I wasn't a party to its preparation. 


Mr. Bell: I'm not asking you to comment on its 
preparation. I am just asking you-- 


Mr. sbottinacor Ipts@conternu: 
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Mr. Bell: --to extract from H the number of in-process 


files that require these investigators. Do you see what we are 
getting at? 


Mree5bOcciIn: Yes. Of course, 
Mr. Bell: That's the exercise. 


MroeebOttin:e Certainly the information < provided you 
will not guite do that as we get way back into the history of the 
office while we were setting up new systems and that kind of 
thing. So we will run into problems as we get further back. But, 
anyway, general investigations: Again, the preponderance of staff 
in that area have been called investigators; so if you look at all 
the files that were in progress in March 1979 you will see that 
reflected there. You will notice that there were two dates in 
1979-80-- 


Moe bebiss Where; HOld on. You are at page one? 


Mr. Bottin: Page one: "General investigations, all 
files." So we can cover a number of years-- 


Mr. Van Horne: Mr. Chairman, I am not even sure where 
the hell I am, because there iS mass confusion around here. 


Mr. Bell: Yes. Could you do it chronologically? The 
document we have, G, starts March 3l, 1976. 


Mr. Bottin: Let's work from the present back, because 
that's the order I have to assemble the sheets in. So if we start 
from the right-hand side of the page, then, from March 1981-- 


Mr. Bell: Just before we get that, members of the 
committee, what we are doing is, from the document that is 
labelled H, trying to obtain information for each of the years as 
fo the number of files within that office that required the 
services of the investigative staff and to break them down as they 
are in the document labelled G. 


What I am going to do, and I would suggest that you do it as 
well, is to write these numbers in the right-hand column or the 
right-hand side of G somewhere while Mr. Bottin gives them to us 
for the years in question. Do you follow that, Mr. Bottin? 


Mr. Bottin: Not quite, Mr. Bell, because the numbers I 
am giving you are the numbers on the document. 


Mr. Chairman: I am going to call for a break here. We 
will be back at two o'clock, and perhaps the two of you can get 
this resolved in the break. 


The committee recessed at 12:15 p.m. 
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OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mr. Chairman: Since there is already a precedent in this 
Sort of situation, I think we will get under way and call the 
committee to order. I believe Keith and John have reached some 
kind of a resolution in terms of the statistics and I will turn he 
averacomwvonn. 


MEMeibe lll-eewe wcan fcutaethrough #ethis...0ver® the genoonms hour 
you have summarized on document G the work: load = figures», from 
document H and the clerk has redistributed G to all members of the 
committee with those figures on it. The figures will speak for 
themselves for the years in question. Would you just rghiLiaht 
what they indicate, et cetera? 


Mra coLtin: It sis’ my feeling ‘when you. examine ‘the 
numbers, and again I did not prepare the total employees count but 
overall there certainly was an increase in our in-progress work 
load in certain directorates, dramatic increases in special 
services, especially looking at March 31, 1980, withice/ 48@9in 
special services and on March 31, 1979, thes year ibefore!;, ‘itiqis 
AAoteisoreyouccanmsees there tisiftan pupward tnend andga sot ecourse;, 
through that period there was an upward trend throughout the 
entire office. 


The total employees, as worked out on this table, peaked at 
the same time as our total in-progress figure peaked. In other 
words, the global figure was 2,714 and you see large numbers of 
those in-progress figures in two directorates, namely special 
services and correctional and psychiatric services. Those are the 
two areas we discussed earlier as being the ones that accomplished 
in ta sense, in volume terms at least, the most towards reducing 
their in-progress backlog and to that extent the, oLrice's 
in-progress backlog. 


If you examine general investigations you don't see the same 
thing to the same degree. But on the,othersshand, «chat 71S san area 
that wasn't open to the kinds of solutions, icy OGM Walter eOeCa lL 
them that, that were open in these other areas or to the same 
degree, or there wouldn't have been the same reason to apply the 
Same techniques, let us put it that way. 


Mr. Bell: To make the record complete, the figures that 
you have transposed on item G represent the files closed during 
the periods in question. Is that correct? 


Mre  Bottins? Nopvierthatbeiiseqnot.sicorrect;  s/Mr. Bell. The 
information iS how many files were in progress at Mar Cchaeowse tor 
each of those years. I took it from document H. 
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Mr. Bell: "Okayc@ Thatwrise even ibetters Wit is) an jaccurdce 
Or appropriate comparison of investigative staff to work load in 
progress. 


Mr  SBOGbIn2yes. 


Mr oi) BevbsesAllevinrgnteeewichs them.exception “ot syearcue 7/6 
and 1977, which we will have something to say about in a minute, 
you say these figures demonstrate that aS your in-progress work 
load increased, there is a corresponding increase in the number of 
investigative staff for comparable periods of time. 


Mores -Bottin« “Ate ed #epointyeinie timestyou mwiullitsec) athatwpene 
contract figure’ of 21 is higher than it is--we are vispeakingmon 
March 31, 1980; you will see it peaked at that point. Basically 
the permanent complement of the office is not much different 
through® the: “Last-fourtyears? So thativdid not changesmOur tconcragce 
staff did go up coincidental with the peaking of the in-progress 
Piquresate2? VLe globaiiy. 


In the WCB special project you will see one permanent staff 
member waS assigned there and three contract people. Then there 
would “be other @conthaet, people? insgother ~areasyiohestne sortice, 
perhaps -to"M@carrny some) of ) thejesload==1 ham §notrsSuLes, Cigeatnis 
absolutely--that was distributed from special services. Keep in 
mind that special services now focuses soley on jurisdictional 
matters, whereas earlier on in some of these years they did not. 


We stayed on a permanent staff Side within our complement 
limits and the figures have stayed reasonably stable there. There 
were some additional contract staff hired at the peak. 


Mre Bells" Looking at @the*-trgures: fore piccale. 198 Wie oe ne 
second page, it shows, aS you have pointed out, a dramatic 
decrease ~"in’ the number “of “in-progress? /ifiles=“underls spéciaw 
SErvices, -Lrom’ /487 to 405 


Mr. Bottin: Decrease. 
Mr. Bell SY ' That es what) Siew sara-y decrease. Mr. Morand 


mentioned yesterday that as of the end of June’ -that figurem@haae 
further dropped to 350? Miss Catton is/nodding an the afftirmativer 


Mr. “Bottrn:"“Just™ hang =’on.) 41 have them figure heres asieun 
the ena of June. Special services, 430. 


Mrio- Bells" OKkay?"*Can™ youw*assist) usS™'MsS3" Catton “wheresgMne 
Morand got that 350 figure from yesterday? 


Ms’, Gatton: Thatses4 30 figure includes community and 
social service complaints and that area in our directorate was 
transferred to general investigations around July 1. 


Mr Bell: He was speaking only ale the Workmen's 
Compensation Board? 


MS Cacton te ldatusmiglodt. 


2:20 oie 


Mrn eBelis)) Maya weotakepatrithat, rofe these 485) as eof the end 
of March, approximately 350 would be Workmen's Compensation Board 
cases? 


Ms. eGattonsaSaye50 stonmsv0. 


Mr. Bell: Mr. Morand further stated yesterday that he 
expected that figure, as far as Workmen's Compensation Board is 
concerned, to drop by another 100 down to 250. 


MsteGatton wihatiisycorvect. 


Viger cla ebet ates CMmlthChe CoS er eeIMi ie MbOUL iy SaewoeeCan 
expect, come fiscal year March 1982, to see a further decrease in 
the number of in-progress files under that category. 


Mr. Goodman: Just for the record, he said that he hoped 
rather than expected. 


Mr. Bell: It is not etched in stone, we understand that. 
We are looking to expectations. 


Mr. Goodman: Theré is one point I haven't mentioned that 
ties in with the program that we prepared for you when you visited 
our offices that is worthy of mentioning. We hope for there to be 
some improvement simply because for two months of the last fiscal 
year we were in the process of moving and that created tremendous 
disruptions during half of January and February and «March. We 
moved at a time when the premises were not completely ready for us 
and there were file transfers and everything that is coincident 
with a move. 


Mr pebottintmespeci fics tosaemy)marea,) Mr. Bell, we examined 
the mail to determine whether there were any important matters 
there, especially in CAPS, for instance, whether there was someone 
who was alleging he had been assaulted and that Kind.) £O baawtleLii.. 
Otherwise, the mail was held up for a number of days pending the 
setup of the records room and everything else. 

Mi wibe Lileks schate called noise? 

Mr aepoutuin sy Noise? 

Mr. Bell: In terms of data processing. 

Mra BOttmnaeAs gin astatic? 


MeogreBellhey Yes: 


Mrs Bottin: I didn't feel so. 


Miss Bell: Okay. The POLmc is--and statistical 
information notwithstanding; I am really following upon Mr. 


Cooke's comments at your office the other day--for all of the 
reasons, one gets a sense that it is taking perhaps longer than 
even your office believes it should take to process fiies, 


am 


jurisdictional core work files. I am not addressing that satyyou;, 
Mr. Bottin, I am just addressing it to everybody concerned. 


The committee has, historically and in the last three days, 
heard from various members of the staff as to the ways in which 
you are dealing with that phenomenon. From what you heard from the 
committee, you can anticipate 12. tmonthis@tromenowslthatwearo pine 
extent the statistics demonstrate increasing trends or trends 
continuing along the lines we have seen, the areas of inquiry will 
be the same, perhaps in some more detail. 


Members of the committee, I sensed and I think rightly so on 
your part this morning, a concern as to why it was necessary to go 
intomall of = these’ statisticsssat istireally ja product “omeinemyvons: 
your colleagues did in the last Parliament and comments they made 
in the eighth report by saying they were concerned with the work 
load and duration and they were going to discuss and examine it in 
detail with the Ombudsman's office come its next hearings, meaning 
today. The process is really to hopefully fully understand what 
those statistics mean, what those trends may indicate, and know 
from your office exactly what is being done about it. Speaking for 
myself, I think we have received a very full and fair explanation. 
L,don t havevany furthers questions lon gcniscmpant. 


Mrs s-Goodmans WeMre) Belljivi know eithateeMr eeMonand. —we@conee 
the /opportunitys inv his annualjcreportwm andi sinsesours presentation 
before you’ to! outline first)).ofjs all ysomessof gthe émanaqement 
instruments that he uses to keep him apprised as to the status of 
files both closed and in progress and some of the system that we 
have implemented to improve our efficiency, both in terms of time 
and cost, without compromising our thoroughness. 


That iS very important. A lot of the matters. we havemta boca 
about as to why the stats are as high as they are, for instance, 
administrative fairness, you can see play a part in the average 
duration but are absolutely essential for us to perform our job 
properly. If the Ombudsman is going to investigate allegations of 
unfairness then he has to be a paragon of fairness himself. Of 
course, the committee has recognized that in dealing with section 
19(3) of the Ombudsman Act. 


Mr. Bell: I lied, “1 have™twoemore= diestions.) Ms. Bohnen, 
do you feel that you have an adequate number of investigators to 
cope with the current work load? 


Ms. Bohnen: No. We are attempting to recruit two 
additional investigators at the moment. We are also taking steps-- 


Mire Van HOGHe: Excuse me, when you say you ehets 
attempting, how do you attempt? Through advertising or what? 


Ms. Bohnen: We already had received a number of 
applications from people so the first step was to review those 
applications. 


Mr. Van Horne: Budget isn't a problem? 


MS Bohnen ss Noyabit BASsemnoten notwerneeire Hatton mre hiring 
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these two. It is just a question of interviewing and selecting. So 
we are hiring two more investigators for the directorate and we 
are also actively taking steps to improve the efficiency in some 
respects. One of the problems is report and document drafting and 
we are working on improving the current staff's abilities in those 
areas. 


Mr. Van Horne: What are the basic qualifications? How 
does the ad read? 


Ms. Bohnen: We have not run an ad for the vacancies. We 
have done so in the past and have been literally deluged with 
hundreds of not terribly well qualified applicants. At the moment, 
we are pretty specific on what our requirements are, although if 
we get somebody who is wonderful withedifferent.qualifications we 
would certainly consider them. It is no secret to say that what we 
wdukoubiakesttoebe gables to (hire erighti anows "isasomeones wath police 
experience. 


Mr. Van Horne: I'm sorry, with what? 


Ms. Bohnen: Someone who has worked as a police orficer 
in the past. We are also considering hiring a lawyer to work as an 
investigator. 


Mr. Goodman: Perhaps I should explain that-- 


Mi. Van Horne: Are there any applications from 
Tillsonburg? 


Ms. Bohnen: Not too many. 


Mr. Goodman: I should explain it because it is a good 
question. You see, our investigators at any one time depend to a 
Haug eiaextenteaon mthednatur es of investigations wn gthe .ohhice.; Hor 
instance, one of the problems we were faced withweiSwethas. -Ed 
Singleton--whom John and Mr. Miller will remember--who wasS a very 
important member of our staff was offered a position by Mr. Sidney 
Linden, the police complaints commissioner, which he took. 


All the Re-Mor complaints were being investigated by lgtibiiyy este! 
there then became a need for someone with similar experience to 
take over those files, because a police background for thauwatype 
of file is very important. That is why the nature of the files we 
have at any one time will dictate what kindmot invest tga torsswe 
need. That started with Mr. Maloney. There is no POLnt SLi ett ang 
10 people with environmental experience if your caseload is 


workmen's compensation and correctional institutions. 


Mr. Philip: You have those two pOsmtionsmeinesyOure present 
fiscaliebudget.rchsithatyecorrect? 


Ms. Bohnen: That's correct. The reason I have the 
vacancies baSically is because two people left recently. 


Mrda Phidipeetsol alDbayourare doing Wis replacing, ,you are 
not adding. 


Ms. Bohnen: Yes. 


Mr. Bell: 1 If,seas Sandgawhen woutetiliyathe, (poss ti one fethen 
will you have enough investigators to cope with current work load? 


Ms. Bohnen: It depends on how Mr. Morand and I see-- 


Mr Belles What) SU. Simeansiby ecopes=but gin tii nkge! oiwpieieeee 
you put your definition on coping with work: Loadfamaincainangeed 
Standard of performance in terms of time and quality which your 


office has developed. 


Ms. Bohnen: Yes. With the addition ohm two new 
investigatorsv*and Wit i fican count Pion! ‘replacinggeanyvimaddit zona 
départures. ‘that may ‘take place; “which@i@think Inicanwcounte onjawe 
can keep up with the quality and quantity which we now deal with 
and now manage. I don't think we could expect to dramatically 
improve our output. 


Mea bell: vBy athe termseof ecupation-. 
Ms. "bohnen:  In®terms or dtrationy Ie=donteethinigiwer cour. 
DUI 


Mr. Philips» We “havei.just been ‘told jin’ earlier testimony 
that in economically bad times the caseload increase and, indeed, 
in the first quarter of this year, there seems to be an increase 
in case, load.. How can you say that’ yousare going ‘tomkecpsrcue 
quality while the work load is apparently on an upswing at the 
present time? 


Ms. Bohnen: First, we have to» break down ‘where (the 
upswing is going to be. I can't remember whether we were told it 
waS in CAPS, DSS or where. While there may be an upswing in the 
Social policy fields included in general investigations, if the 
government) 1S* “serious’= about @ibackinom® out MoLe isomeseicansumes 
protection programs and rent review, there will be a corresponding 
arop. 


Mr. 1 Cookes* “That. is+snots=goingee@Comihappen@mthat fawichkhivs 
Government doesn't move that quickly. 


Ms. “Bohnen?#*=I'ethink Gwe @cansecopeleatiaatne Vlevell weneane 
coping with now with the additional staff. If we do receive large 
numbers of additional» complaints,® either” in oné®@areal ors sevepaLn 
areas, then 1 will have *to6= goto Mn. Morand! tang. tel. shinsemeneed 
more staff. 


i have, the advantages All *themifiles@, getlarcsinmgileqals tonsa 
couple of months before I get them, so I do have some time to 
react. I think we can cope, but I certainly would not promise you 
any marked improvement in duration or productivity with the staff 
TPexpect i itosgets ; 

Mr. Phikip: You have had no indication from the 
government that there will be a reduction in any particular 
department and therefore that you can expect a reduction somewhere? 
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Ms. Bohnen: No; just what I read in the papers. 


Mr. Goodman: As Mr. Cooke points out, it would take some 
time before we felt that in our office. It's very hard. Ms. Bohnen 
can tell you today that she can cope, but if tomorrow, as happened 
a couple of weeks ago, we get a very large complaint involving a 
number of people and a number of complex issues, then chawrucs “an 
entirely different light on the situation. 


In one week we received--these are publicized complaints so 
I can state them--a very large complaint from the board, Oba) = 
think it was osteopaths, and a very large complaint from the 
Business and Tourist Association of Kleinberg respecting the 
McMichael collection, which was urgent because of a projected 
October closing. As you can imagine, these things change from day 
to day depending upon the case load coming» in sand sthe typeriot 
cases. 


Mie Bhai oe Weou woukds be. eaware srate. theyemoment,; -then,..of 
any large complaints that have come in the last couple of months? 


Ms. Bohnen: Yes. 


Mi eee Das vAnNCwEyOUssere Ginga pesition togstalkeabouts, the 
somplainvsmcing@aldgenera lagway Wasehnouke qivakki nGhenaboutessSpeGpiac 
individuals who may have launched the complaint? 


Ms. Bohnen: Yes. 


Mies DPAPDips,eMHas? ytherien Deensecany complaints. lodged: saby 
anyone against the Ministry of Health concerning urea-formaldehyde 
insulation? 


Mr? Zacks taiNo. 


Mr. Goodman: Mr. Zacks is indicating no, and since he is 
director-- 


Mr. Philip: You had better keep. atiesey cunout sethere amay sbe 
another large complaint coming in. 


Mr. Zacks: I see a large number of complaints coming in 
SRoneche== 


Mr. Chairman: Coulda )you speak into the microphone, 
please? 


Mr. Zacks: In this morning's Globe and Mail there was an 
article about the Ministry of Consumer and Commercial Relations 
taking an active role in the interest charged by banks. We can see 
a large number of complaints, perhaps, in that area depending on 
how that ministry deals with it. It's a possibility there could be 
hundreds of complaints. 


Moe Pritts g Tm SOmr vied missed that, Mr. Zacks. 


Mr. Zacks: There waS an article in this morning's Globe 
that the Ministry of Consumer and Commercial Relations would be 
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taking a more active role in dealing with the public with respect 
to complaints by the public against banks concerning interest 
charges that were not made known to the credit card holders during 
the recent mail strike. I can see a large amount of complaints 
coming in in that area. 


There may not be any compiaints, or there may be hundreds of 
complaints. It just depends on whether groups form and whether 
someone takes action and a "snowball vetfects occurs. Ma Glseaiardmsco 
predict. 


Mri. PRilipse 1 donit want “to §prolonqggthispe butw whl] cmaveu 
are at the microphone, there is the latest move by the ministry, 
which has not been announced publicly but was admitted after I had 
announced it, that they are going to centralize rent review 
offices. 


Can =youwsee people in, say, Thunder “Bay, filing ~amcom faa mc 
that they have trouble getting to a rent review office because it 
is a considerable cost to them to travel to Sudbury, for example, 
to protect their rights under the rent review act? 


Mr. Zacks: We have had complaints of a similar nature, 
not dealing with? -Chat-==specific *organtzation, concern imamec ic 
difficulty “of «getting to Gertain areasl*on public pmroadsiqgn tamne 
conceivable, sure. We get all kinds of complaints. 


I don’t mean to be (facetious, but) anythingpase possimien 
People will complain about everything. If a certain program is 
instituted or another program is halted, as Mr. Morand indicated 
the other day, we could be literally deluged with complaints. 


I reference the ‘home buyers’ Wigrant ssi tuationveranothien 
Situation was with the cottages, and where people were renting 
land from the Ministry of Natural Resources. We have had a large 
amount of complaints concerning that program and a buy-back policy 
that the Ministry of Natural Resources was instituting. I believe 
we gGOtE™S0 oOnsso Complaints: 


Mr. Goodman: Of course, the converse | Msillalsosrtruceneras 
example, if steps are taken to reduce some of the perceived 
unfairness. by, Lor instance, Substantial amendment to the 
Workmen's Compensation Act as a result of the Weiler report or, as 
I read’ in the editorial in the Toronto Star “Fast night, #rf sthe 
distinction between disabled and permanently unemployable is 
removed, there may be a comcomitant decline in the number of 
complaints made to the Ombudsman in the first place. 


Mr. Philip: I guess where I am headed, and I think the 
point that I may have made with those two examples, is that the 
reduction of a service may actually result in an increased case 
load rather than a decrease in the case load. 


Mr. Zacks: It*s entirely possible. 71 just cannot spredice 
iste 


Mr. Bell: What it sounds like to me, Ms. Bohnen, is that 
you are currently vulnerable to your duration increasing. 


Ms. Bohnen: I don't. have people sitting at their desks 
doing crossword puzzles, waiting for new Gompleinte sco come in. 


Mr. Bell: Nor do you have anybody sitting at a desk or 
anywhere else who has an ability to take on more than® theysare 
doing at present. 


Ms. Bohnen: At any given point during the month, there 
may well be an investigator who can handle a couple more 
complaints because, just by coincidence, a couple of complainants 
fade out of the picture for some reason. But that 1s fairly small 
potatoes; you are right. If I got 100 new complaints next week 
from, Say, two new programs or two new cutbacks, you are right; I 
would have to scurry around to find an investigator to cakem cane 
of them. 


Mr. Bell: When my firm decides whether we have to hire 
any new lawyers, we assess whether the lawyers currently in the 
office are working to full capacity. I take it from your answers 
that your people are working to f£ulatcapacity: 


Ms. Bohnen: If full employment still gives you three or 
four per cent unemployment, I think fulipiinvestigator capacity is 
probably something like 95 per cent. There are always going to be 
a couple of investigators who can take on one or two more files in 
anyiday,obut byeandnbarge ptheynare fully occupied. 


Mr. Philip: But you only have budget elasticity for 
another two positions; namely, the two positions thatevous have: not 
filled. Is that correct? So, if this onslaught of extra case work 
does come, you have nothing in your present budget that would 
allow for that margin. 


Ms. Bohnen: My directorate budget certainly is a 
formally written document, but it "senoteacarved vin stones Ivram not 
aware of money in other places of ee Gofhice =] but 71 frthaltwerie to 
arise and I felt I needed an additional investigator ana I avdn. ge 
have the money for it, nothing at all would stop me frome Oliyeceo 
Mr. Morand or Frank McArdle and saying, "You haye got to give me 
another investigator.” 


As has happened in the past, they are cimalwpes Lbionate/ take 
money out of some other part of the office budget where it is 
sitting and give it to me. The fact that I don't have a budgeted 
amount for a third or fourth investigator will not absolutely 
prohibit me from hiring an additional person if) lecan juSstity Le. 


MDs Philip: But we have heard to date thaw new 
procedures have been devised which have saved considerable money 
in secretarial staff; the use of the latest in office technology, 
if you like. From your knowledge of the total operation, do you 
feel there is enough slack in there that Mr. Morand coulds, come; .up 
with an extra two or three salaries, if that were needed? 


Mo eeBohnens elemamrcrcallymmnot sringlas .poshtion get Om ranswer 
that. Il am responsible for my directorate and money within my 
directorate, but overall--perhaps Brian can answer iis 
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2:40 ills 


Mr. «Goodman: I ‘can!tpeather, others thane to Ssayerthaty as 
ly@understand#@itey: ‘there versera, Valobalawamounteyehor, Psalamiecmaerana 
benefits and it is up to Mr. Morand to determine where that is 
allocated in the office. But the committee has made the point in 
the past, and perhaps this is what Mr. Bell was going to say, that 
the committee is going to look with alarm at a situation where one 
directorate has an overload and another directorate has an 
Underloanvasands thatwewe ~should, snotwi chstandind Sours sOlraganezatuton 
and directorates, look to transferring people, making them 
transferable. 


We have done that in the office in terms of the salary and 
wage “schedule. We ynaverinot, said, eiThis» particulam invest tooo ae 
because of the nature of the work he does, is worth $5,000 more," 
for exactly the reason you Suggest; because they should be 
transferablies yMany. sofmeourgs investigators es haves «worked tumotnec 
directorates in the office and have transferred from directorate 
to directorate, not only because after a while you get stale and 
need some new challenges, but because Mr. Morand has decided that 
is where we need the manpower. 


Mrs Philips) Istetheamajority sof younmistatimecovercamuncas 
some kind of collective agreement? 


Mr. Goodman: No. Our staff has been given no bargaining 
rights by any labour relations tribunal. 


Mrao Philip: oWhat; thappens is then eee Sieits.notm@poss2 p14 cuba 
at some? point) invonespanticulanysection, @you" are igoing itophavcmse 
pay a higher salary? I know this happens in other departments; 
that you simply cannot transfer because one of the problems is 
that in order to get the kinds of skills you want, you have to go 
into the market and perhaps pay $10,000 more than what somebody 
doing the same kind; of work, but with a slightly different skijae 
is available for in a division that is equal on your management 
enanmce 


Mr. Goodman: I don't want to leave the impression that 
all vinvestigators get KX dollars. Thatjis not)itthemcase.s Theremi sea 
Salary range for investigators, and it is up to Mr. Morand to 
determine awherey thatecinvestigatorm "shoul diabes placedseandacutamis 
quite a broad range, so that we are able: to attract people with 
certain experience, skills and talents and pay them a competitive 
Lace. 


Mr. Cooke: How long have these positions been unfilled? 
Ms.) Bohnen:>] lite Ism@eadlfiiculimtomlanswermebpecauce mticrncam iad 
been movement within the office. It is not always possible to say 


where the vacancy was at any given point. Two investigators-- 


Mr. Cooke: What is. your complement now? What are you 
Operating with now? 


Ms. Bohnent#sAtrithesmmoment,aeasmueesala yesterday, we have 
14 full-time investigators and two half-time investigators, 


wha 
Mr. Cooke: That is one full-time equivalent. 


Ms aeBohnenGRight.t0Asdva ematter vot yrinteresr7p owe always 
have, pein@radaruicn, “the®yYservicesi of Sone aruiceinge rm cudenie-—not 
always the same articling student--and we have had co-op students 
from Waterloo. 


Mr. Cooke: So, your complement could go up to 16, plus 
one full-time equivalent? 


Mra Bell? srt4wasealy Last®year’ 


Ms. Bohnen: Yes. That is what it will go up to as soon 
as we hire the people. Two investigators left in the early part of 
the summer. We had an internal competition and one person moved up 
from anothereparteor thetolpice. 


Mr. Cooke: I am just looking--on March 31, it was 13 and 
one e 


Ms. Bohnen: Sorry? 
Mr. Cooke: On March 31, it was 13 and one; right? 


Mr. Bottin: Mr. Chairman, these are figures of actual 
bodies there, not the complement allocated. 


Ms. Bohnen: Also, beginning in the summer, we took over 
responsibility for Community and Social Services complaints. We 
took over, with that responsibility, one of their investigators. 
There has been sufficient movement within the office that Ute S 
not easy for me to say how long we have had those two vacancies. I 
have been trying to find two people to take on for the past month 
or so, and I have been actively interviewing people. 


Mr. Cooke: What does the 13 and one mean? 


Mr. Bottin: I have just had an eyeball confirmation VoL 
my previous statement-- 


Mra Wecokes: “Meihavedmeverseseentisoe many wechartsea -inegany 
organization in estimates that I have been involved in that have 
numbers that mean so many different things on different charts. 


Mr oREBOttine Gate dcertthes’ samet- information, “just cut in 
different directions. 


MOMGNGOOKGHMEIL & bicimteasterumtorsstollow Sfestimates eco fie sthe 
entire ministry than it seems to be to follow thas sparticular 
operation with 100 and some employees. 


Myre Eboctins@e Keep Gant mindes thaveethessichagts that we 
submitted were the charts specific to the member's question as it 
arose the other day, and that the information was extracted from 
what are otherwise standard government reports. 


Mr. eGookewetlita says here pudstiscalewear sending Marcheas lL, 
Late by investigators permanent and contract, general 
investigations, 13 and one." 
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Mr. Goodman: How many were working there on March 31? 


Mr. “COOkG# SeThat 1s =exdctly swiateelesala. SOnveMar chm lemyou 
nade 47 ers spl ussone. 


Ms’. sBOnnen s GgExactly. 
Mr. Cooke: But your complement is 16 plus one. 


Ms. Bohnen: Well, «today my complement ist 16 “"pliusiGicne 
because Mr. Morand said, "Yes, go ahead and hire two additional 
people." 


Mr Beli sSButeyoure actuctmn saaae 

Ms. Bohnen: Oh, yes. I have 14 people on staff today. 
Mraabe lise Plusmones 

Ms. Bohnen: Plus two halves; one, yes. 


Mr. Cooke: All I am trying to get at is how long you 
have been looking for these two people. 


Ms. Bohnen: About a month. 


Mri. seBOttiIn= JIe.domenotawentmite sbUrccneethis presentation 
with more paperwork, but there is one other series of documents 
that were turned over to the clerk that pertain to our new system. 
EP woula si ike=tottouch) on euteacwila ender 


Moe pelle? MressBOttiny mMrem Monroe yesterday gave uS an 
Overview Mandl al’ braefoeintnoductionm fang mE really? vaskwayoueyea 
highlight these. 


Mr “Bottin:» Ithewillebesivery abrictasandmyliswalieenscueene 
points generally, without referring to the documents. Your review 
of the document entitled Implementation Design for the New 
In-Progress System, Ba you examine the status category 
information, and keep in mind this is an Ongoing, day-to-day 
System, not a system that collects information monthly or every 
Six months, such as our previous inventories, will allow for the 
Status moniltoning; felocatvonee wioems working: Yon, itp textual 
comments, electronically at our fingertips at all times. 


If you are concerned about duration, it seems to me it flows 
from that, that the concern we have ought to lead to a design icrsa 
System on the right kind of technology that allows everyone in the 
Office; "aS “Ttwouldseapply Ho Sthemmeco gethsgat thesintormatiton 
Specific Gither to groups @ofmucaseomon Single cases such that we 
know -where we stand at all points along the way. This system 
akhows=* pore thatt 


It is an office information system to this extent. It is 
not just a word processing system that allows for timely document 
DLevpaLraclole meta  ommea System that integrates that with status 
categories such as where we issue a report pursuantesro 122K 35 ior 
19(1) letters or whatever. 


LES 


That information is available on both sides so that, £Gu 
instance, a complainant's name should never be retyped in order to 
issue a subseguent letter. It will simply be taken from the 
information side of the system, integrated with the letter that is 
being prepared at that time or whatever other form the document 
takes, and we should not be making typographical errors Since we 
are not retyping. 


We are uSing programs to draw this information Led Satie S 
required, and then, through the dictation ins the oLfLicée, meupoart ing 
the system. What we will have is point it cine a Ca yarmtOs day, 
hands-on feel for every case in the office. 


Mr ene Lie Sument SLUG smintormatdOnes tiabeut1 OWwse from, “this 
system that forms the subject matter of your annual--I will call 
it a report--to Mr. Morand, which he uses as a WOLKING) e001 1LOr 
discussion and consultation with the various directors? 


Mr. Bottin: Keep dn mind we are talking about a new 
system that has yet to be implemented. The implementation begins 
on or about September 30. 


Mr. Bell: Next year then, next year's. report that you 
Make, to aM. Motandawiii-- 


Mr. boctrns Mr. Bell, 5 is not correct because 
obviously we are midway through this year so that what ».1 
anticipate is to get the in-progress Side, ) -llesO Leia WOLds, «tie 
ongoing day-to-day figures, under control. through this .system. The 
year following that the information -~will flow out of .the, new 
system. 


Mr. Bel: eMC bOtELD, ones 05 these years, somebody 
sitting in this chair and somebody Sithingsaanechat chair 18) going 
to be able to do year to year, and I do not mean Cia Ose sc 
critical or facetious. 


oan Bottin: Certainly. Not speaking tomaative shistory 
because we are halfway through the history at this PON caecornethis 
year, we will use the current system fors nextesyecaris. neporntagbut 
WHockaweuewillw bemable @ttol do ,ulasieit! is implemented in each 
directorate--and hopefully by early in the new calendar year we 
will have the entire office covered--we will be able to run 
continuously something that means something given the operational 
concerns that have been expressed here. 


Mr. bibedudiae Then goal Botusthe system) 1s, 4to give you almost 
immediate information respecting the status of any one Exes 


Mreebottims Dayo touday. 

MreeebeilempDaye tos dayzy correct?» You will agree with me 
that system is only as good as those people who receive it and do 
Sometnang Wath) dtracorrect; 


Mr. Bottin: Ultimately, yes. 


Mr. Bell: Have you finalized your procedures as to what 
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the Ombudsman's--I take it they will be senior people--will be 
Golnoewilco cthissinLlormatron. 


Sagi 19) p.m. 


Mrs (Bottin: Srv eBelleyivyoul will enotice® theligdesigqnisotascie 
reports in the documents. Those reports would be used by 
Investigators, Senlor "Staley MrseMorands andmsOunOn en ft 1S nO led 
question of sone’ group of OunmStatie usingm@itweimt rstallesiaten using 
the system. 


Mr. Bell: So it would be more appropriate a year from 
now to asSk you and your colleagues what you did with it. 


MrzvBottinseyves: 


Mr. Bell: | le did snotteaskia Msi) tCattong tthe pssanewsqucstionass 
asked Ms.) Bohnen.)sIss*your “investigative Stari working =tossouis 
Capacury GLgnit now. 


Ms. Catton: Yes. 


Mr. .Belle" You Ware therefore’ vulmerablew to )ithe (duration 
of your files increasing to the extent= that “youn (works loae 
increases. 


Ms. Catton: That’ 1s’ "correct. \However,, right mow ;awesrare 
decreasing” our case load “by “about eight. files per amomthiionman 
ongoing basis. Given the proposed changes to the Workmen's 
Compensation Act, as I explained to the committee yesterday, 
probably a lag time in the new system coming in and appeals being 
forwarded-- 


Mr. ‘Beil: “Io do®not™ want’ tomgeteeinto: that. Dtitinastibcenmmy 
experience, when legislation changes that dramatically, you are 
going to get an increase across the board. 


Ms. "Catton: Except®|thatmiwer arcimgqoingaitommavema Pagqeati me 
period when the cases will not have completed the appeal procedure 
before they can come to us, which means that we should be able to 
decrease the time period. We should be more ‘current’ with) our sfaless 


Mr. Goodman: Do not forget that, because of the.» external 
review tribunal, there will be one more appeal before we have 
jurisdiction. That is what Ms. Catton is referring to. There would 
be that lag time before the appeal is taken to the external review 
tribunal and there is a decision rendered by that tribunal. 


Mie Ei bpe Thes* «recent, | eToronto Sebuildings bocmemwhuce 
invariably means that many semi-skilled people are hired on the 
job site who might not normally be hired and certain companies 
that are marginal get into the business as subcontractors and so 
roreh: 


It was so bad at one point two years ago carpenters were 
unemployed all over the place. They are actually putting up signs 
begging people to go in and work. How long will it take before the 
number of accidents--I find the construction site accidents are 
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the adifficult ones; they are usually the back cases, the falls off 
scaffolds and ladders and all that kind of thing. 


How long does it take before that gets into your system? Do 
you build that kind of specific, economic boom in a particular 
industry you know to be dangerous into your PEOVeCCIONSm Ot estakr? 
Are you at the point where you can Say, "Here is what is happening 
in the building trades and that means that X number of months down 
the road or a year down the road we will end up with an increased 
Base work Upm2z0nperacenua: 


Ms. Catton: Consistently, our case load in workmen's 
compensation, our intake has been the same since about 1976 in 
that we have between 23 and 28 jurisdictional files per month. The 
change in the economic circumstances does not seem to have 
affected that at all. 


The one thing we have recently experienced is an increase in 
complaints from employers complaining that certain claims should 
not have been allowed and pursuing that to the appeal board level, 
and then coming to us because they are dresatitved ¥rthnace)scue 
Workmen's Compensation Board had granted entitlement for certain 
accidents. That is the only real area where I can see the economic 
factors have really contributed to an increase in our work load, 
or to a change in our work load at all. 


Mr. Goodman: That is another example, Mr. Pini eo.  Cne 
phenomenon you mentioned before. In times) Cbpetighnt:. Jd0lilarsy syvou 
will get a different type of complaint. Thatesisiwa factoMEmployers! 
whose accident ratings would go up and therefore the assessment 
would go up in many instances if the claim was granted are now 
complaining to us that the board acted Unftainly "inoograntaingeethe 
fellow benefits. It should not have done so. 


Mr. Cooke: That has been a trend with more employers 
appealing in the last few years as well il iunderistand ,#allyehe iway 
along. 


Mere ieCatton: eitiansamainteresting ‘thateepiweaersMathee-lange 
employers across the province; it is not the smaller employers who 
are making those complaints. 


Last year when there was the big strike at Inco, we expected 
a larger number of complaints. We d7ownote geteaticm. evel were 
looking for them and expecting them. The increase in our intake 
was just not that much greater in the Sudbury area. than it 
normally is. 


Mr ephalip: es that iSeveny, interesting. Thank you. 


Mr. Chairman: Any further questions before we move on to 
the next item? Thank you, Mr. Bottin. 


Mr. Bell: Thank you, Mr. Bottin. I am just sitting here 
thinking that three years ago nobody would have believed we would 
be asking you whether you thought you had enough people. The 
pendulum has indeed swung. 
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Mr... .Chairman,. may I. make a suggestion. TruSt..me,. the 
Suggestion is designed, in the overall, to save us time these next 
two weeks. I do not have all the responses to the matters 
contained for today's agenda, being C, G and B(b), being various 
responses from ministries. 


Rather than deal with them holus-bolus, leaving some to 
later, may I suggest that we take C, G and B(b) and put it to the 
afternoon of September 16, where you can see from the schedule we 
are only dealing with other business, rules for the guidance of 
the Ombudsman, and we can deal with that item right now because of 
the amendments the Ombudsman has provided the Attorney General 
(Mr. McMurtry) with and the incomplete process covered by that. 


I cannot think of any rules during this go-around where we 
would considering with the Ombudsman in his office, unless they 
have any rules they would like to suggest to us. I can bet they do 
HOt. 


Mr. Goodman: It may be that, should the Attorney General 
see fit to introduce the proposed amendments and the Legislature 
sees), fit. to ~ pass them, «iC o may, renders. obsolete | come ct ameiTe 
rules--at least one--that have already been passed. 


Mr. Bell: At least, yes. 


Mr. »#Chairmanss gAll aright jeeletesuseado. that. VAn yo RObt ed 
with that? 


Mr.  Shymko: With reference to the amendments to the 
Ombudsman Act, is there any reason why we do not have copies of 
those proposed amendments? 


Mr. Bell: Mr.  Shymko;) 1 same coinge tosmsceal Swithertia cerned 
because =I neglected «to pdiscuss that. withy Mn. emMorand yesterday. I 
can give you some background. In August 1978, the committee with 
Mr. Maloney and a couple of lawyers on his staff reviewed with 
this committee on a clause-by-clause basis the act, giving the 
committee suggestions for changes, amendments, substitutions, et 
cetera, with reasons. 


That transcript is available, to the extent we will get into 
in more detail. AS a result of that exercise and concurrent with 
that exercise the Ombudsman, Mr. Morand, sent to the Attorney 
General, in, aymore, formalwway, samdratteoi 


Mr.» -Goodman; And. a) policy =ssubmission © towsCcabi ne teen 
Support thereof. 


Mr. Bell: Right. That was done in January of this year. 
IT sunderstand, Mr. Goodman, there, has been no response yet received 
from the Attorney General or that ministry in any way, Shape, or 
FOrmein respect to that. 


Mr. Goodman: Apart from Mr. Morand's information that 
the Attorney General has given the draft policy submission and 
draft bill to the appropriate member of his staff to review. 


aby 


Mr. Bell: phat is Mr. Polika within the Attorney 
Gencralessesminastry.1siite 


Mr. Goodman: I believe so. 


Mr. Bell: When we were preparing for these sessions, Mr. 
Shymko, I asked Mr. Goodman, "Would you inquire of Mr. Morand 
whether the committee can have copies, for no other reason but Co 
keep current with what is developing?" Mr. Goodman;@u Chink you 
have some comments to make concerning that request. 


Mr. Goodman: I should first make the point that the 
draft policy submission made specific reference to the factwithe 
comments of the select committee were carefully considered. This 
Pserexpressiy WsctPFforth Sin ithew policy submission. Where the 
Ombudsman saw fit to recommend changes the select committee itself 
had recommended--very useful recommendations--then thats is) Ser 
forth in the submission. 


Mr. Morand does not feel that at this point any useful 
purpose would be served by tabling with the committee the policy 
submission and amendments. In fact, it may be more of a hindrance 
than a help. This is his view. The comments of the committee were 
taken into account in preparing the submission. It 1s in the hands 
of the Attorney General, where it should be. 


3 p.m. 


Ripeie Bell seawieeeanm notee’surese1” understand! swhyisMr. JoMorand 
would think it might hinder unless he believed the committee might 
involve itself in commenting upon those amendments. Is that what 
his concern is? 


Mr. Goodman: Since the committee is a nonpartisan 
committee, and we welcomed the comments of the committee with 
respect to the amendments that we were contemplating at) the time, 
it just does not seem appropriate fromT hiss Standpoin taethacysonce 
the submission and the draft bill have been tabledsawith asthe 
Attorney General before any bids shaseabeenys intruoducedy to rithen 
rehash the matter over again. 


The comments of the committee were taken, digested and 
incorporated. There will be a time for the members to make their 
views known should the Attorney General see fit to introduce the 
bruLstoeamend= thetact. 


Mr. ‘Bell: If “the®* Attorney “General has ono objection to 
the committee receiving a copy of this for information purposes 
would Mr. Morand still have any concern? 


Mr. Goodman: You would have to ask him that. I am Sorry, 
I am not in a poSition to answer that. 


Mr. Bell: Ask whom? 
Mr. Goodman: Mr. Morand. I am sorry. I am not suet fel 


position to answer that. I know that he would prefer that we not 
be asked to table it. He is not hiding anythiingyne syustmdoes*not 
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feel that any useful purpose would be served at this point by 
TOLnGE it. 


We have your comments, we have your recommendations. They 
were very useful and he took them into account and reference was 
made to them in the policy submission. 


Mrs Bell: (Mr. Goodman, "would syouw ask Mm Mosandw thateawnor 
uS? Would you ask him that if the Attorney General has no 
objection, would he still have any concern? 


Mivee GOOdan: eS, —lawtL.- 


Mrs (sVaneeHOrnes gaWould galt, mean iganyy (TODcea? Laethate smaccUes a 
came from the committee unanimously aS opposed to coming from 
counsel of the committee? 


Mr. Goodman: Perhaps some: background )yiSewin Gorden. welne 
committee recommended that after we--and you can make reference to 
the previous reports of the committee--incorporated and took count 
of the committee's suggested changes that we then proceed to meet 
with legislative counsel and with the Attorney General. That is 
precisely what we have done. 


We have done exactly what the committee has asked. We did 
meet with legislative counsel. Legislative counsel and the 
Attorney General both recommended that we prepare a draft policy 
SubmMiSSion in? Support sof va dratt bill ve thatewass done. Mr meio ene 
does not feel that anything useful would be served by giving you 
now thesdraftt biti? andpolicyvm@submissionge it 41s pang thes ibandcea @ 
the Attorney General. 


Mr. Chairman: I wonder, Mr. Goodman, what harm would be 
done by the committee being provided with this for information's 
sake and nothing else. I can appreciate the Ombudsman's concern 
about perhaps muddying the waters and taking exception to some of 
the proposals and so on. That is probably a legitimate concern at 
Chis “point Jin» the® proceedings, but esl Spersonal byibecannow  aeq 
anything wrong with this committee being made privy to what those 
proposals are. 


Mrs) Goodmans As J1eesay,; lM will @itakee themmatter sup ewite 
Mr. Morand and will be pleased to provide you with an answer. 


Mr. Bell: Understand the reason why I made that request. 
The committee would like to hear what Mr. Morand's view would be 
if the Attorney General does not object rather than going right to 
thewaAttorney #General rightsynow@andesaying, seul ly Ole ci oan0 Gee 
CODyYeO fr that an 


I frankly think the Attorney General would probably give the 
committee a copy of that with some caveats attached. But if Mr. 
Morand has a continuing concern, in fairness to your office and 
him, we should know about it and consider whether in the event of 
that we should make the request. 


Speaking for myself, I agree with the chairman. I cannot see 
the concern so long as the caveat is, as I understand it, for your 
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information and please do not make comment or consider Lt right 
now because we have not even heard from the Attorney General. 


Mose tolvmkore Yes, el would reiterate the support of the 
comments of our counsel. I think your request should be made, Mr. 
Goodmat stom sthe-~ ombudsman™ In *the Spit ites thate2we have setull 
confidence and we have had a good working relationship as a select 
committee with the Ombudsman's office in the past. 


We are certainly interested in the concerns Oi Une 
Ombudsman in terms of the act itself and changes. You have 
indicated to us that most of the recommendations that were made by 
the select committee have been incorporated into the proposed 
amendments and that some of the suggestions are referred to, but 
there may be additional aspects of those amendments of which we 
Are not. aware. In the spirit of that co-operation, and in* the 
assistance that we would like to provide as a committee to the 
Ombudsman, it makes a great deal of sense to me not to hesitate in 
providing that information. 


There is an aspect of conricdentialicys that’ l@am=suneewevale 
mature enough to maintain and not to use thatewilnLormataOne 1iweany 
partisan manner before any decision is made by the Attorney 
General's office whether to proceed with these recommendations or 
PoC eetibam Serres thacem thes Attorney ‘Generals Office = should be 
notified of that request as our counsel indicated. 


Should the Attorney General have reservations, I just wonder 
how we would proceed then. 


Mr. Goodman: I want to make it clear that it has never 
been suggested in any previous hearings that the select committee 
then wanted us, following the meetings with the legislative 
counsel and the Attorney General, to table with the committee any 
proposed amendments or Grattepolicy *submission’ “iiayou take a look 
at the previous committee hearings they suggested that we meet 
with legislative counsel and meet with the Attorney General and 
proceed. That is exactly what we ebiieel 


Mr. Bell: You and I can debate that, Mr. Goodmaney buUrcralst 
we both go back to the proceedings OfmeAugis tea l97 Sy yous iwilieesee 
Mr. Maloney indicated with, I believe = Kathy» Cooper, ati the time 
that when such time as the document was formalized the committee 
would be provided with same. I do not think we should take the 
committee's time up with that right now. 


Mr. Goodman: What Mr. Maloney and Miss Cooper dida Sis 
that they went through the proposed amendments clause by clause 
with the committee at that time, and the committee offered its 
comments. 


But this is no problem. I will certainly ask the Ombudsman 
whether or not, if the Attorney General doesmanot —Ob ect,e ne vhas 
any problem of tabling it with the committee. I am simply telling 
you what he has told me, that he would prefer not to table them. 


Mr. Chairman: I think, Mr. Goodman, you are aware Omauthe 
concerns of the committee and you are going to relay those back to 
the Ombudsman as early as next week. 
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Mr. Goodman: Absolutely. He reads Hansard just _ like 
everyone else does. He can read all the members comments himself. 


Mr. #Bell:e Myu.~pChagrman,sawhiveswe fare ,onesthesspolntyas 1 teers 
my recommendation to the committee that we not further consider 
the matter of rules for the guidance of the Ombudsman. Whether or 
noti there gasvanything ethat ycomessseto, yours attentlonsel! at pemmnex. 
week or sO may cause you to conclude that one isS appropriate. 


You shave wto, getiithe:( horse sbefone they carteandsan my opinion 
right now itebis*thempcart! sbeforessthesnorse. salhe) horsceetsmnche 
amendment of that act. Those amendments should be taken to 
completion and let us see what happens from that and then decide 
whether any rules are appropriate to supplement or explain. To get 
into rules now will further muddy the water. 


Mr ee:Goodmen: 4 Thatehsmeei oht. sams. @ bell aw le eerecals mera 
there were a number of matters that the committee passed rules on 
and our answer was that we feel it is more appropriate to cover 
this matter in the act. For instance, confidentialitya onmtnes pane 
of ,employees' «iS? mnotercovered Sins the sact althoughpteeis. torgipne 
Ombudsman. The committee, as I recall, passed a rule on the 
matter. We felt that it should have more appropriately been done 
by way of amendment so both would be covered in the act. 


The only matter that) you might, want touconsider,| ansivieweo. 
the amendments, is the South Cayuga one that is already on. 


Mr. Bell: If 1 “recall. the }discussion»s inmeAngust el) S ice tone 
amendments  *that you” discussed with the) committeem thenerare 
Substantially the amendments that you tabled with the Attorney 
General. I think you are going to have relief under the amended 
section. 


Mrs. Goodmans, No, ! thatijwas snot) asproblemmatiethate tumacmeue 
was not a proposed amendment. 


Mr. Bell: No, but Mr. Maloney wanted an amendment to the 
act that gave him some discretion to make information or reports 
public’ ifthe thought .1t Jtostbe Mine the! best mimterests “Comithose 
concerned. £ am paraphrasing that. 


Mr.) Goodman?! Yes," thatw sso. 


Mr. Bell: If ‘that istpin jyoumsimpackagemsofeamncndmene sme 
seems to me that that takes care of the problem. 


Mr. Goodman: It is in the package of amendments but 
theres pisiPanothers,amendmentiaeThat.swouldm not ssatact ven Us) seed Sen 
understand it. May I refer to the person who has written the 
committee by name, or who has approached the committee by name? 


SO ep. Is 


Mo. Bell: 9 1 sppretermme youjmdoe notes lite hase not mbeenseanade 
publics 
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Mr. Goodman: It is my understanding that his concern was 
that although he was given the opportunity to make representations 
math respect «tomean' adverse report’, 9) because Hew suc aepplivate 
citizen, he is not entitled to a copy of the report under the acv’. 
He is not a member of the governmental organization and he is not 
a complainant. 


There is a further amendment proposed which would provide 
that where a person has been given an Opporcunity to = make 
representation with respect to an adverse reportyaesthat @Sthe 
Ombudsman shall have the right to give that person that much of 
the report that pertains to him, or her, as the case may be. 


His concern was that he only found out about it when it was 
made public. He wanted to find out about it ®beforesthen.s So that 
the amendment that you are speaking of would not help Him. «tne, one 
that I am mentioning would, but he would still only find out about 
it when it was public. 


Mr. Bell: In any event, if you get the amendment as you 
have suggested them to the Attorney General, there is no need to 
concern ourselves with a rule to cover that, or this committee to 
recommend another amendment. 


Mr. Goodman: That is’ right. That is one reason why it 
might be of assistance to the committee to have copies of those 
suggested amendments so that we do not get into areas that have 
already been covered. 


Mee Bellcee vou “segue wright in beautifully tom lthes report 
SneisouLcimrGaviuga = wiicheseiss=the next eitem: ton the agenda. That is 
under your tab A, subtab b, which is probably the thickest part of 
the whole brief. The reason it is so thick is that it contains the 
South Cayuga report, so-called, and a covering letter from Mr. 
Goodman to myself and the previous chairman of this committee, Mr. 
Lawlor, explaining certain matters which are fundamental to 
understanding the report, and then, in some way, the circumstances 
of the gentleman who has written to the committee. 


You will see that his name is referenced at the bottom of 
page two, the last paragraph. I believe his association with a 
private company in this province is also referred to. Let me just 
give you further background. 


When the Ombudsman investigated and reported South Cayuga, a 
report on the investigation dealt with a number of complainants. 
He broke his investigation, and his report, into two parts: 
general issues, and specific jesucss lo Mithewmextent Pthat& he 
reported to individual claimants, he extracted, if you will, those 
parts of the central report as they related to that individual 
complainant, and he sent PRaceori Lo theme oO, “ODMLOUS Vy. sLrOm a 
global perspective there were as many individual reports issued as 
there were individual complainants, and you had to assemble aLleor 
the individual reports before you had the one report. 


What happened as the reports individually were issued to the 
complainants, they were in some way published in the local media. 
Some of the reports referenced this gentleman by name and I guess 


ote 


wne luded... certain, » comments. eas patoundm cite ENG. DeCpOlty aman smiac 
attributed to him referable to conduct or such. 


The gentleman upon learning of these publications tried 
through contact, of, the, Ombudsman suorrice to gobtain. copies sorters 
reports where he was named. I believe he tried through some 
members of this committee, and he tried through the complainants 
individually, on occasion. To make a long story short, he was 
unable to Obtain. copies of sany, ota the Geports, 0G OL the mcenuaad 
reports to determine whether and to what extent comments had been 
made about him, and following upon that to decide what, if any, 
comments e-Neis:Né\e-Saw gafit, -to.7 make aiiimse Le onave eels Stated mma 
accurately SO etane 


Mr. Goodman: Yes, except-- 


Mr Beli: AL least cas) tare as syoure.ofrice ts gknow lence miss 
concerned. 


Mr een GOOdMan: sie dont erecall youre savyindes clic tas CmmW acm 
person who the Ombudsman determined might have been adversely 
affected by his ultimate report. My understanding is--and Ms. 
Bohnen can “correct me lf) lam) wronga—thacusne. swWacmeGuscom—rS 
opportunity to make representations. 


Mr. Bell; Youtre right, sand thats asvery important mpapte 
Mr. Goodman: That's an important point. 


Mrs. Bell: .As,.I., understand, the ..Ombudsman's. ‘office said 
interview this gentleman as part of its investigation, maybe on 
more than one occasion; but certainly his conduct, the conduct of 
the company with which he is associated, was the subject matter of 
a-part, of the investigation. 


You recall that the Ombudsman has a procedure under section 
19(3) of his report which says that--and I'm paraphrasing--where 
he may make a finding and a recommendation adverse to any person 
he is to provide that person With a report setting out those 
possible findings and recommendations and permit the person an 
opportunity to respond, make submissions or whatever. As per the 
Ombudsman's practice he issued such a report to this gentleman, 
and I believe the gentleman in response thereto made submissions 
to your office. He chose not to respond sat alle 


Ms. Bohnen: The other agent involved in the company made 
one response. 


SUG Re ioe ON Dens une O Lec amo cme Hen 

Ms..wBOnnens. On behaltaofealilaotechone 

Mr. Bell: All right. And they were assisted by counsel 
as well, and counsel did write one lengthy letter at some time. I 


should say it was a senior counsel of the city ofseTonontokasmwelie 


Ms. Bohnen: Yes. Very senior. 
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One “other® clarification; Mr. Bellj7 Ws that® one’ of “the 
ministries to which the report in its entirety was sent let it be 
known that it would release at least parts of the report to 
parties such as the real estate company upon request, and 
certainly we directed the company and anybody else who contacted 
Weeto*thnat ministry. 


Mr. Bell: What happened? 


Ms’? Bohnen:+*Frankiy)” I°m**strprised’’to t‘hear that he was 
Priaplcmetlommeaceteranytiing, “oecauser la was certainly "under the 
impression that the company got at least the general parts and the 
eonciustons. 


Mr. Bell: All right. In any event I am paraphrasing the 
PeESCOLY MOieth io, sO Liat — 


Mr. Van Horne: May I ask a question? I'm not a lawyer, 
so I have trouble understanding the way you lawyers talk back and 
POG. 


Mr. Goodman: Even we have trouble, Mr. Van Horne. 


Mr. Van Horne: you re referring to gentlemen and 
companies without naming them; and yet we are talking about 
Cayuga, and we all know that the company concerned was the LePage 
Real Estate Company, which was named in every newspaper in the 
province of Ontario. 


Why is there a reluctance to get intomspecifics* heresimiram 
fact it's public information? Is there still something that causes 
problems for either side here to get into *thivs? 


Mr. Belle - WeLrl, "Mr. Van" Horne, speaking as counsel FOr 
the committee, to the extent that there continues to be some 
obligation of confidentiality Surrounding this report imposed on 
the Ombudsman which, as this committee has stated in the past, ic 
tries to support by not making unnecessary disclosures in its 
proceedings, then I for one would not like the committee to be 
macty to toe disclosure of anybody's name or the disclosure of any 
institutions, companies or parties to an investigation unless it 
is absolutely clear that the persons involved have no objection. 


Mr. Van Horne: Let me go back and ask: Am I wrong that 
this thing was publicly known? 


Mr. Bell: I guess I'm the wrong feilow to asin, eOeccaucc 
Peank | velwoicwnot .OlLlow the publication of Mr. Morand's report in 
the papers. I know that the individual in question and the company 
in question were mentioned ier the = reports and =approached= "Mr. 
Lawlor and the clerk historically. 


The gentleman has asked for permission to appear before the 
committee. The committee decided last September that it woulda 
extend that invitation to him, but only on the question that we 
are now discussing: that is, he was Unablesfito GobtainPavicopy sof 
that report, because he is a private citizen and the reports were 
issued only to governmental organizations and complainants. The 
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committee made it very clear when it made its decision in camera 
and it placed conditions upon that decision, which can now be made 
DUDLIGH sthata~s 1G. woulds notweentertalnercaa GiscuSsSion awit etite 
individual as to a review of the South Cayuga report as it applied 
COuehi mM. 


S220 p.m. 


That "Ss a very long-winded way) of «saying qj tay Your mayaaveny 
well be correct, sir, that the person we are talking about now is 
the same person and the company is the same company discussed in 
RhemMedlacweiacans txcontirm teonecawa Wao tmanocne ie 


And I'm not avoiding the question; I believe it's probably 
all academic. If, as and when we approach this gentlemen and ask, 
"Do you mind if your name and company are discussed?" the answer 
will probably be no. He can't ask to come before the committee in 
public and then, on the other hand, have his identity remain 
confidential. 


Tim trying to be consistent, with a culing Sthis scommuttee 
made on Monday of this week that, until such time as a decision is 
made to hear from people about certain subjects, matters must 
remain confidential. To avoid that why don't I invite you right 
now to decide whether you want to reaffirm the decision the 
committee took last September? 


Mr. Van Horne: I have no problem with the decision that 
waS made at the beginning. It just struck me as a peculiar 
exercise in this instance not to name or refer to either a company 
Or a person by name if in fact they had already been made public, 
and I had understood that in this instance it had been made Dub yee 


Momrebohnen: @iMnes Bell aycertainiy ~the name Oofesthe company 
is no secret-- 


Mr. Van Horne: That's the only name, by the way, which I 
Gidy bDeingwouc, 


Ms. Bohnen: I think we may not be so cautious as not to 
refer to LePage when we discuss it here todayA,sAS tar massacre 
individual agent is concerned I notice that the documentation in 
the binder, which was prepared for the committee, names him and 
indeed-- 


Mr. Bell: This is still confidential, though. 


Mite Goodman: UM geme NS SG ealio lhe And aside ECOM——that I 
prepared it on the basis that obviously it would be kept 
confidential--that is, for the committee's eyes only. Obviously I 
named-- 


Mr. Bell: Further, Mr. Van Horne, the committee decided 
to extend an invitation to this gentleman in camera. It did so for 
the reason that unless and until it made its decision and extended 
the invitation and the person came forward it was not going to be 
the vehicle to make the disclosure. 


Zo 


There is a precedent for this, by the way. Next Wednesday 
afternoon you will be dealing with a Ministry of Health matter 
involving Dr. Claude MacDonald, a complainant to the Ombudsman's 
office respecting the ability or lack thereof of doctors Pe this 
province to obtain privileges in the hospitadise ofp theire.choice. al 
can mention Dr. Claude MacDonald because he was the gentleman who 
came forward to the committee on a given day and disclosed his 
name and identified himself with a certain investigation and 
report. 


Mr. Goodman: On the other hand, the concern that counsel 
has expressed is extremely well taken. There are many complainants 
to our office who make it a point of telling us when they come to 
us that they don't want their names mentioned. The reason the 
complainants in South Cayuga received induvadualks repor teasrather 
than one global report is that they were all concerned that their 
neighbours not know their personal and Financiabercipcumstances; 
which are set forth in the report to some degree. 


Mr. Bell will recall that when Mr. Rose decided to make the 
Pickering report public “a-very irate lady got in @touch#with> our 
office thinking we had made it public. She complained that Mr. 
Rose had publicly disclosed what she had received for her land, 
and she was very upset about that. She dia not want her name 
mentioned. 


Mr.Bell: In any event the name of the company has been 
discussed, and if the Ombudsman's office is not uncomfortable with 
that name being discussed it makes me less uncomfortable. I would 
prefer that the name of the individual be deferred, Mr. Van Horne, 
Chee hl Ret 


Mr. Van Horne: As you well know, I could have named that 
name but 1 chose not to, given what we had discussed on Monday. 
But it still struck me as peculiar that the-- 


Mee OBellsecdeathink? itis apstempesticiny ajteapot.., 1 jthink we 
are perhaps being overly cautious, but, Meepreterm Gtoperrgon that 
Side today. 


Now, members’ of the committee, you have sagOtas Lhatess Sssue 
before you. The gentleman perceives thatenesshasip~aneg some way 
been--I will use the word prejudiced--because of his inability to 
obtain a copy of an Ombudsman report from the Ombudsman's office 
and perhaps from the governmental organization in question, 
subject to a confirmation of that tattermepointia shes wisheseyto 
address the committee as to that concern. 


Your predecessors have decided to issue the invitatzon.<.91 
invite you to consider now whether you Wich mecOMmmaticanives Chat 
invitation and that decision and issue an invitation through 
either the chairman or the clerk's office. 


Mr. Chairman: Are there any comments on that? Do we have 
a motion? 


Mr. Van Horne moves that the individual be invited to appear 
before the committee at a date mutually acceptable to him and to 
the committee. I think there were some other miders  tOmthatrealsoO. 
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Mr. Bell: As a Say, ifteevonu have reaffirmed that 
decision--ana the decision had limits on it--that the committee 
will “hear Erom/him “on this question oOfmhishinabylity {to montariae 
copy of the report, the committee will not discuss with him what 
he perceives to be the merits or lack thereof of the report. This 
committee has said on previous occasions that it iS not within its 
terms of reference to second guess, if you will, the judgement of 
the Ombudsman on a matter that isStreally not) formally beforemite 


Mr. Chairman: AS the mover, are you in agreement with 
what counsel is suggesting? 


Mr .'°Van “Horne’® lt si®going 7towbes (indudible)e talkgetomchar 
point, “and Iquessthe ’point@really™s that my #motionmshoutdebe 
broadened out to include what has been suggested by counsel. I 
would ask, therefore, ‘that’ that“be Immncluded “newthe motions sAndmis 
Io may at “the: same™ time! speak? tomsiteawouldm@submit “that tema aoe 
difficult for us to keep on track, given that he may well want us 
to reconsider. Therefore, I guess I'm just suggesting a caution to 
the chair and9tosall of@us, thatewe don!tgletehimeiget ickt tangeceou 
the day he comes before us. However, that's almost an aside. 


Mr. Chairman: Is there any comment on that? Are you all 
in agreement? 


Motion agreed to. 


Mr SChairmans:)o I 4 ®thinkee we! miwililededi rect S3thew i ingutanuen 
through) the clerks volfficesit *nosoneshas anymobj ect lon, 


MrsouBell: That's right... °9Mr ~echalirmen, Mmembers@ omearia 
committee, "I* don't ‘see that it “isW@feasible) ‘tom arrangeumcores 
attendance’ between now and next Thursday. It's *notithat youl don"t 
have time” todo “it? I “just don't "believes the’ gentlemen Jwiliaene 
able or prepared to do “2t°with® the! noticeiégivensuYou mayjehave ete 
arrange for a morning or an afternoon at some time between now and 
the resumption of the House to deal with this matter and anything 
else that is not completed. 


Mr... Boudria: Mro Chairman;) why) ise ite note possiblerstoumssue 
to attempts tomget ehim tomcomewbeforestheitend 2. 1 feyoumcanituyetines 
but it is conceivable that somebody could {be available iforsee 
couple of hours within the next week, especially with the business 
that person™”“is'/in;. one pretty well chooses ones Jownetime. elusees 
one week's notice. It may be possible and we wouldn't have to 
extend the meetings any further. 


Mr. Chairman: We can make every attempt to get him in 
next week. 


Mr.ocBebi:yMr. aGhatuman, Siig wollidsislike stom move On sslLossene 
last item remaining for the afternoon, and that is found at the 
very next tab, item A (c). It's broken down into five categories 
in’ your brief; but we'vessghad wan tadd=onessincesthatuetiman) Mus 
Chairman, you received a communication from a member, from another 
person who communicated to the committee through that member to 
you; so, we have six items to attend. One of the purposes--sorry, 
Mr. Shymko. 


Ze 


oo Dells 


Mr. Shymko: If you would pardon me, Mr. Ghaurman peels. just 
wondered, Since we had three items A, B, and C, referring to the 
May 29, 1980 resolution, sub-item (a), are we Gismissindaechias | LOL 
consideration? 


Memthe lis No. 


Mr taschymko > gg Org tlseltherer: gany time when we will be 
discussing that particular aspect? I do not see it listed anywhere 
for September 15, 16 or l7. 


Mr. Chairman: What item are you referring to, Mr. Shymko? 


Mua eohynkoOcag amereferr ing .bO-— 


Mop Belswwelhner cape seman» LESOLUtLONsn stOmetheag Legislatures) on 
that. 


Miss Shymko: The resolution, yes. Phas is item A, 
sub-item (a)--the very first one. 


Me. opel: Wir. @Shymko;o ifmit sas enotezom Nene, it should be 
on here and we can include that on Wednesday afternoon, if that is 
acceptable. 


Mr. Shymko: On the sixteenth? 


Mr. Bell: Under other business. We have now deleted the 
other business we had on there and we have added the C andsethe. B 
items that were originally scheduled for today. We can addr cOsstha.t 
pabue (amo sthesgfirst epart being the May 29, 1980, Ge SOumir Onn aL 
think that is a good time to put it on, as well, because any 
members who have not had an opportunity of perusing the debates 
again would do so. Thank you for bringing that to my attention. 


One of the purposes of giving you the documentation is that 
this record does not have to be taken up with a lot of detail. You 
all have the record that I have in front of me. I remind the 
committee of its ruling on Tuesday morning that Unitieds “ite sdecides 
that) any oof othe ‘matters raised by these letters are such that they 
would assist in the exercise and the fulfilment of its terms of 
reference, and thereby will call that person before you in public, 
these items remain confidential and while we are going through the 
decision process, whether or not to call the people, they remain 
confidential and we can speak in general terms. 


If you would permit me, what I would like to do with each of 
the six is to give you what I perceive to be the substance of the 
person's concern. Mr. Goodman and his office have had three days 
to see it. I do not know whether that is enough time for them to 
make any contribution today. 


The first item, in number one, deals with a gentleman who 
frankly is not satisfied with the conclusions the Ombudsman came 
to in his investigation. He would like the committee to hear his 
reasons as to why he disagrees with the Ombudsman's conclusion and 
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would ask the committee to Substitute his view for the Ombudsman's 
and, thereby, through your process, recommend to the Legislature 
that the governmental organization named in the material would 
give effect to the relief this man is seeking. 


The committee has, to date, remained steadfast that where 
Matters; arey, brought ~tossitse@rattentionm by! 7 wayemot tucommentamo: 
Criticism ‘of complainants ‘who »disagree® withs@tthel Btconcisions 
arrived at by the Ombudsman and any findings he might make 9in 
respect thereto, the committee will decline to become involved; 
only in the most exceptional circumstances would the committee 
become involved. Those circumstances might be where it was 
apparent on the face of the material that there had been a total 
abrogation of the Ombudsman's function in the conduct of this 
investigation. 


Let me give you a very extreme example. A person complained 
in writing to the Ombudsman and the Ombudsman responded by letter 
back saying, "I have considered your complaint and I found it to 
be unsupported and I thereby am closing my file."* That! would bewa 
total lack of process as required by the Ombudsman Act. 


If it waS apparent on the face of any material that that had 
happened, it would seem to me the committee may wish to hear 
something in more detail, both from the individual who has written 
and from the Ombudsman's office. But unless it is an extraordinary 
circumstance, you dao- tread into the realm of Ombudsman 
jurisdiction ana you run the great risk that you maymbe, tinithace, 
and may be seen to be usurping his function. 


Mrs.) Goodman se OuULteytapant, Slrom sthate Wecanmtes nl you that, 
practically speaking, every unsuccessful complainant to our office 
would write reco syou sand askmror = tiem nmigitmto appear. If they were 
under the impression that you were the court of appeal for the 
Ombudsman, or the Ombudsman for the Ombudsman; then otherevacted 
further level of appeal--and I assure you it does not take long 
for people to find that out--and you would be inundated with 
correspondence. 


On the other handjMai want togmake itucleamuthatrcomemor (Ene 
complaints that have been made have pointed out deficiencies in 
the act or matters wherein our procedure could be improved, and it 
has helped in the recommendation of rules. We welcome that. But 
where it comes to the point of being asked to second-guess the 
Ombudsman on a decision as to finding a complaint Supported or 
unsupported, then, as your counsel indicates, I believe you are 
treading on very dVfiiculeeterraineermnd you. are inviting 
destruction. 


Mri uBelise Lier cane continues thuacy you have the detail of 
the individual's concern. You have seen the letters that have 
passed between him, the former chairman, and myself. You even have 
a salutation from the former chairman in a letter to me that our 
glorious camaraderie is drawing to a close. I thought I would put 
that in for comic relief. But in any event, you can see that Mr. 
Morand, in one of the letters to the individual, has given a very 
practical suggestion, that the remedy lies elsewhere. 
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For all of these reasons, it is my recommendation that the 
committee not consider this matter any further, that it will not 
assist in carrying out the terms of reference cjnYeOm « ele tsien Le’ 
communication be sent to the gentleman advising him that the 
committee has considered the detail of the INnLOrMavLon= “ne 
forwarded to it and has decided that it would not hear from him. 


Mr. Shymko: Yes. Following the absurdity, “we could: go" on 
and become the Ombudsman to the Ombudsman's office. If you look at 
the figures, all decisions that were in favour of the governmental 
organization, 1,485, every individual or group that sowdasio not 
satisfied, normally would have the right, using a precedent that 
We) May soet j,=-to come, and Peurce Lone DELOULES WU SHFtO review the 
Ombudsman's decision. 


On the other scale, the same thing may happen on decisions 
that were in favour of a complainant or of an individual. Do we 
expect a governmental organization to come before us pleading that 
we review the Ombudsman's decision? I think there should be a 
motion here to simply not get involved in this, that the decision 
which was reached by the Ombudsman is proper. Il believe they do 
inform the individual or the organization as to the reason such a 
decision is reached. 


Mr. Goodman: Absolutely. The report the Ombudsman issued 
this gentleman is attached--it is in the materials--and a further 
letter explaining why the Ombudsman came to the conclusion he did, 
factedenugust ecleeiii thie -eVent, of course, that you choose to doubt 
it, perhaps we will be reviewing your Statistics =srather  *than 
vice-versa. 


Mr. Chairman: I have been advised that we do not require 
mobronserr wall *<orethis: 


Mr. Shymko: We do not require motions? In other words-- 


Mr. Chairman: As long we have agreement. hie wesehave via 
disagreement then we are going to require a motion. 


3:40 p.m. 
Mr. Shymko: Fine. 


Mr. Chairman: Counsel also suggested that we not hear 
the individual for six months. 


Meemcoldriat sgusteva point Mor eclarification esr chank. EMre. 
Shymko was suggesting that we not consider any of these types of 
applications to this committee to be heard, but I think we should 
Still continue what we are doing now--in other words, judging each 
one of them on the merits rather than a blanket thing that we will 
not hear anybody in fear of now becoming the Ombudsman to the 
Ombudsman. 


I think that is maybe carrying it a little bit too far. We 
should always have that discretion, that is what this committee is 
for. 
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Mre Chairman: (LS ¢thateyoursincenim. 


Mr. Shymko: in .sOtLneraaawords, the individual has the 
freedom of choice of contacting us or not. When he does contact us 
obviously there is a responsibility to look at the letter, to read 
it and to respond. 


Mr. Boudria: We just say no, if we deem it appropriate. 


Mr. Bell: So far it iS manageable. You can see the dates 
of some of these letters. We are talking about nine months. That 
iS a manageable load. To the extent it becomes unmanageable, the 
committee may have to take another look at that along the lines of 
what you suggested, Mr. Shymko. 


Ming Van setoOnne sewdustseicooking Byatt Sthexmdates, sluselovemmecc 
wonder if he has communicated with counsel or with someone to 
further request, because it looks like 1980--April, August and 
December--and then ya,couple of,,letters in early 1981. \ Theres hes 
been nothing since February 1981. 


Mr. Bell: No, there has been no communication received 
by my ) office. TD “think Mr. white can %‘conticmeenco, eturcoes 
communication has been received by his office. I can't speak for 
Mr. bawlomisimortice,, buteeeMre Lawlor's practice was pretty 
consistent, when he did receive something his secretary made sure 
I -got- ar: copy. of git, prettysquickly. So myssquessei1Ss that hemiomeaciesE 
waiting upon an answer to his letter of January 5, 1981. 


Mr. Van Horne: Thanks. 


Mr. .Bell: item. numberm itwo,euas volume CanseScemmtroneetne 
material and in particular the third page, which is a letter from 
the gentleman to Pat Lawlor, you will see that the Ombudsman has 
exercised “his discretion, sin), this .casew to (cefuse, tosmruntnesr 
investigate the complaint. It is that decision to refuse to 
investigate that the gentleman disagrees with. 


You can See in (‘the third  paragraphwor that wlettemeene 
categorizes the decision from his point of view. He gives reasons 
why he disagrees. A personal interview was not granted and there 
is some discussion about his wish to discuss matters as contained 
in supplemental material and certain decisions which he has 
attributed to some members of the Ombudsman's office. 


You will also see, however, going down the bottom of that 
page and going over to the next page and indeed as contained in 
the document accompanying this letter, there is an extensive 
discussion as to the merits of the complaint. Again, this 
committee has said repeatedly it is not a court of appeal atuti wile 
not re-do an investigation conducted by the Ombudsman and that 
question of the Ombudsman's exercise of his judgement et cetera is 
a matter between the complainant and the Ombudsman's office, 
unless there cisissomething» onethe, face sot. that process »ythat the 
committee considers it necessary. tomgetesintowins thesexercise mor 
its functions, and more particularly general rules. 


This committee has never had before it previously a 
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communication from the member of the public who disagreed with the 
Ombudsman's decision to refuse to further investigate. I okepyl eae 
draw a distinction in that kind of discretion with the judgement 
that he exercises when he forms his opinions and makes his 
recommendations. It is a judgement which he is given under the 
act. 


The act is very clear that the courts cannot interfere with 
Pheltexercisel of @thate di’scretion.©°1*® think 91 tiVas,7a moot point 
whether the Legislature can. I do not believe ElvSsemes bCNes case 
where we should go to the wall to decide that moot point. 


Te say quite simplymthereiusnet anything in the detail of the 
material you have before you which would warrant a decision to 
hear from this individual personally to assist you in performing 
your terms of reference for your next report to the Legislature. 


Mr. Shymko: Tfa enmecoul ds dicomment) *yi *thinky-one® ofm athe 
facets of the Ombudsman's office which was mentioned by the 
Ombudman himself is the psychological valve for a number of 
individuals who, in communicating their concern by phone or by 
letter and receiving a written reply that we are investigating anda 
then another reply that we have decided not to further investigate 
the case, to some individuals it smacks of another alien 
bureaucracy--a bureacratical answer and aeabureaucvatic meypensor 
decision. 


He mentions in his letter, and this is the third paragraph, 
"the seemingly arbitrary decision was made by the Ombuasman 
without granting a personal interview." Thises isi: where onthe 
psychological aspect comes in. Had he been interviewed personally, 
perhaps it would have given himerthe MAMpress i Onmeeeh to Steast Tt 
presented my case physically before the investigative body," or 
whoever the investigator may have been there, pathensthan vweoohave 
the investigator reach that conclusion on his own without 
listening to the person first. 


I don't know, maybe I am wrong, but I think had there been a 
personal interview with the man to Histent®rather than sto simply 
read his case-- 


Mr. Goodman: The trouble is, Mr. Shymko, Sirot mw Oretal L 
you are assuming that what someone says ir aeetettenmtos youmis; = in 
fact, the case. In the past what) we have cone lS tiriecmasMranoed. 
has given me copies of the correspondence from members of the 
public. We have elicited the consent of the complainant, who is 
complaining to you, to send you the letters that we sent to him, 
because without that we have no auto mmcyescO 400: SOcw [hen eehe 
committee has made a determination as to whether there was 
anything further that needs to be done. 


Since I only received these letters three days ago and since 
I was waiting to see what the committee would do, we have not had 
an opportunity to do that. But just a caveat, don't assume that 
everything that is said to you Lope i neelact,? the casermiwer have 
found in the past that complainants perhaps have overstated their 
cases to you, as they are wont to do if they want to get you to 
assist them. 


SZ 
Mr. Shvmko: Was he interviewed? 


Mr. Goodman: I can't give you the answer to that because 
we haven't had an opportunity to--I didn't know what the committee 
wanted. If you wanted to proceed with it we will have to get the 
consent of the complainant and we will have to make copies of the 
information “for tyoumand sget® itestomyou sand you can make your own 
judgement on it. 


Mr. Boudriasel sjust@wanty to’ lolar ityelthisenineiny saw letter 
it is kindof ambiguous even what he is Saying. He says that the 
Ombudsman didn't grant him a personal interview. 


Does he mean that nobody in the Ombudsman's office wanted to 
see him or does he mean that Mr. Morand himself doesn't want to 
See him? Of course, that is a totally different thing sslLLeneswas 
Granted an interview by the office of the Ombudsman, as far as I 
ail =CONnCerned,= Fthateeconsticutesmera personal meeting with the 
Ombudsman. But can you clarify that point? 


Ms.  Bohnen: I took his statement to mean that he was 
objecting to not being seen by Mr. Morand. I haven't gone to the 
file but it would be extremely unlikely that he would not have 
been seen by some person--be it a researcher or an investigator or 
de-lawyere before tecouldmbemcloseqr especially since it appears 
thea he Vives:in Toronto. 


Mr onymkos Tehthinkgel Cmts worth while checking whether 
or not he, in fact, was interviewed by one of your investigators. 


Mr. Goodman: We can certainly find that out for VOU. ei G 
the committee wants any further information, as I say, because of 
the duty of confidentiality we can't send you the letters that we 
sent him unless he gives us his permission to do so. 


S250 ee 


Mr. Bell: Mr. Shymko, would you like to defer a decision 
on this until we receive information as to whether a personal 
interview with this individual was granted or obtained? 


Mr. Shymko: Yes, but I would like to have another piece 
Ob Mintormatvons 


Have there been any cases before where you had informed a 
complainant that you would not pursue further investigation of his 
case and then you decided to have a diferent Opinion, you changed 
your mind and notified him that, yes, you would listen to his 
complaint again, or continue investigations? 


Mr. Goodman: Oh yes, if for instance there was an appeal 
procedure--you mentioned grievance procedure--the Ombudsman would 
exercise discretion not to further investigate until such time as 
that procedure was resorted to, and then he would investigate once 
that had been done. 


But this appears to be a case--and as I say I have not 
really examined the letter--where the man provided an affidavit 
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setting forth the reasons as to why he felt the Ombudsman should 
investigate, and the Ombudsman took it into account and decided 
that he was not going to change his view. 


It is often the case, for instance, on a nonsupport 
complaint, that once the complainant writes us backttand @says yr 
Still think I haven't been fairly treated, and this is why, and 
would you kindly reconsider your decision?" Because, OLS course pe we 
now know, if we did not before, that the Ombudsman has the 
authority to further investigate; then he will decide whether or 
not he should reopen. 


Mr. Shymko: This has been doncarnisthesmapastemeher es have 
been investigations reopened? 


Mreeegackaue vest. There vais? onesscased thatet! am personally 
familiar with. We reinvestigated four times, and each time the man 
had a grievance procedure available to him, new cook "Lt sand came 
and asked us to look at it again; and it went back to grievance 
and came back again. Each time we looked at the matter fresh, at 
least four times. Hopefully he will not come back the FIYLEHtime;, 
because it is continuously the same matter. But we do do that, yes. 


Mr. Shymko: In other words, we would not be setting some 
kind of unusual precedent? 


Mee ezacks?: No? 


Mine GOOKe me Whatmils ethe normaly procedure “used?. sis the 
normal procedure that our counsel gives you these letters, you get 
permission before the committee meets to divulge this information 
from the individuals, or do we have to make a decision; .oni seach 
letter each time we meet? 


Mr. Goodman: For instance, if counsel advises you, as he 
did with respect to the first one, that he does not feel that the 
kind of reguest that is being made falls withinmyour sternstoof 
reference, then I would not obtain the consent to get the further 
information that we sent to the complainant, because no useful 
purpose would be served. 


That is why I have waited till today to see what you intend 
to do with each of the items. 


Mr. Bell: The usual procedure is as that motion that we 
passed on Tuesday contemplates. That motion says that 
notwithstanding the issue of confidentiality and where deemed 
appropriate--and the appropriate speaks to a decision by the 
person who receives it, always the chairman--those Letterseawi-l labe 
PLOvVaoediybo Sethe office of the Ombudsman; and it is when the 
Ombudsman receives those letters that, depending on the 
circumstances of the "complaint" they set that procedure in motion. 


It is not always the case where it is necessary to go and 
get permission for release. Some times it has been a question of 
another interview, or an interview with the person and somebody at 
the Ombudsman's office which has resolved themproo len welts Ge 
ola7s PORK ents didnee Hnderstandeecthatieland sthank “you? £or’- the 
explanation." 


34 


Mri.n@tGooke: My’ only concemnmivs Sthatvjietor cexanpre;s cimetenas 
particular letter, if we decided that we wanted to get more 
information we would have to get a release of information from the 
individual, and then we are really not talking about dealing with 
this until the next time this committee meets. 


Mr. 2 Chairmansae Theasspecificyeitemse thatweMr 2 eSlyitOmewae 
talking about should not involve requesting authority from the 
individual involved. That was my understanding. 


Mr... onymkoO:, We jabes (presuming, that swhatesnc yi oecavi nce 
true; but there seems to be a contradiction, because we have just 
made a general statement not to get involved with these cases and 
to simply dismiss them, and at the same time we are discussing 
them and trying to make a recommendation which dictates to the 
Ombudsmany " in, act COursecommittee swid beat dictating pacomatde 
Ombudsman's office. 


Interjections. 


Mr.  Shymkoroem Just “wonder Wity there @ns® qnye contradiceion 
in our terms. 


Mr. Cooke: There may be times when we want the 
information, not to act as a court of appealjs which iisdomnotethan: 
any: O£ uswthink @isi fa igood route to!’ go, but to look watery comtan 
the Ombudsman. We would still have to cetil themereleasamo. 
information before we could do that. 


My only concern is the time frame we are using when we are 
only sitting for two weeks. To get a release of information and 
all the rest of its we: are italking next spring! before we can deal 
with something. 


Mr. vShymkor>) In sother {wordsp;aysthe informations wem would 
like to have, we would like to see this some time on Tuesday or 
Wednesday at the latest, as a piece of information and not simply 
to guide us in the procedural aspect of reaching a decision on the 
interviews, rather than to question the decision itself. 


Mr. Chairman: The clerk advises me also that, in his 
experience, there would not be a difficult problem to overcome. We 
could get the approval of the House to sit some afternoon for an 
hour or two to deal with that. 


Mr. *Cooke:7 ol . jusitl, wonders awhyieather emrcould, not pemead 
easier procedure where a release of information on something like 
this is obtained with’ a letter to the individual indicating that 
the committee still has to make some kind of decision, but an 
automatic release of information so that it can be done quickly. 


Mr. Bell: That will be done as hereafter the process of 
your motion is followed. There is another problem and that is we 
were between parliaments. There was no committee by definition and 
therefore there was no counsel or chairman. As you can see, there 
is a falling between two stools as to this process. 


AS your motion is implemented, that will be done as it is 
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considered necessary in the circumstances. I think what is 
implicit though in the motion is the chairman is to be afforded 
some degree of screening where I think a decision can be made very 
guickly that, "No, we will not get into CLS On eaWal Cece iuUtesc. 


To give you an example, there is a letter you will come upon 
down this list from an individual who has made allegations that 
the Ombudsman's office has either lost or is withholding 
documentation from that person. It is my view that, where those 
types of allegtions are made, the Ombudsman should be permitted an 
opportunity of disclosing files to lay that to rest. 


The Ombudsman does not have the ability nor would he choose 
to go around suing people for defamation. The: only “recourse he 
might have is to have a discussion of that type of situation 
through this committee. If you all perceive a aueficulty? ingecping 
with these decisions, you are not alone for all the reasons we 
have given you. 


May I suggest something with respect to item two? Defer your 
decision until you receive the additional informationgsassyeo sthe 
guestion of an interview. You are going to see later on that there 
is contained in another one of these letters a question of 
information being received or passed on by phone call as opposed 
Pomansinterview or a letter. 


you may be in a situation where you might decide to ask the 
Ombudsman to take under advisement whether, where you have 
Situations falling within the category of refused, further to 
investigate the policy of having personal meetings to explain 
that. It may be appropriate wherever practical. 


Mr. Goodman: I assure you that is done wherever we can. 
I do not have to tell you about some of the complainants who 
approach our office because you get a lot MoRmchemsastoo.s in some 
cases, it is just not appropriate; in fact, it would be extremely 
dangerous to have a personal interview with the Ombudsman. Some of 
these people in this book I am familiar with and they fall within 
that category. 


MreeCe ll -se Can sweederer ithis sand ~get™ throughs thes third 
ane? Cmtninkwe Can..doPit .in about three minutes because it seems 
to me that-- 


MoeuChairmanss I fiwouldy likesstoymntenpect orightigmow yet 
have to depart so Mr. Van Horne icp goingeetOeScumem then chalrnmgror 
the remainder of the meeting. 


4 p.m. 


Mr. Bell: Members of the committee, in the third one you 
will see that in November of last year, which is the last item of 
correspondence for you, tT, ewrotes.s tomsithey.undivi ovals ggauter 
discussions with the chairman and told him what I WOU Om COmmeL I) 
accordance with the committee's established Practwcewssipsavso .COOk 
the time to tell him what I would recommend at the time. 


I did it for an obvious reason. I have received no response 
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to that letter.’ To the best of my knowledge neither the clerk nor 
Mite eLawior has “evers@sreceived®! as kresponse.aad «do gnotesdtawasa ny, 
conclusionssiromethaty but ateusmrorsyourmintorumation: 


you should know that there is a letter from the Ombudsman's 
staft sdatedi tiSeptemberse 295 g Thataeais sAsseletter, serepresentengma 
relatively new procedure called administrative fairness that the 
Ombudsman now undertakes whereby, when his investigation reaches a 
stage where he has the BOOS LELON of the governmental 
Organization," he summarizes that position and gives it to the 
complainant for comment. 


They following, vletter  wdatedssO0ctober .a4,j;e01930 meci cee that 
complainant's comment. You will see that, within a week of that 
date, the complainant wrote to the chairman. Very clearly, when 
the date the communication was sent, the Ombudsman had not yet 
completed his investigation. 


if you fare not ™ going to second guess) the resultcisotmen 
investigation, you ought not to be getting into a matter where 
that investigation has yet to be completed. I would expect however 
that, Since Whats time;e almost: a year, the investigation has been 
completed, 


Mr. Goodman: That is so. 

Mr. Bell: Have you so reported to the complainant? 
Mr. Goodman: Yes, we have. 

Mr. Bell: Did the complainant respond in any way? 
Ms. Bohnen: I think not, but I would have to check. 


Mr. Bell: Would you get that information? What I would 
suggest, members of the committee, you can defer this again very 
quickly but it would be appropriate for you, to «indicate. tosathe 
individual that in no circumstances will you involve yourself with 
an investigation conducted by the Ombudsman which has yet to be 
completed. 


I think you should afford him at least the OPPOLrtunat yeu o 
completing the investigation depending on what information we get 
about the report and any further communication from _ the 
complainant to the Ombudsman. You can then complete your 
communication to him. Again, it is not a matter which in my 
Opinion would assist you in carrying out your term of reference. 


Mr. Cooke: I am not sure we even need to defer it. If 
this individual wrote to the committee before the completion of 
the investigation and has not communicated with us Since, and the 
investigation is completed, then we can assume he must be 
satisfied with the results. 


Mr. Goodman: I sincerely doubt, to be Lair iathate shen 
Satisfied with the result because the Ombudsman found his 
complaint not to be supported. 
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Mr. Cooke: But he has not addressed the matter here with 
WS. 


Mr. Goodman: He has not addressed you on it. 


Mr. Shymko: We would like to know whether he has 
addressea the ombudsman's office subsequent to the Ombudsman's 
decision. 


Mr. Bell: I think also you are going to have to confirm 
that the report in writing has been sent to him. That is the 
critical information. 


Mr. Goodman: We know that now. The answer is, yeS, he 
has received a copy of the report. 


Ms. Bohnen: The answer is, yes, the report was sent. 


Mr. Goodman: Whether he received it or not we do not 
know, but we will check to see whether we received any further 
correspondence. 


The Acting Chairman’ (Mr. Van Horne): You will report 
back to us next week. 


Mr. Goodman: Yes, Mr. Chairman. 


Mr. Bell: But in any event along the lines of what Mr. 
Cooke Said that, if you advise us that no further communication 
has been received from this gentleman, the consensus appears to be 
to report to him that, one, you do not become involved in 
investigations not completed and, two, it is not something within 
your term of reference. 


The Acting Chairman: Does this committee wish to carry 
on to finish this section, counsel? 


Mr. Bell: If the members would like to break at 4:15 
p.m., can we get as much done within the next few minutes as is 
possible? 


Number four deals with an indivdual who had communicated on 
a number of occasions to the committee during the last session of 
parliament. You should know that the matters he drew to the 
attention of the committee were considered by the committee TH 
detail. A consent for release of information, Mr. Cooke, was 
obtained in this case. The files were reviewed by me on the 


committee's behalf with the Ombudsman's office. 


The committee dealt with the matter in camera. The committee 
decided it would not hear from this individual in question, that 
the matters raised by him were properly between him and the 
Ombudsman and would not assist the committee in carrying out its 
Lerm OL Lrererences 


I take it that these additional items of communication are 
not along the lines of the concerns that he expressed before but, 
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as his letter of January 14, 1981, indicates, are more a request 
fOr information. 


You will see in the second paragraph--this is the first 
document as you turn the tab--it thanks Mr. Lawlor for some 
material, indicating, "The letter clearly indicates how the 
Ombudsman operates and treats the citizens who are looking for his 
justified and legitimate help." It makes a final request for 
certain information contained in a letter between the chairman and 
Ombudsman. 


Lt 1s)a tact, Mr. Goodman, 1S ,1t not, that.Clr -ObLicemirs 
presently investigating matters of complaint referred by this 
person? 


Mr. Goodman: It believe there is one. It is the same 
complaint. 


Mr  @be lla Butmeitaiemean accoivVem: ile, 


Mr. Goodman: Yes. You will recall also that following 
our meeting with you concerning this matter, we sent a detailed 
lettertosthe «complainant, jpoint byypoint , wasuclearly saswoossipre 
answering his concerns. 


Mr. (Beli: sito t Ccan justi SumMmal ae cis ee ieiOmnOtEt aice 
this communication to be a further request to appear before the 
committee. 


Would you do us a favour and report back with the other 
information on the other complaint? Would you see whether Mr. 
Morand has any objection to a copy of that December 19, 1980, 
letterbeing provideds Corthe: indivicueal: 


Mr. Goodman: I believe that is a copy of the committee's 
letter to the Ombudsman. 


Mire eouymkO sa inate Sur ton te 


Mr. Bell: That is what I am saying. Would you check with 
Mr. Morand whether there is any objection to that letter being 
provided? By the way, that letter is not with this material. 


Mr. Shymko: Is it standard procedure for the chairman of 
the select committee to send copies of his correspondence to the 
Ombudsman when it affects a particular case or individual? 


Mr. Bell; It iSsnotea Standardspnocedunestorethe 
chairman of this committee to send a member of the jejbeniawe” ei 
communication passing between the chairman and the Ombudsman. I am 
not Sure a request has ever been made before this one. 


Mr. Goodman: You will recall this is the same individual 
who also requested’ of our office copies of ali correspondence 
which we exchanged with ministries respecting his complaint. 


Mr. Shymko: I am not Surprised he raises this, because 
the chairman did send him a copy of the Ombudsman's letter to the 
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chairman; so logically, if there is a communication one way, why 
shouldn't he get a copy of a communication the other way? 


Mr. Bell: That is why I asked of the Ombudsman whether 
he has any objection to his letter being sent. Frankly, I would 
not mind completing the process and then considering the matter at 
an end. As of next Tuesday, Mr. Goodman, will you advise us of 
that? 


Mr. Goodman: Do you have a copy of the letter yourself? 
If I could make a copy of it, it would save me a great deal of 
Eime sine, hocabing «pt. 


Mr. Bell: I will speak to you about that after, Mr. 
Goodman. 


The Acting Chairman: That may mean yes. 


Mr. Bell: Mr. Chairman, item five. 


The Acting Chairman: Before we go on, is there nothing 
else on number four? Number five? 


Mr. Bell: Item five contains extensive correspondence 
passing between the group that the individual represents, the 
Ombudsman's office, Mr. Lawlor and, lastly, myself. 


I can categorize for you what I believe to be the concerns. 
The individual is apparently unhappy about what he categorizes as 
certain attitudes displayed by members of the Ombudsman's office 
and, secondly, the length of time that it has taken for certain 
complaints to be processed. 


4:10 p.m. 


I should share with you some conversations I had with the 
previous chairman. It was not taken to the committee, but the 
chairman and I concurred in the view that the items that this 
gentleman raised were not ones which would assist you in the 
carrying out of your term of reference WithethiSecavVeats na nereawas 
expressed a concern that more time than ought to have been taken 
was taken to process them. 


You have already dealt with that, I would say, ina much 
more comprehensive way than you woulda with this gentleman and the 
group he represents. Their concerns zero in on Workmen's 
Compensation Board files. Niki Catton and Mr. Morand have 
acknowledged that a backlog as high as 850 existed in the last 
fiscal period, which is now down to 430. They expect the duration 
will drop and will not approach the period referenced by this time 
frame. In that respect, you have already done the work. 


As to the question of attitude, my view LS Lie toes 
between the Ombudsman's office and this person's office. I resent, 
on the Ombudsman's behalf and this committee's behalf, receiving 
correspondence every time a letter is overdue or a phone call is 
unanswered so that this committee is dragged incosctocepnhocescs, | 
do not believe that-- 
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Mr. Goodman: Every time the allegation is made that a 
phone call is not answered or a letter-- 


Mr. Bell: I purposely went even further by giving the 
person the benefit of the doubt. I do not see that even that is 
one this committee ought to be dragged into. For the committee to 
become involved in that, even giving that gentleman the benefit--I 
do not wish any conclusions to be drawn by that benefit--would 
really place you in the position of the Ombudsman. You are not a 
whipcracker because some people perceive that letters have gone 
unanswered and phone calls have not been returned or that 
statements have been made to this individual respecting the status 
of files or investigations, with which a person may disagree. 


Putting it quite simply, I would recommend that the 
committee respond to the last letter to me by referencing a review 
of the matter of duration and workload. You will be reporting on 
same in your next report. 


And, speaking to the other question of the relationship 
between this office and the Ombudsman's office, that is a matter 
between respective offices and this committee will not become 
involved. 


The Acting Chairman: Is that agreed? Any further 
questions or comments? 


Mr. Bell: The only other comment I have is--you may not 
want to go this far--I think it is regrettable that the person has 
to use the tone in his letters that he has chosen to use. Whether 
Or not the concerns are justified, tones such as that always 
invoke a Similar response. It seems to me what would be then lost 
would be the real purpose of the Ombudsman's investigation, and 
that is to see whether or not a complainant can have some problem 
resolved. I am thinking out loud. Forget what I have just said, 
DUC Hac cosscaymeie. 


The Acting Chairman: You certainly must feel better 
having said it now. 


Do the committee members wish to deal with the last item in 
CNS particular section: 


Mr. Bell: Yes, I agree. Mr. Goodman, may I suggest this? 
Do you have the material I gave you yesterday morning? 


Mr. Goodman: Yess *ih gavemiceto Mrs cattcon, sbecalseric 
would have fallen under her area. I do not have another copy 20fGiG 
before me. 


Mr. Bells"In “any event, “Mr -=Charrman, it hasetovdo with 
the person's disagreement with the conclusions of the Ombudsman in 
a report, for he concluded that he could not support the 
recommendations for the reasons contained in the material. 


There waS a meeting following that with senior 
representatives of the Ombudsman's office. Mr. Oo COnnOLrwe you 
Should know, in terms of seniority at the bar, has more experience 
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than all the other members of the Ombudsman's staff and any other 
lawyers in this room combined. He is a very senior and a very 
capable gentleman. An attempt was made, I take ty mitotexplarn echie 
whys and wherefores of the report. 


The letter, following that meeting, to Mr. Morand in May of 
this year, makes it obvious that the individual was not satisfied 
with that meeting and with information given there. You Wilie See 
that there is a request in the last paragraph that there be a 
meeting with Mr. Morand personally. 


This communication was passed on to the chairman through 
another member. There is no specific request made of the 
committee. We can only assume as of the present time what the 
individual would like. To the extent the individual disagrees with 
the report and might ask the committee to somehow involve itself 
to reverse the conclusions and recommendations, again, you will 
not do that unless there are exceptional circumstances, because 
that would be a reinvestigation by you of something the Ombudsman 
Ska ies 


mh am sorrye tne clerk has corrected me that, through him, 
the individual has requested a specific appearance to speak to the 
matters raised in the letter. You will note theatechis wWasna,cacec=— 


Mr. Shymko: Mr. Chairman, I was just wondering whether 
we will accept procedures of simply telephone calls or personal 
requests, or whether we should consider anything unless there is a 
written request or a letter--with all due respect to the 
individual in the case. 


Mr. Philip: It is normal procedure for people to call 
the clerk and make a request to the committee and for the clerk to 
report that to the committee. 


Mr. Chairman: Would the clerk like to respond to that? 
Mr. White? 


Clerk of the Committee: Mr. Chairman, in this panticubar 
instance 1 had a telephone conversation with this individual some 
time before the committee was even instituted. I advised the 
person at that point to put as much as possible in writing ana to 
send it to my attention. That was not done. 


The person arrived in my office approximately a week and a 
half ago; and I had ‘a personal interview avéthat point asthe 
material you have before you was given to me with the request that 
this person be heard before the committee. I again asked for some 
sort of formal request but the individual declined to do so. 


Mr. Goodman: You will note the chronology, Mr. Shymko. 
The Ombudsman sent the individual a report on JUV eee Ure Ln 
which he found the complaint not to be supported. The complainant 
then had a personal interview with Mr. G.Gonnor, stoswhom Mas Bel) 
referred and who is the assistant director of legal services, on 
December 30, 1980. Mr. Morand, following that meeting, then 
responded to the complainant by better. 
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I assume that during the personal interview with Mr. 
O'Connor the complainant indicated her dissatisfaction with the 
result .| Somewofsthe’ critacismsare cutlaned by Mr. Morandyrn eine 
letter, dated January 7, in which he responds to the criticisms. 


This was a request, if you like, for reconsideration of his 
result. He considered that request and responded in writing as to 
why he chose not to further. investigage the matter. At which point 
She complains to Mr. Morand on May 25, and then to the committee. 


Mr. Shymko:: It is similar to the very first case we 
had, which is a matter of interfering with the decision made by 
the Ombudsman. I think we should probably take the same position 
we COOK “with=thesspir stmcase. 


The Acting Chairman: It certainly seems consistent that 
we do that. Are there any other comments? Are we in agreement? 


Mie Bells? Mo.gehaircman, pieconcuraiwi th sthat eee be lace uemein 
this case the committee should be as precise as possible when 
responding to the person that we don't sit as a court of appeal. 
We don't rehear, we don't reinvestigate and for that reason you 
decline the request. 


The Acting Chairman: I am sure either YVOUPOrmathe clerk: 
Or both, would check the correspondence going from the chairman, 
would you not? 


Mr. Bell: We pass it on to the chairman. 


I take it that Mr. Morand declined the request the person 
made for a personal meeting. 


Mr. Goodman: Yes. You will note that the four criticisms 
were basically a reiteration of the comments made to our 
investigator in the administrative fairness Pant Bomeecie 
investigation. That is noted on page two of Mr. Morand's latter: 


Mr. Bell: Boiling it down, members of the committee, the 
person has brought the very same information to you that the 
Ombudsman had and has said, "I don't agree with the Ombudsman's 
judgement opinion; I would like you to substitute yours for that 
and give me the relief that I am seeking." We have rehashed what 
YOur positions i Seon thats 


The Acting Chairman: I think we are in agreement with 
the action indicated by Mr. Shymko's comments. 


If there are no further comments or GueSEIOnS; roeiSetimeuta 
call this session to an end. We will adjourn and meet Tuesday 
morning next. 


Mr. Bell: All day Tuesday will be taken up with the 
Workmen's Compensation Board. On Tuesday morning the chairman, Mr. 
Alexander, Mr. Warrington, vice-chairman of appeals, Mr.,O'Brien, 
Special Ombudsman liaison officer, and his assistant, will be 
before you to review the matters in the Ombudsman's report and in 
your report which have to do with Workmen's Compensation Board. 
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I promise you that on Tuesday you will get into the heart of 
VPOULMPOnCtCLON,=« WilCh) iS tO review recommendation-denied cases. Any 
frustrations you have experienced in the last day and a Ha biawil) 
be removed. 


The committee adjourned at 4:22 p.m. 
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SELECT COMMITTEE ON THE OMBUDSMAN 
Tuesday, September 15, 1981 
The committee met at 10:13 a.m. in committee room No. l. 
OMBUDSMAN'S EIGHTH REPORT 


Mr. Chairman: I see a quorum. Ladies and gentlemen, 
could we get under way? I will ask the members of EhemCOmMLie.tees LO 
take a look at your schedules at this part of your book .+rfhis 
morning the Workmen's Compensation Board responses COmmEC Le 


committee's eighth report are starting off and we RAMEE CT etharl | Bae 
over to our counsel. 


Mr. Bell: Thank you, Mr. Chairman. Before you today are 
a number of representatives of the Workmen's Compensation Board 
whom I would like to introduce at the present time. At the table 
Poetchem ilar nc loghtige See Mire geLarry mOlBrien.e Mra OLbrrenead saathe 
commissioner of the board and latterly, for the last two years 
anyway, Mr. O'Brien has acted as a liaison person between the 
board and the office of the Ombudsman. I might say, in my opinion, 
he has a good deal to do with the working relationship that now 
exists between the respective offices. 


Beside Mr. O'Brien is his assistant, Mr. Andy Emmink, who 
will be speaking principally on behalf of the boarceacoday.. | 1 
should advise members of the board that Mr. O'Brien will retire 
from the board in the next few weeks. Mr. EMM nie (Will pled 
understand, assume his responsibilities in respect of «matters 
Ombudsman and matters select committee and I think he has thown 
that mantle to good hands. 


Also, members of the committee, you should know that here 
today is the vice-chairman of appeals, Mr. Tom Warrington. We 
thank you for coming, and as well, the registrar of appeals, Mr. 
Doug Farquharson, who is--am I right? Is DuMGegiSstralLtoimappeals? 


Mr. Farquharson: Registrar of appeals. 


Mr. Bell: Both Mr. Warrington and Mr. Farquharson have 
been very helpful to the committee in the past in assisting the 
committee to know and understand the matter of appeal procedures, 
field policy, decision-making policies and the, like. 


There are two other gentlemen here, whom I Wil es me 1 O's 
introduce because I have forgotten their names and I apologize for 
that. They will introduce themselves as we getmetounche ematterythar 
they have been asked to attend for. 


With that long-winded introduction, let me just tell you 
where we are going today. I am hopeful, subject to how long you 
wish tomescitet thishs afternoon, of completing all Workmen's 
Compensation Board matters today. I think we can. You will see 
that a number of items have been telescoped and combined, and can 
be dealt with at one time. But in any event, we will be dealing 
with the board in three separate areas. 
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The first area will be the responses that the Workmen's 
Compensation Board must make to the recommendations contained in 
the committee's last report--its eighth report. They are 
specifically recommendations four, five and six. 


In addition, they are in dealing with another Workmen's 
Compensation Board matter at pages 11 and 12 of the committee's 
eighth report, I believe. It made certain observations about a 
decision the board had taken referable to a complaint and a report 
and recommendation made by the Ombudsman ‘that has to do with the 
board's policy of benefit of the doubt and how it is exercised. 
The committee; inthe eighth ™reportiamust esata effectively pie 
has some concerns about the way that decision was taken and wishes 
to discuss those concerns further with the board. Mr. O'Brien and 
Mr. Emmink will do that for you. 


When we finish that area we will go to the area of the two 
appendices which the Ombudsman has included in his eighth report, 
appendices A and B. I can save you all a lot of time weeding 
through that. There is only one additional matter that is not 
contained in the first category, and that has to do with an.old 
recommendation made by the Ombudsman and the committee dealing 
with some legislative amendments to the act, to permit the board 
to write off, at its discretion, overpayments made to injured 
workmen; and you will hear Mr. Emmink speak to that DOinte ater, 


Lastly, we will be dealing with what is really the heart of 
your function, and I am sure some of you have been wondering up to 
now, and that is the recommendation-denied cases. This is where 
you are charged with the responsibility of considering=s.a 
recommendation that the Ombudsman has made which has been denied 
by the governmental organization, in this case the Workmen's 
Compensation Board. 


You will hear from both the office of the Ombudsman and the 
Workmen's Compensation Board as to the whys and wherefores of 
their respective positions and you must assess, conSider and come 
to a decision whether the Ombudsman's recommendation is to be 
accepted and recommended to the Legislature, or whether you 
believe the position of the Workmen's Compensation Board is the 
one that you find more acceptable. 


I am hopeful that we will be able to devote most of the 
afternoon to the recommendation-denied matter. I should tell you 
right up front that while the schedule and the agenda list two 
recommendation-denied cases there will really be one that you deal 
Wirth *in-detawl. 


Complaint number 25 represents complaints of 1335 
persons--135 separate complaints and investigations conducted by 
the Ombudsman. The issue and the recommendation made by the 
Ombudsman is identical to the recommendation that he made on 
another case in his seventh report and the issue is identical to 
recommendation number six of the committee in its last report, and 
that is the recommendation that you will hear later and which some 
of you may recall from the debate. It was not Supported by the 
Legislature on a vote. 


That represents, I should tell yOu,, thes veryeetins tasuimer 
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under the heading of “recommendation denied" recommendations by 
this committee, that the Legislature has not adopted and approved 
that recommendation. So you are faced with a decision as to what 
to do with one of the additional ones and what to do by way of 
comment, action or anything else, in response to the decision of 
the Legislature. 


So that is what we hope to do today, and with that, may we 
now deal with board responses to the committee's last report. 


Members of the committee, if you could, in your brvelyetunn 
to large roman numeral B and small roman numeral b, and, under 
that subcategory, if you will go to tab number three, and you will 
see, following that, roman NuMNera tsa pee enone Wideenhat -UuSS where 
the information is contained for this first part. 


Members of the committee, you will see that what I have done 
is extracted from the eighth report that part of the text that 
deals with the three recommendations; it is for ease of reading 
and reference and I believe for this exercise contains all of the 
information you need to bring yourselves up to date. 


Ms. Catton, will you be speaking on _ behalf Cie etne 
Ombudsman's office? 


Mewrcaltonserves 

Mr. Chairman: And Mr. Emmink, you will be speaking-- 
Mres Enmiinkseves- 

Mr. Bell: All right. 


Members of the committee, complaint number nine in the 
Ombudsman's seventh report was considered by the committee last 
July. The substance of the facts that the committee dealt with is 
found at pages 42, 43, and 44 of the eighth report, which is with 
the material that I have just referred you to. Permit me to review 
a few salient points. 


EOct208aams 


On page 44 you will see after the Ombudsman concluded his 
recommendation he reported his conclusions and he recommended to 
the board that its previous decision, the decismon which? Gis 
complained of, be revoked and that the complainant in question be 
extended the benefit of reasonable doubt and granted entitlement 
for an accident arising out of and in the course of his employment 
ang Apriise 9, 1976, which incident the Ombudsman concluded 
aggravated a pre-existing back condition. The Ombudsman further 
awarded that all appropriate and commensurate benefits be afforded 
to this gentleman. 


You will see in the next paragraph that the board declined 
to implement the recommendation andsdid sso fomauthe sveasonss set;.out 
later in the paragraph. 


I shoulda tell you that it became very apparentasto the 
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committee, Tas@itodealtwith thisimattersan “detalilelastaJ Giayescnag 
the position of the Workmen's Compensation Board was unacceptable. 
Putting™ thatanother Gway fP puttings ithatrine® avepositivereway, git 
became apparent--and there was a consensus in the room even 
without a vote--that the Ombudsman's recommendation would be 
Supported by the committee. 


The committee undertook a new step last July. For the very 
first time it took a vote in public as to whether a recommendation 
of the committee would be accepted, and if so, whether the 
committee would so report and recommend that to the Legislature in 
its next report. The vote was passed and accordingly the Workmen's 
Compensation Board waS immediately informed of the committee's 
conclusion ~ "and “recommendation™ and’ urged)’ to 6@sactaPupones tha 
recommendation as quickly as possible. 


You can see from the text of the committee's report that the 
Workmen's Compensation Board did act upon that recommendation 
relatively quickly. By the time the committee finalized its eighth 
report it was able to advise the Legislature that the 
recommendation had been acted upon and the implementation was 
totally satisfactory. 


Concerning the background, the real reason that wasS done is 
that since the committee has dealt with any recommendation-denied 
type cases--I should not single out the Workmen's Compensation 
Board--there is a significant time lag between the making of the 
report and recommendation by the Ombudsman, the decision of the 
governmental organization not to accept that recommendation, the 
subsequent reporting of that fact by the Ombudsman in his annual 
report, the meeting with this committee to consider the issue, the 
reporting by this committee to the Legislature, the debate and the 
subsequent implementation. It is not hard to see a 12-month gap in 
that process. 


It was felt by that committee that where the complainant's 
concerns, on at least the face of matters, required some more 
immediate action, the committee would, where there was. an 
immediate consensus that Lt would support an Ombudsman 
recommendation, would repeat that process again, thereby speeding 
up the process. It worked very well with this case and in my 
opinion the board should commended for its quick response in 
accepting that recommendation. 


Mr. O'Brien: I chank’ Mr. Bell, there is one 
circumstance that the committee should understand in cases of this 
particular kind. In all matters of claims before the compensation 
board, the board treats the employer as a party of interest and 
when we have a recommendation that involves the interest of the 
employer, who has not had an opportunity to consider the position 
in which the board is placed relative to the recommendation of the 
select committee, the board, in the interest of not being involved 
in’'a challenge ‘on the "basis of ndtural justice, feels “that #-temucst 
avail the employer of an opportunity to present his objections, 
Submissions, relative to the implementation of the select 
committee's recommendation. 


There are a great many cases in which the employer really 
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hasn't any objective position. In the particular case where the 
recommendation was made and voted on by the select committee, the 
employer had vigorously opposed the allowancemomethiic wpanticular 
claim throughout the whole of the board's adjudication process. 
The board is determined that we are not going to be in a position 
where a court could find that we have proceeded without giving the 
employer the appropriate opportunity to dealuawithetnesmatter ras ia 
party of interest in the claim. Hopefully that won't happen often, 
Pree new COeCS yy 1 taewisliles ben ithe, position ~of..the board that we 
cannot proceed to implement the recommendation Wicholtegi VIngatne 
employer an opportunity to present it cm posit One UOmuLUeambOard. 
Thank you. 


Mix Bell: Thank you, MY. OSB CLen. Members of the 
committee, just to give you some further background reference, in 
this committee's seventh report starting at page six and running 
through page 10, dealt with the matter of the Workmen's 
Compensation Board responding, if you will, to recommendations of 
this select committee. Some of you may recall there wasS some 
discussion in 1979 between this committee, the Minister of Labour, 
the Ombudsman and the Workmen's Compensation Board as to whether, 
or to what extent, the Workmen's Compensation Board was under an 
obligation to implement a recommendation made by this committee. 


I think initially, regardless of whether it was adopted and 
approved by the Legislature, imjeithe (amaternoalea, theses commrtree 
referenced a letter written by the Minister of Labour in July 1979 
to the then chairman of the board, Mr. Starr, where he advised the 
board must "be particularly responsive to recommendations of the 
Ombudsman that receive the support of the select committee on the 
Ombudsman." He then speaks about his direction for procedure 
between the Minister of Labour and the Workman's Compensation 
Board to prepare, formulate formal responses to the committee. 


What is also interesting, and this is relevant when we get 
to the discussion of your recommendation number six in the last 
report--Mr. O'Brien may want to comment upon this--is when Mr. 
Starr appeared before the committee at that time, he assured the 
committee that when it made recommendations to the Legislature, 
those recommendations would be implemented by the Workmen's 
Compensation Board. 


I don't believe I am overstating what Mr. Starr has said and 
I don't believe the committee overstated it in its report. So that 
has been the background of the Workmen's Compensation Board's 
position in respect of your recommendations I guess up to but not 
including recommendation number Six, about which we will have more 
to say. 


hOe30}a.ms 


T bdo» notehave’ anything «further (to deal .with recommendation 
number five, under tab I. I think that fairly States, 1t. “Lt is 
there more to advise the members of this new procedure the 
committee adopted last time and very successtul ly @so-eebteis itair 
to say that where similar circumstances again present themselves, 
you can consider whether to make an immediate recommendation for 
some sort of action. 
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If there are no questions by the members of the committee, I 
will turn now to the next item. 


Under II, you will see I have referenced for you complaint 
number 28 in the Ombudsman's seventh report in respect of which at 
page 50 of this Material, the committee's last report, 
recommendation five was made to the Workmen's Compensation Board. 


Again, for further background “information,* when™ this  repore 
waS debated in the House on May 14, 1981, particularly Hansard 
reference page 703, which members of the committee you have in 
your material under™ part C,™ letter i, 11, which l-will=bewcurmmnd 
to in a moment, the minister, on behalf of the board, accepted the 
recommendation and advised that it would be implemented. Since 
that time, the committee has received no word as to when, or to 
what extent the recommendation has been implemented, and with 
that, Mr. Emmink, I will throw it to you to advise the committee 
what has happened in the meantime. 


Mr. Emmink: In this case, the board accepted entitlement 
and processed benefits to the complainant in the amount of 
$10,059.44. This represented temporary total disability benefits 
from’ October 4, 1975, to”-October” 1871976” and™partial= disabiuitee 
benefits “at the rate “of _50 per cent "from October™ 16-19 7o sate 
December "31, 1976. The man” “has*™ an** appointment™= ror ea pension 
assessment on September 24 of this year. 


Mr. Bell: You are still implementing the recommendation? 


Mr. Emmink: Yes, he has been paid temporary total and 
temporary partial disability benefits, and it now remains to be 
seen whether or not he qualifies for a permanent disability award. 


Mr. Bell: In the past the board has responded in writing 
to these recommendations, I think in almost every case, in the 
form of a subsequent decision by “an” appeal "board™= panel. Do] & 
detect, Mr. O'Brien, or Mr. Emmink, that there has been a change 
in the in-house procedure? That there was not a subsequent board 
decision in this case? 


Mr. Emmink: That “is true; Mr.¥ Bell.) Sine thiseecaceaaea 
letter waS written to Mr. Morand and to the minister. 


Mr. Bell: Advising that it would be accepted? 


Mr. Emmink : Advising him that the claim “*would "be 
accepted. 


Mr. Bell: ~Coula@ “either “the Ombudsman "s'™ office, *-ome youg 
office, before the end of the day provide the committee with a 
copy of that letter so that it has something in writing recording 
the implementation? 


Mr. Emmink: I can provide you with a copy of the letter 
that went to the Ombudsman, if you like. 


Mr. Bell: Picase, "lf" you woular 
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Mr. O'Brien: Perhaps it might be best to demonstrate 
that it was accepted by minute of the corporate board. 


Mr anneiicmen llwer ightaesvours might wtablesgwithuustipatypyou 
would, maybe not today, but subsequently, a copy of that minute. 


Mrs. Catton, do have you anything to say in respect of the 
manner in which the board has implemented their recommendations? 


Ms. Catton: No, as the board has implemented to date 
part of the recommendation, and it is an adequate implementation 
of our recommendation to date, and we will have to wait and see 
what happens with the permanent disability benefit. 


Mr. Bell: All right, but let us deal with what LSae Let 
now. The recommendation which is at page 50 of the material under 
this part, speaks to the "complainant should then be granted a 
permanent disability award in an amount to be determined by the 
Workmen's Compensation Board." 


It is agreed that the board has the discretion to assess. 
Mow Catton:a Thate@issright< 


MomtBellc. Providedsee however, mthattawe fare mot iT) Own 
situation that they do not assess zero. Is there a possibility of 
that? 


Mr. Emmink: That is always a possibility, Mr. Bell. We 
can only award permanent disability benefits in accordance with 
the findings of the examiner. If the findings imodicate sthagwthere 
is not permanent disability then, ofe course, §iwemwillenoerbewable 
to award a permanent disability. 


Mr mebedsnt tOKaybeeltecthinkebwestbetter® Leaveumgit this way 
then. If, aS, and when that assessment is made, and a decision 
taken, would you advise the committee in writing-- 


Mr. Emmink: Yes. 


Mr. Bell: --through my office as to the results and give 
a copy to the Ombudsman's office so that they can assess it, and 
advise the committee subsequently whether--just advise them of 
their comments. 


Mr. Emmink: Yes, I can do that. 


Mr. Bell: Members of the committee, I would suggest that 
two. «things: «flow: .To the extent the Workmen's Compensation Board 
has implemented the recommendation bygmmartordang as. Chas. person 
benefits, they have fully complied with the recommendation. To the 
extent that they have arranged for an assessment to be made of 
permanent disability, they have complied. 


What remains is that assessment, and if the assessment is 
zero, it would then remain for you to consider whether in the 
circumstances that 1S an appropriate implementation of the 
recommendation. 
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ley Cooke: lige the Workmen's Compensation Board did 
assess zero in this particular case, and the Ombudsman was then 
advised of that, would the Ombudsman then, since there would be a 
new disagreement, do their own assessment, and recommend to the 
committee? How can this committee ever decide what a percentage 
dasabi lity snoula yor Snouldmrote bes 


Mrs 8Goodman?* Well, SitaeetieicouldairespondpaeMrege sce! aeaine 
answer is that the committee should not, and neither should the 
Ombudsman. We have nov. The Ombudsman, you may recall, 
recommended, and this is referenced at page 47 of the select 
committee's eighth report, and the recommendation included--I am 
referring to the last full paragraph--a recommendation that the 
complainant should then be granted a permanent disability award in 
an amount to be determined by the Workmen's Compensation Board. 


Mr. Bell has already indicated that the select committee 
Supported that recommendation, and that is why the practice of the 
committee in the past has been, notwithstanding its support of our 
recommendation, to ask the Ombudsman whether he is’ satisfied 
before the committee indicates whether it is satisfied with the 
response’ to its recommendation, whether the Ombudsman is 
Satisfied.» It is” for. thateseneason’*that® eMrs ts. Cattonelmeserved 
judgement on implementation of that part of the recommendation. 


At that time, we will, I assume, be asked by the select 
committee whether the Ombudsman is Satisfied with the 
implementation, and depending upon what the Workmen's Compensation 
Board does, of course, will respond accordingly. 


Mr. <O'Brien:' Mr’) Chairman, 9 .woulda@likey tosjsuggesite to 
the committee very seriously that when they are considering cases 
of this kind that they should not make a recommendation that a 
permanent disability award be granted. The question of whether 
there 1S a permanent disability is a medical finding, and I think 
it would be much more appropriate of the committee to recommend 
that consideration be given and an award granted for any residual 
disability that may be assessed. 


You put the board in a very awkward position when you 
recommend that somebody be given a permanent disability award, 
when), the medical’ “findings “turn” out *that therewics, fin Sactyeenc 
residual disability as the result of the accident. There should be 
a recommendation that it be considered and assessed. 


Mr. Bells. Mr. gcO'%brien, rr Peimrontaarespondeeet ommmetic tne 
agree that where the committee is about to decide to make a 
recommendation on its own, removed from an Ombudsman 
recommendation, it ought not to get “into ‘the medical assessment 
business. It ought not to get into the medical findings business. 


LO 40am, 


However, where the committee considers a specific 
recommendation made by the Ombudsman which contains the very 
recommendation or the very matter of a permanent disability award 
aS this one does, the committee has no choice if it decides to 
accept the Ombudsman's recommendation, but to phrase it that way. 


os 


To do otherwise would be not to support the recommendation of the 
Ombudsman. 


I think what you may be saying to the committee, or through 
the committee to the Ombudsman, is they ought not to be in the 
medical assessment business and that is an issue that your offices 
may have had dialogue on, and I am sure you willemecontinue to have 
Gialogue on it. 


But where the Ombudsman, for reasons which he is able to 
SUDDOL Lain Manis’ reportynemakes ea recommendation that a permanent 
disability award should be made, but leaves it to the board to 
assess the amount of that award, I think this committee would have 
some difficulty in extracting that part of the recommendation. 


Ms. Catton: Mr. Bell, I would like to comment to the 
committee members that, when the Ombudsman makes a recommendation, 
he considers whether there is evidence that a permanent disability 
exists. He does not make a recommendation as to the quantum of 
that disabilty and the assessment of the disability is left to. the 
board. 


You are talking about two different things. One is |.the 
existence of the permanent disability and the other question is 
the amount. ins tos gicase; the Ombudsman felt a permanent 
disability did exist. Now the question is to determine the amount 
of such a disabilty. 


Mroeebe Lliaelr ho cO'lbr ten, ditesyoumtake: @thatyexample! Eom ats 
logical extreme, what you are really saying is that the Ombudsman 
ought not to make any recommendations to the workmen's 
Compensation Board that a decision be changed, because every 
recommendation he makes goes to a variance or revocation of a 
previous decision which, of consequence, requires benefits to 
accrue that were not awarded previously. That is always based upon 
a medical assessment in some way or a judgement based upon medical 
evidence. 


Speaking for myself, I do not see any substantive difference 
between the Ombudsman making conclusions about a permanent 
disability of an award than any other type. 


MreenO WBrien-) J. uthink. you. are right, Mr. Bell. We shall 
explore it with the Ombudsman. But let us have it understood that 
we cannot be in the position where the Ombudsman 1s imposing the 
medical judgement of whether or not a man has ae residual 
disability as a result of his accident. 


A permanent disability, in terms of a residual disability as 
a result of an accident is a medical judgement and-- 


Mr. Cooke: It is a matter of judgement (inaudible). 


Mr. O'Brien: But the Ombudsman, inst myeemind, us 7 not 
competent to make one. 


Mr. Goodman: The Ombudsman, to be italia, has never 
Suggested he was competent to make such judgements. The issue 
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before the Ombudsman is whether the board acted unreasonably on 
the medical evidence before it. The Ombudsman here so concluded 
and, rather than making a recommendation under 3(a), that the 
matter be referred EOL further consideration, advertently 
recommended, purSuant to section 22(3)(c), that the decision be 
varied. Let us not be under any mistake as to that. 


Mr. Bell: Nobody is. I think we can Shorten it. 


Mr. ~O*Brien;, ithesamatterss.syOUs.jUSteaenaised, sfOm dialogue 
between the offices, are of course matters that presumably have 
been and will be discussed, and hopefully resolved, between your 
offices before they get here, so that, to the extent you have an 
agreement! (tomdisagreess that. Jise allijwe qwille-worrmy,, about pbecauser 
members of the committee, we have had some dialogue on previous 
occasions with governmental organizations appearing before the 
committee and raising issues or asking questions which more 
properly should have been asked of the Ombudsman's office during 
that=process. 


You have assisted the committee, Mr. .O'Brien, sin ~alectandg 
some board concerns in that regard. I would say it is an age-old 
problem that, as long as the Ombudsman deals with Workmen's 
Compensation Board matters, will always be with you or us. 


IT “have? nolo furthers iquestions) ~or’ commentsseoh/ teitheresthne 
Ombudsman's office or the board, Mr. Chairman. If members of the 
committee might, I would suggest that the recommendation does 
Speak to the fact that a permanent disability finding has already 
beenjomade ‘and weljare really yinto, thes quantafication ssctaqe nse 
seems to me that zero was not contemplated either by the Ombudsman 
in his recommendation or the committee in its recommendation. 


MrisemShymkozi gihis sis sayematter j.of)ptime, spsbuGeetne Gmeducag 
evidence can be researched and may not be forthcoming until, let 
uSigsay;, Live vears from enow. «ing othersiwords, swhethew.olenotmatie 
complainant's condition is declared stable or is stabilized may be 
a time factor involved before we establish the permanency of his 
disability. Is there a time factor here? 


Mr. Emmink: He would not be assessed, Mr. Shymko, until 
the board was satisfied his condition had become static. 


Mr. Shymko: But the board may not be satisfied after the 
first assessment. 


Mr... Emmink: That. is .#trues@ It —happenses isometumesiauthace 
when we bring a person in, we find his condition is not static and 
the rating would be deferred. 


Mr. Shymko: It could be deferred in perpetuity. 


Mr. Emmink: I suppose theoretically that is possible, 
but I have not seen it happen. 


MraesShymkos gltindy ijtespuzz lange ths tee beast eee Oat 
a contradiction in that particular recommendation since it speaks 
of temporary disability benefits that should continue until such 
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time as medical evidence indicates that a complainant's condition 
is stabilized. 


I would imagine that, if the condition is not stabilized, 
that permanent disability should not be awarded. I cannot see in 
my judgement where the factor of a permanency is already 
established and there is a condition for that permanency. 


It seems the Ombudsman has ruled and the committee has 
established--in other words, a verdict has been passed already 
that the man is permanently disabled and yet we have put 4 medical 
condition. 


Mr. Emmink: We have to determine the extent of the 
permanent disability and we can only do that through an assessment. 


Mr. Goodman: We are just talking about a question of 
extent, Mr. Shymko. 


Mr. Shymko: Oh, I see, Tie 1s) a soueStlonssOL, sexcvensi1on 
only. 


Mr. Goodman: Of extent of disability. 


Mr. Emmink: How much is it? Is it two per cent, five per 
Col 2 


Mr. Goodman: The board's practice quite reasonably is 
that they cannot make that assessment Un cil etnewmec ORCs On ELS 
Stabilized. No matter what the permanent disability is, they are 
going to wait until it stabilizes. 


Mr. O'Brien: I think stabilized is a bit of an awkward 
word. 


Mr. Shymko: This is where aL find a problem in 
understanding the professional-- 


MrineO'BovenzacSosdis. the wordyastatic, in) this,sense. There 
comes a time when the board is satisfied §-that =the ~man‘s 
improvement--you are not going to improve any more, you might very 
well get worse. 


At that time, when the board is satisfied the.man has 
reached that state, that it is going to be permanent 2th OG hae ic 
may deteriorate, then he will be rated, always understanding that, 
if his condition deteriorates, he can be rerated and very 
frequently is. If the medical information indicates that his 
condition has deteriorated, his pension under our present act 
would be increased. 


Mis Cooke: But in the meantime, Unt ae SeeeCONd LOLOn 
stabilizes, he is receiving his temporary benefit. 


Mr. Dean: My question is also to Tact ac maw, eee See 
temporary benefit anyway and on what level is this assessed? 


Mr. Emmink: Temporary benefits are paid for that period 


Vs 
of time when a man is recovering from the acute injury. 
Mr. Dean: What are they, though? 


Mr. O'Brien: Seventy-five per cent of the man's accident 
earnings. 


MrvemDGar: 750° «Cees snOtmasee teen cemlo mn OLesde fl 1 hOQmeant nan 
in this period. 

Mr. Emmink: In this case, the benefits expired or were 
closed ‘on* December 31, 1976. Now, I do not have’ the -inftormativon 


with me as to why they were closed on that date, but it may well 
have been that he returned to work. 


Ot Ula cin 


Mr. Dean: So actually at the time ‘the “reportuiwasmmademne 
had not been getting any temporary benefits? 


Mr. Emmink: No. He has not been receiving benefits since 
December 31, 1976. 


Mri Deans" Anda hie=1s Str note 
Mrseemmink: He ils "Still not. Thatta ce truce 


Mr. Dean: What would happen, then? Does he get anything 
retroactively? 


Mr. Emmink: Yes. If a pension is awarded it will be paid 
back to the time the temporary benefits were closed. 


Mr. Chairman: Even if he has been fully employed during 
that? 


Mr. Emmink: Even if he has been fully employed, yes. 


Mr’; “Goodman:” Ast av*matter of fact ,Sihegsehasmenat sbeen fully 
employed. He has not been employed. 


Mr. Dean: it presume we can only assume that the 
temporary benefit was cut off because the board thought he was not 
entitled" to™1t. is *that *the=reasone 


Mr. Emmink : I do not have the Pole ~ewath me so 
unfortunately I cannot say exactly why it was closed. 


Mr. Dean: “Is” ‘that “the “entire ‘season? 1s there fa magic 
date, at the end of a certain year you cut him off? 


Mr. Goodman: Perhaps we can assist, Mr. Dean. 


Mr. O'Brien: It would be on the basis of the medical 
report from the doctor indicating he is no longer totally disabled. 


Ms. Catton: Mr. Dean, say somebody broke their leg and 
their’ leg" was@tin’ *a cast, “they woul amepemron temporary benefits 


dara 


during the time their leg was in the cast but if, because of the 
nature of the fracture they were left with a permanent LINN TOE 
something else, the temporary benefits would cease when they were 
able to go back to work and the cast was off@ctne ~teo.nSrhe 
permanent benefits would be paid hime tor the “dimp ethat@Mexisted 
that resulted from the break in the leg. 


Mr. Dean: And the amount, again, would depend upon how 
Gepiitatingsa t twas? 


Meneecacton: .Thatuis might. 


MreICooreeWOUlceenOt | this individual tore the = per 10d or 
time, uSing the example of a person in a cast, who had “lost his 
job or was not immediately back in the work force, then normally a 
rehab file would be opened and the person would be on temporary 
Bota l-— 


Mr. Emmink: In the normal course of events that would 
quite likely occur if it were evident the man had a permanent 
Disable yvebUL yee toils wcaseyethe claim of course was allowed in 
some considerable retrospect some four or five years after the 
event. So the same circumstances do not exist. 


Mr. Cooke: We can only assume that the claimant is happy 
with the back payment but I cannot understand why the individual 
would not be getting some form of temporary benefits between the 
end of 1976 and now, until he is assessed. 


Mr. Emmink: It may well be he has chosen to leave the 
work force for other reasons not related to his injury. 


Mr. Shymko: I wonder whether or not we may be tempting 
the particular complainant since the temporary disability is much 
higher tian. tathat. a1OL a permanent disability awarded. My 
tmaerstanding, in terms Of ~ the compensation, is the complainant 
does receive more if his benefits are temporary rather than 
permanent. 


Whether or not he could question the stability of his 
condition by questioning, let us say, the assessment you may make 
and that may again go before the Ombudsman and appear before us, 
his condition may, according to him, be deteriorating. 


To what degree does the Ombudsman have the power to question 
medical evidence and then give us the same recommendation so that 
we deal with medical evidence that may be supporting the Phareie hag eVel o 
his condition is stabilized, while he may guestion that medical 
report and assessment and say it ismaeterlorating ana then tpresent 
it before the Ombudsman. 


Let us say the Ombudsman supports the complainant: To what 
degree do we move into this area of medical evidence and pass 
judgement where the board, I am sure, With@allVofed tsvexperience,, 
would probably have a better judgement of assessment than perhaps 
members, certainly of a committee? 


Mr. Gooaman: That is a very valid concern, Mr. Shymko, 
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one which the Ombudsman recognizes. That is why the Ombudsman does 
not deal with medical evidence, nor does the committee, apart from 
determining, in the case of the Ombudsman, whether the board acted 
reasonably on the medical evidence given to it, and apart from 
this committee determining whether or not the board has adequately 
implemented the committee's recommendation on the evidence before 
Late 


Mr. Cooke: Then how does the Ombudsman deal with a case 
that comes before it; aS mentioned to uS in some of our other 
briefings, a lot of the cases that come before you are people who 
are not Satisfied with the percentage granted. That is 
something--how do you deal with those cases? That must be 50 per 
cent of my case load. 


Mr. Goodman: Yes. The most that the Ombudsman would do 
in a case like that is to suggest that the percentage amount that 
has been awarded does not adequately reflect the injury, and he 
would recommend that the board reconsider and grant more than what 
has been granted; but he would not give a percentage. 


LUSS Tdaveby .d1teticult case J. agree wien: VOU... lt) Sue ceeces 
easier when you are dealing with a zero base and we can say that 
certainly zero isn't proper. But even in those cases, as in this 
one, the Ombudsman does not recommend a certain percentage, nor 
should he. As Mr. Shymko recognizes, the board has the authority 
so to do, and these matters should be left to the board. 


Mr. eGooke: It would be a tot easier” 1 wes went thes route 
of employable versus unemployable, but-- 


Miu O BEIenNts ASS ta gmatteraole informations 1b Same npoucame 
to understand that, just in the sense of dealing with this case as 
an example, the man hasS an appointment to be assessed for his 
permanent disability. If there is an assessable disability an 
award is made in some percentage of the whole man relative to that 
disability. That in itself is appealable. 


Now, aS Mr. Goodman has said, the Ombudsman does not concern 
himself at this stage with that assessment. The man may appeal 
that assessment. All these permanent disability awards are always 
open at the board. If the man is reassessed he may appeal it. If 
the percentage is sustained at the appeal board level he once 
again has a complaint that he can take to the Ombudsman on a new 
decision. 


Mr.8 Goodmans. Except ~ Mrs O.Brien, athatse the committee ,s sas 
I understand the committee--we ran into this problem before where 
entitlement was granted at a rate. of zero: in other words, the 
board accepted entitlement and made a nil award--the committee, to 
my view, quite properly didn't say to the complainant, "Even 
though the committee has supported the Ombudsman's recommendation 
you,still -must «go ithrough “al lesyoursg sappeal. ) procedures mons thas 
adjudication, then come back to the Ombudsman and then the 
Ombudsman will go before the committee again." The committee quite 
properly, in my view, said to the board, "This is not an adequate 
implementation of our recommendation." 


be 


I'm sure we can all see the inequity that would result to 
the complainant if, having gone to the Ombudsman, the Ombudsman 
having supported the complaint, the committee having Supported the 
Ombudsman, the Legislature having supported the committee, what 
results is that the complainant has to go all through his appeal 
procedures again and come back to the Ombudsman. 


I suggest to you that that was not what the legislature had 
in mind when they permitted the Ombudsman to come before the 
Legislature as his court of last resort under section 22.sThat 
would defeat the purpose of permitting the Ombudsman to Livers 
report, of course. 


Interjection: I agree. 


Mr. Chairman: Are there any more questions on this case? 
Anything else? 


Mere BelieNo, [don 't, Mr. Chairman. 
Mr. Chairman: Can we move on to the next case? 


Mr. Bell: Okay. The next one is going to take us some 
time. May 1 suggest that we get rid of this overpayment matter 
first rather than tag it onto the end? 


Mr. Chairman: Certainly. 


Mr.” Bell: Bear with mée,. members of the committee. The 
Ombudsman in his eighth report--and I believe it's appendix 
A--referred to an outstanding recommendation of his, and ineesact 
an outstanding recommendation of the committee's, whereby it goes 
all the way back to complaint number 31 in the committee's third 
report. Members of the committee, if you want a reference in your 
Briersit is C(oa)(6) under that, and-- 


Heleees Ins 


Inter jection: There "s'eae-small one; two tand’*=three. seis sig 
one of them? 


Interjection: Appendix 2. 


MEeeBe eaves, eit ic. ts. appendix = 2. Of, ela tieesOLrty sme lc 
is founa at III, members of the committee, under Six. rts 
actually Ombudsman's report number two, complaint number 132, 


which references recommendation number 31 in your Chit OsrepCrL. 


Now, to give you briefly some Dackgrounce= YOU wWwiinl er ecain 
that you heard reference, when we met with the Ombudsman and his 
MeSceemat. their office “last’“week, “to a «case **inee which, by 
administrative mistake, this person had received for a period of 
almost 12 months a benefit twice that which this person had been 
assessed as eligible for. The mistake was uncovered by the board, 


and the board communicated with the person by saying@simply:+"We 
paid you by two. Please pay us backs. 


Naeeakresult Of Les deliberation over this case the committee 
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recommended in sits: athind sreporte that, etomatftord mtheseworkmenus 
Compensation Board maximum discretion in these circumstances for 
humanitarian or other good and sufficient reasons, it be given 
Statutory authority to write off an overpayment. 


The prevailing view at the time was that the present 
legislation does not give the board the ability to write off an 
Overpayment, So they felt it necessary to have that stated 
explicitly. Since that time--this goes back, I guess, to 1977--we 
have asked the board each year when that amendment was coming 
forward. The board has said "Not yet." 


Mr. Emmink, what do you have to say today? 


Mr. Emmink: We finally have something, Mr. Bell. It's 
contained in the white paper on workmen's compensation in the 
draft legislation new act. 


Mirae Bell: Shiseyiss themwWeilermrecont ca. sNorael ain SOLE YV:  autaus 
the result of the Weiler report. 


Mrs Emmink: “Its “based, on thessweiler leccyefeperern, yee wie) Oe 
contained under section 66(2) in the new act. I have a copy here 
that I can file with you. I have copies for each of the members, 
1£ you would like. 


Mr. Bell: Yes, if you'd ask the clerk to take them from 
you and distribute them to the members, please. 


Mr. Emmink: This section gives the board the discretion 
either to write off the overpayment recovered or reduce or suspend 
ake 


Mr.e Bell: . Maybessyoum. can  7uStuswalt, unt Lisawemeal | get a 
copy So we can follow along with you. Where is it specifically? 

Mr. Emmink: Right at the bottom. 

Mr. Bell: Oh, you have boxed it in. Is it subsection 2? 


Mr nmi nk sce cma ont 


Mri Bells) -Ilt speakss sto bothmecides mat Speaks to the 
writing off of an overpayment or to tak ing estepsivtosirecovermen 
overpayment either by setting off or by taking legal action. 


Do I take it that the procedure that the committee 
recommended to the board previously respecting how it deals with 
persons where overpayments have been discovered-- In other words, 
you don't just come in and present them with a schedule for 
repayment immediately. I think you would-- 


Mr. Emmink: No. We would-- 
Mr. Bell: The recommendation was, and i think the 


procedure implemented was, that ability to pay be assessed before 
any decision is made. ; 
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Mr. Emmink: That's right. We wouldn't want to create any 
undue financial hardship. If a person who has been overpaid is not 
working and has no income, then of course we wouldn't make any 
demands that he repay it at that time. But if in the future, for 
instance, he should again become employed or become entitled to 
further compensation, then we might try to work something out with 
mim whereby he ‘could repay, allwom..at Veaste deepal’ Ol. Lie 
overpayment. 


Mr. Bell: Now, this is only a white papeérs-=It-s—by no 
means draft legislation. 


Mr. Emmink: That's true. 


Mrid Bells, Whats position .-has..the ~Workmen(s Compensation 
Board taken, or what position do you intend to take, with respect 
to this proposed amendment? 


Mr. Emmink: I don't really know, Mr. Bell, but I haven't 
heard of any Opposition to this particular sectiomect athe drait 
acuy 


Mr. O'Brien: I think the amendment, as in the white 
paper, is in fact the amendment that was prepared by the board 
some time ago. 


Mr. Bell: Okay. And you know of no reason at the present 
time why, 91f)) as and when legislation is tabled, this section, 
substantially as worded here, would not. be. included. 


Mr.. O'Brien: I .think it's one of the sections Cia tas 
almost certain to live through the process. I think perhaps it's 
important to state, of course, that there's a difference of legal 
opinion; but the board has always maintained that its general 
powers permit it both to write off and to recover at the, present 
time. There's a difference of legal opinion on that. 


Mr. Bell: That's what I was saying, members of the 
committee. There has been a difference of legal Opin LOb.s te lOl. One 
believe the board already has that ability. I would be amazed if a 
corporate creature of statute could only pay out and could not 
receive back. It's inconsistent with any legal princgipre that. 1 am 
familiar with. 


Nevertheless, if the board felt more comfortable having it 
specifically-- 


Mr. O'Brien: As did the select committee. 


Mr. Bell: AS fadid the select committee. RSap oa the 
Ombudsman. 


Mr. Dean: Can that be taken off the agenda, Mr. Bell? 


Mr. Bell: We just dealt with it. Ltt sandOlnGe.co. continue 
in the ombudsman's appendices hereafter until that legislation 
becomes law. From the committee's standpoint I edaipaodle) Go Eg hb iche 
continues to monitor the legislation. At such time as it is passed 
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you can Strike it orl Yours boOKS. [econ t Have any thinogiftur ther to 
add. ; 


Mrs snymko: With = reterence sco counsel's comment that it 
was understood that you had this power to recover overpayments or 
write them off: Have there been cases? In other words, has this 
been done in the past although there was no-- 

{ 


Mr. Emmink: Where overpayments have been written off? 


Mr. Shymko: Yes. 
Mr. Emmink: Oh yes. 


Mr. Shymko: “It* has been= done. You had commented that you 
do take into consideration humanitarian concerns or compassion 
because of the socio-economic state of a particular complainant, 
or the family in this case. Is there a reason why you would not, 
perhaps, establish criteria for when writing off an overpayment 
would take such factors into consideration, and what the 
considerations should be in setting that off2 Or=1sS )1Cerormercacoms 
of flexibalitcyetLnal VOuTavold ite: 


Mr. Emmink : When you deal with each case on its 
individual” merits” I think that's rather a difficult sthingmcomace 
Some people might be placed at a disadvantage by that. It's always 
better, I. believe, to maintain some flexibility. 


Micrs Shymko: Finally, I guess you would make a 
a7 Sstinaulon, when an overpayment iS discovered, between an 
overpayment that resulted from the fact that false documentation 
had been presented by the complainant or the recipient of benefits 
and an overpayment that resulted from a mistake by the board 
itself, perhaps in making the initial assessment which gave the 
(inaudible). 


Mr. Emmink: That would always have ae bearing, Mine 
Shymko,. but "io still "fhink that the abriity, of the pemcon sO ame 
one, Of theeprime criteria, YOU cal tl Geter. 000) OUC 0 Gerdes Voirer 


Mr. O'Brien: Tc. Ss important “"to~= state’*“that? alieeerte 
relevant” matters in “the “‘situation™== are ’“in* “fact + considerecar 
Generally, if it's an administrative mistake on the part fotesthe 
board the board will not: make any attempt to recover it. I say 
"generally," but there is a policy statement that was prepared 
after this issue was first raised by the Ombudsman. 


It was discussed with the select committee. It was also 
discussed with the resources development committee, and agreed on 
at both committee levels in terms of that policy statement, which 
is available in the manual of the board. 


Beles 0) tere lire 


Mr... Cooke: -*This> *1s*"orn “a= =lirctle* dréicrent SseubpycG mw metiae 
when the complaint went before the Ombudsman on the Ontario 
student assistance program, where there were literally hundreds of 
students that were overpaid as a clear result of an administrative 
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Mr. Emmink: That's right. We wouldn't want to create any 
undue financial hardship. If a person who has been overpaid is not 
working and has no income, then of course we wouldn't make any 
demands that he repay it at that time. But Vewinetnerrutune, LOL 
instance, he should again become employed or become entitled to 
further compensation, then we might try to work something out with 
him whereby he could repay all or at least a Dalit, SOig ithe 
overpayment. 


Mr. “Bell: Now, this “is only a white paper. It's by no 
means draft legislation. 


Mr. Emmink: That's true. 


Mr. Bell: What position has the Workmen's Compensation 
Board taken, or what position do you intend to take, with respect 
to this proposed amendment? 


Mr. Emmink: I don't really know, Mr. Bell, but I haven't 
heard of any opposition to this particular section=oLlewtme Oran 
act. 


Mr. O'Brien: I think the amendment, as in _ the white 
paper, is in fact the amendment that was prepared by the board 
some time ago. 


Mr. Bell: Okay. And you know of no reason at the present 
time why, if, as and when legislation is tabled, this section, 
substantially as worded here, would not be included. 


Moto Eraen:) *Peethinke. it’s vYone offithey sections thats 
almost certain to live through the process. I think perhaps Tens 
important to state, of course, that there's a difference of legal 
opinion; but the board has always Maintauned Pthatentss general 
powers permit it both to write off and to recover at the present 
time. There's a difference of legal opinion on that. 


Mr. Bell: That's what I was saying, members Ofssethe 
committee. There has been a difference of legal Opinions was One Cle 
believe the board already has that ability. I would be amazed if a 
corporate creature of statute coutdmionly spay Tout rand coudd (not 
receive back. It's inconsistent with any legal Dr inci pile: chars alam 
familiar with. 


Nevertheless, if the board felt more comfortable having it 
Srecio1Ccadl.y—— 


Mr. O'Brien: As did the select committee. 


Mr. Bell: AS did the select committee. As did the 
Ombudsman. 


Mr. Dean: Can that be taken off the agenda, Mr. Bell? 


Mr. Bell: We just dealt with it. TtesredOunoeeLosscontinue 
in the ombudsman's appendices hereafter until that legislation 
becomes law. From the committee's standpoint I think ithaejust 
continues to monitor the legislation. At such time’ as jitisis spassed 
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The Ombudsman, in his initial investigation, spent some time 
on the issue of deterioration. The committee did not Support any 
part of the Ombudsman's recommendation dealing with? that ftaccors 
The medical evidence, in’) the® committee's@ropinion;ys Waseem noe 
conclusive to the extent that an opinion could be considered 
reasonable. 


What the committee did do, however, is to zero in on what, 
it became apparent very quickly, was the real issue of the case. 
That is referenced in the second full paragraph on page 51, where 
it is stated in the second sentence: "What is more"--let me read 
the whole thing. 


"The guestion of the nature and extent of the deterioration 
suffered by this person since 1974 is, in the sopinion@of the 
committee, rather academic. What is more significant is the 
conclusion reached by the Ombudsman after his investigation, that 
the impairment to the complainant's earning capacity, due to his 
accident, has been substantial." 


Going on down that paragraph, what is referenced yasigthe 
opinion formulated by the Ombudsman after his investigation that 
the decision to deny the complainant benefits was unreasonable and 
his recommendation is set out there pursuant to the act that the 
board revoke its decision and grant the complainant an increase in 
his permanent partial disability award of 20 per cent, pursuant to 
Section, 4240fethelact. 


You will. see. that in the next paragraph at the top of page 
52 the board declined to implement the recommendation on _ two 
grounds. The committee is going to have to improve itsS grammar, 
there is nowsuch wordtas "firstly.") Ini any event, stiesprevarring 
medical ~« opinions” did not" support yardeterioration Gaol meene 
complainant's low back disability. We do not have to deal with 
that because that is not the issue remaining. The second reason, 
however, is. 


The board declined to employ the provisions of section 42 of 
the act’ in this case on the grounds that/it) did not™ recognize that 
the impairment of earning capacity was significantly greater than 
is usual for the nature and degree of the injury suffered and that 
the complainant had removed himself from the labour market and 
declared himself totally disabled. 


Going on that page and over to page 53 you can see that the 
issue is joined between the Ombudsman and the board as to the 
interpretation of section 42(1) which is set out there and what is 
meant by the phrase "where permanent disability results from the 
injury, the impairment of working capacity of the workman shall be 
estimated from the nature and degree of the injury." 


I think, fairly stated, the Workmen's Compensation Board, in 
its response to the Ombudsman and before this committee, held to 
the view and to the interpretation that the impairment of earning 
Capacity was determined solely from and could be determined only 
from a clinical assessment of the medical injury. There was no 
Giscretion to consider any other circumstances under section 
42(1). The Ombudsman, on the other hand, takes the view that the 
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section, as worded, permits the board to consider any anda all 
relevant evidence in assessing the nature and the aegree of the 
disability. 


This example may assist you. If Glenn Gould Pnjubess+)his 
right hand, the impact upon Glenn Gould's earning capacity is much 
greater than if John Bell injured hice rightehand; assiall.~of. you 
know I do not speak with my right hand. From the board's point of 
view, a right hand would be assessed on a clinical basis and an 
assessment of earning capacity would flow therefrom. Regardless of 
whether it was Glenn Gould or John Bell, the percentage would be 
constant. The amount, of course, would depend on what the earning 
was but that is not relevant to our consideration. 


The Ombudsman, on the other hand, is of the view that 
section 42(1) permits the board to consider it to be Glenn Gould's 
hand and to say that Glenn Gould is perhaps 100 per cent disabled 
because he cannot play the piano. That is, I think, fairly eastated 
and in simple terms, where the issue lies. 


MoeOMBrien:, “Is wouddwedikess to..add» something,.there, Mr. 
Bell. 


Mr. Bell: Feel free’ to .jumpaiinidany ! time. .TPswant,eto, make 
sure the record is complete. 


Mr. O'Brien: The recommendation of the Ombudsman goes a 
little farther than that because it would also provide that LE 
there was no loss of earnings for yourself or for Glenn Gould, 
then there would be no PD award. 


Mr. Bell: I am glad you brought that up. That LSasCOLLect 
and the Ombudsman's representatives did confirm that. Now, members 
of the committee, aS I am sure you know much betcerathanwpatiic 
section as historically implemented or applied permits a person to 
be assessed for an injury and to receive benefits, notwithstanding 
that person may be able and is able to return tOmthneaVenyeJObetnal 
he had prior to the injury, regardless of whether he is able to 
return to 100 per cent effectiveness. 


bhatwpwemane acOldyesiseajnractice fair ly extensively followed 
in Ontario. There are a good number of workmen who are receiving 
benefits or moneys supplemental to their salary in this way. 


mee 20 hams 
Mr. O'Brien: By way of permanent disability. 


Mr. Belle By way of permanent disability. The 
interpretation urged on the committee and the Legislature by the 
Ombudsman effectively would eliminate that provisiongrand, ~there 
would be an assessment in the more general sense Of. schesewOnd peel 
the more judgmental sense, and iiuwould sapply for, allytime and) rt 
would be related, for example, in addition to clinical assessment, 
to what that person does. 


When the assessment is made, if the person has returned to 
work to fuli effectiveness, that would probably be the determining 
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factor ™'to deprive “that) person © off any @amountetwhichigiemetoday 
receives. “loam being va “ittlVe foircurtousmionmathat smo utee? tat cera 
important point. 


Mr’e. Goodman: Just to)-amplify @them point eaclheie reason micire 
person would receive no permanent award, by the Ombudsman's 
interpretation, 'is©° quite’ sumply*? Pbecausceahnerehass sutteredveaic 
impairment to his earning capacity, which the Ombudsman feels is 
the test which the Legislature has given to the Workmen's 
Compensation Board under 42(1). 


Professor Weiler--and I am Sure we will deal with this in 
detail later--realizes the’ ridiculous result that follows if) tin 
determining whether there has been an impairment to earning 
capacity, the board is limited solely to a clinical assessment of 
the nature and degree of the injury. 


Mr. Bell: Can we leave Weiler on the shelf for a minute 
because-- 


Mr. Goodman: I wanted the members of the committee to 
understand why if there is no wage loss the worker would not be 
granted an award. It iS because there iS no impairment to his 
earning capacity, that is the reason. 


Mr. Bell: iL am anxious to get this background 
chronologicallyWcompleted” so ®that severybodya1s ;.current. _That 91s 
the issue. The committee, during its discussions with the board 
and the Ombudsman's office, in trying to assess and consider which 
of the positions it could accept, reviewed with the board--Mr. 
O'Brien in particular--certain directives of the board which were 
intended to guide the staff in the application and interpretation 
of section=42 (jf 


In a summary way, the committee concluded after a review of 
those directives that the board had interpreted 42(1) historically 
in much the same way as the Ombudsman was urging the board to do 
in this case. At least on the face of the directives--bear in mind 
the board's view was that one must only have regard to the 
clinical assessments. 


The directives considered, which are referenced at the 
bottom of “page 53° and ther*top of =page™S499 the WY Girstieparagrans 
speaks to one of the directives, being the one dated January 29, 
1980. It was available to the board when it formulated its 
responses to the Ombudsman, but from sections 10 and 11 of that 
directive, the committee concluded those sections that totally 
contradicted the» board's interpretationesof i ‘section! ©42 (1 iyi 
directive clearly establishes that any assessment of benefit 
relative “to” “impairment #"of™"one®s® ‘earning == capacity aga sigence 
inextricably tied to a clinical assessment, but may be derived 
from a number of sourcesS or particularly enumerated in section ll 
of the directive. 


To be fully sabsolutely sfainistomthew boarderandmtomathtocameans 
all opportunities to assist the committee, it permitted Mr. 
O'Brien and the board to provide it with further materials and any 
appropriate comments as a result of what might have been then 
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apparent to some as a revelation as to that divective’ smefrect. 
Accordingly, as you will see, in August of last year the committee 
received" whats “fairly stated nowt as "the current directive 
respecting section 42(1), which thempoardau. submitted? to )s the 
committee with the advice that this is consistent with their 
interpretation which is that assessment is based only Bon gsc 
elanical*rating. 


The committee considered that further and, as you can see at 
the bottom of page 54, stated in effect that there was nethang yn 
there to change its opinion that the board was not: bound only by 
clinical assessment. The very last section of the guidelines under 
general directives stated that "permanent disability cases which 
do not meet the general criteria should be individually judged and 
dealt with equitably and faimly having regard to all 
circumstances." 


The committee then gets into the substance of its opinion 
when @itUrsays at. ‘the Sbottom:)ytihere 15) no requirement in the 
directive or in fact in the legislation which ties benefits under 
this section solely to the clinical assessment of the in juny. De 
committee Supports the recommendation of the Ombudsman 
particularly as it “relates to his interpretation of section 42(1). 


eThe Workmen's Compensation Board has historically 
interpreted this section as permitting the payments of benefits to 
workmen in amounts which are proportionately higher than the 
actual impairment of earning capacity. It must follow. that™ their 
interpretation to be truly equitable must also permit the payment 
of benefits which actually reflect the impairment of one's earning 
capacity. Accordingly, the committee recommends that the board 
revoke its decision and increase this gentleman's permanent 
partial disability award of 20 per Gent 1 


As is clear from the text, the committee's conclusion and 
reasons for supporting the Ombudsman's recommendation were based 
Substantially upon how the board had itself historically 
interpreted and applied the section rather than a more 
legalistic--if you will--interpretation or analysis of the section. 


The Workmen's Compensation Board and the Minister of Labour 
(Mr. Elgie)--because I assume some concern was expressed within 
the board and to the minister after receiving the report and 
before it was debated in the Legislature--requested independent 
legal opinions of two eminent legal scholars ingthisy sprovince, 
John J. Robinette, and the former Deputy Attorney General, Alan 
peaweethemrormerspcharr man ofeithe slaw Reform Commission of this 
province. 


Both of the gentlemen gave an Opinion, sche sbottom tines of 
which is that section 42(1) only permits an assessment to be based 
on a clinical rating. In other words, it supports the Tig eG) aks gt 
position taken by the Workmen's Compensation Board in its response 
to the Ombudsman. In other words, and what flows from those 
opinions of course, is that the board may not consider other 
circumstances as part of its assessment. 


Ess 0"a". ml. 
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When the report was debated in the House on May 14 last, the 
minister tabled both of the letters. In fact he read them into the 
record--made them part of the proceedings--and at page 716 of the 
Hansard, JI havescdincludediiHansard mnjithe matenialjpiteis undersetie 
recommendation denied cases, and it is actually under C(h) (11), 
wherein the material referable to the Ombudsman's 
recommendation-denied case number 25 is included. I think if I had 
tO «do Sit) Over again, #1) wouldmincludesit with@ethismimatemia ion 
complaint number 30, but in any event just bear with me. While you 
are! finding sity, eb canireadsthws forgy oue 


Temight: saywalso while) you Garey finding | ttyeelescommendsethne 
debate to everybody who is interested in what this committee does. 
The exchange between the minister and Ross McClellan, in 
particular, as to what this committee is all about is I think very 
accurate and quite profound. 


The debate was reached at a level not previously attained, 
and just to say that nobody has more respect or understanding for 
this’? committee “than ©BobyY Blgiej@iwho twas Monesmofagsits spuecvious 
members: ' If amiesure >that®*hes didjinoty take stheMpcsi tionisne=sa7a 
Wightlyswlt was after anloteoh thought, sand probably gattemmamucg 
of discussion. Likewise Mr. McClellan took the position he did 
With awlot of *thought and aeicocteorediscussion as well. 


In any event, you will see the-- 


Mr. Chairman: Has everyone found this section we are 
i et conta 
referrangeto? 


Mr. Cooke: Which page was it? 
Mra ebells ei. am at pagem ro how. 


Mrs .Emmink: ‘Mr? (Bell, @1 f° si teiwowld® makes things geasweneron 
the committee, I have copies-- 


Mr. Bell: We all have them. 
Mr. Emmink: --of the legal opinions? 


Mrs’ *Bells® Te “nave pute then Sinvvan #awkwardm@ispoOtiiitor sue 
members. 


I think the following pretty well summarizes the minister's 
position and thereby I would assume the board's. He says at the 
top, in» the “Lefthand *column,thes@fir ste ruil sparagraphienele cin kee 
isi ‘unnecessary “for me *to ‘point out, @that’ amcommitteciachiyioe 
legislative assembly cannot alter the laws expressed in section 
42(1) of the act. We cannot, on the report of a committee--" 


There is a short interjection where Mr. Smith says, "The 
Supreme Court says differently," and the minister then says: "My 
friend, "that is not ‘the way eof, ithesworldsaltais notwepossrb leone 
recommendation contained in a select committee to alter the 
substantive truth and the reality of the law." 


He then goes on at the bottom of the page, just after Mr. 


McClellan says he was not giggling, Mr. Elgie says, "If he reviews 
the history and the effectiveness of this committee, he will see 
that the number of cases brought before the committee fas. een 
reducing every year, and the number ofS caseserconing %tor this 
committee has been reduced every year to the point that tonight we 
Seidowns to. onet@lifeithat List@not? accepting responsibility and 
responding to representation both from the committee and from the 
select committee, then I do not know what is responsible." 


This following is the important reference: 


"This Legislature cannot overrule the interpretation of the 
statute. We cannot operate on the basis of what we think something 
else should be, because we are now in the midst of reviewing 
recommendations to reform the Workmen's Compensation Act. The 
Speech’ i»from = *the® , ithrone clleanmiy @fiindicdteder the government's 
intention to proceed on those." 


Now, what I believe Dr. Elgie has SaAddis VSee HeHere gave.-Cwo 
opinions on the interpretation of that section"--which, by the 
way, confirm the interpretation placed by the board in responding 
to the Ombudsman and to the committee. The Legislature cannot 


overrule that interpretation. 


I may get my knuckles rapped for ahi chueDUtmeLDeptliale ice Whee 
the minister intended to say and did say, I respectfully have to 
disagree with him, because implicit in that statement would be 
that an opinion of an independent lawyer in a downtown Bay Street 
office governs the process of the Legislative Assembly. I don't 
think anybody has ever confirmed that by statute or by convention. 


If what Dr. Elgie says is, "The act speaks very clearly, and 
the Legislative Assembly cannot on its own motion override that 
legal responsibility," then I have to agree with him. So we may be 
getting into a question of semantics. 


You'll see that those who spoke in opposition to Dr. Elgie 
on the point--Mr. McClellan in particular--said, "You can't have 
yourself governed by a legal opinion independently obtained, just 
as this committee can't govern itself by a legal Opinion. 


In any event the Legislature, for all of the reasons found 
in Hansard, declined to adopt and approve this recommendation. In 
effect, the committee of the whole House, from which this debate 
comes, extracted recommendation Six PROM oLtSe GepoLtwawhenaalt 
reported to the House. It adopted the other five and left this out. 


Now, the Ombudsman in his eighth report, and in particular 
recommendation number 25, which you have already turned to, 
references P35 complaints on this identical issue. The 
circumstances of the individual injuries, the circumstances of the 
individual dealings between the complainant anda tne, board, gale 
really academic. What is important isethatmntall. omecheecases: the 
Ombudsman has concluded that the consequence of the impairment of 
this person's earning capacity, for all of the reasons surrounding 
that person, are greater than what would be assessed on a clinical 
Mating@andsithattthere=- 
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Mr. Goodman?) “fo © besstalm, aMroe aire! ,wethatuwhas sot vetweuece: 
considered by the board. 


Mr. Bell: No. I'm speaking from your standpoint. 


Mr. ‘Goodman: Vessiebutes soppanmi) 1 peethes §issuch. 1s) Gtiateehne 
board has not yet considered what the impairment of earning 
capacity is of these 135 individuals. 


Mr. Bell: Never? 
MriseGoodnan  :e@ThatYseright. 


Mri aBel LS8eAld Siright.s @bet @mes backiggupjee then sine ses eis 
complaints will only be-- Oh, wait a minute now. I can't even say 
that. Can we say that these 135 complaints will be resolved to the 
Ombudsman's satisfaction only if the Workmen's Compensation Board 
interprets and applies 42(1) in the way that you have been 
propounding and in the way that the committee has recommended? 


Mr. Goodman: Yes. 


Mr. | Bell: Al] eemight. Can syvou Wsayi ttodaymiwith® aceunacy 
that if the Workmen's Compensation Board interprets and applies 
42(1) in the way that it says must be done--clinical assessment 
only--that these complaints will not be resolved satisfactorily? 


Mr." =Goodman? No.8) Wee¥can 'teesayoathat 8 becausesiithemeboar: 
has made no determination, no inguiry yet as to the impairment to 
earning capacity of the individuals, precisely because of the 
board's interpretation of section 4l. 


Mr. 22 Bellis tOkay Swit mitgoingle: tos shiftesagears: JaWelrer ana 
going to deal with this. We're going to deal with recommendation 
number Six completely before we get into these new ones. But in 
any event the issue is the Same. ; 


Pits4:0ha. Ie 


Mr O'Brien: I think we're in a semantic argument here, 
aren't we really, though? 


Mr’..*’Goodman': “No”. a? edon "tee think® so, Ostol@be (hatroaei ne 
Ombudsman iS simply saying that, because the board has interpreted 
section 42(1) in the manner that it has in considering these 135 
cases, it has made no inguiry into the impairment to earning 
Capacity beyond the clinical assessment. 


MrwtviBell: VAL! cright.. let “stezerogsin sonaenit sithistewayemerne 
second page in this compendium of material that I have included in- 
C(h) (11) is’ "an extract from the Ombudsman” s Peighth®<eponuumvag 
will) see’ at the’ top thatwivt ts page o9#@or*that Teportys il eyouvwaee 
turn over to page 69. This is going to be confusing, because it's 
bringing in’ another issue’ which IVdo not ‘want. tov’ bogs downiewitch 
right now. Just let me take you forward, members of the committee. 


The Ombudsman, with Knowledge that the Legislature 
effectively rejected his recommendation, had 135 other cases just 
Likerruc. 


Mr. Goodman: No, that's not so. Your chronology Senor 
Porrectyer. “sell. 


Mr. O'Brien: The recommendation on 135 caseS was made 
prior to the consideration by the Legislature of recommendation 
number Six. 


MreeBeliise You Vresrachts @lpamtsorry. 


With knowledge of the committee's recommendation that the 
Ombudsman's interpretation of 42(1) be accepted and implementea, 
the Ombudsman took 135 complaints with the identical issue and 
made those 135 complaints part of his eighth report in a way that 
I'm trying to understand right now. 


In any event, at» they-bottom of page 69ulhew sancisth isa... 
light of the committee's support of the Ombudsman's interpretation 
and recommendation, a review of all files Ue n REINS nO LebCce 
pertaining to the Workmen's Compensation Board was conducted. Of 
these there were 135 files under investigation which specifically 
raised the issue of the board's assessment of permanent disability 
awards. 


"The investigation into these complaints revealed that the 
permanent disability awards were assessed by the board on the 
basis that it had no discretion to make any award pursuant to 
42(1) beyond a clinical assessment made byw ameOuhy proud 1e0 
practitioner. The Ombudsman decided that, inasmuch as the crucial 
issue in all of these complaints was the same, the most 
appropriate approach was to deal with them collectively. The 
complaints were separated into two appendices’ --et.cetera. 


It then touches upon the communication between himself ana 
Mr. Warrington. In the second last paragraph he references that, 
after lumping all of these 135 together, the Ombudsman recommended 
Bhat "pursuantsto section p2 (aide (gjteor tthe fact. the appeal board 
reconsider all of the cases and obtain all information necessary 
to assess the workers' impairment of earning capacity." 


He also recommended pursuant to 22(iii)(d) that the board 
Sitereutsmpracticemtogtaker: into consideration factors indicative 
of the actual impairment. 


you will see that no real subsequent response was made, 
because obviously in the intervening period we had the report 
debated in the House and the legal opinions received and tabled, 
and the minister taking the official position in the House that 
the board and the minister would not accept or support the 
recommendation. So, effectively, how you decide what to COO mtn LS 
issue will affect not only the sixth recommendation complainant 
Putcetnesl357as well. 


It seems to me, members of the committee, getting back to 
recommendation number six and the action of the Legislature in not 
supporting your recommendation, that you have simply got. to decide 
what, if anything, you wish to do and/or say in respect of that. 
You have never been confronted with the situation before. You have 
been confronted with a situation where the Legislature, for 
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whatever reason,’ did notusconsiders your repont, | DUC MeL tawashee 
because of any question of disagreement; it was a question of not 
having due regard for the process that your terms of reference 
represent. That has been long since remedied, and the practice is 
now well established by the Legislature that your reports are 
debated specifically and that governmental organizations do 
respond very quickly after those recommendations are adopted. 


I don't have any experience personally as to what committees 
have done when a recommendation it haS made in a report has not 
been accepted by the Legislature. I think, though, that that can 
be taken fas. "the *-norm’ “rather *than™ thew@exceptiom® int@asclecu 
committees. This is ‘not @ usual select ‘committee; = "however: @by 
Virtue "of “the sOmbudsmaneAct, yours terms Soteyreferencemedanusecie 
now-eStablished procedure of the House your reports are given much 
more consideration and attention than the usual select committee 
PepOr ese are. 


I’m Snot going sto —'be"@much® helpestotlyous Wie, oumgwanuaea 
recommendation from me as to what should be done I think you 
should probably take steps to have the record a little more 
complete as to the background of the request of the legal opinions 
and, having regard to the directive that is now in force--August 
5, 1980--against your comments in the eighth report, to see what, 
if anything, further can be done. 

/ 

Mr. «Goodman: “There®” is” one sfurthere™ piece to fino rmnat rom 
that I think might be of assistance to the committee in its 
deliberations. As I understand it the Ombudsman received the two 
legal opinions read into the Hansard record when the _ select 
committee's eighth report was debated, just a few days before the 
debate took place. He had already proceeded to the Premier (Mr. 
Davis), pursuant to section 22(4) of the Ombudsman-- 


Mr’s> Beil: *you*+ are® speaking’ ?now moh ‘complaint. @ 25apinaecne 
eighth report? 


Mr’. Goodman: *'Yes.e= On tne fotheree@nand, the matter was 
included as a detailed summary following the Ombudsman's 
consideration of the two legal opinions referenced. The Ombudsman 
1s of the view =*sthat “there yYe*nothingmin "the two legal@apinions 
referenced to cause him to change his view that the Workmen's 
Compensation Board has placed an unreasonable interpretation upon 
ATS). 


If members of the committee wish to turn to the two legal 
opinions I can very briefly explain the Ombudsman's position. They 
are contained at page 704 and following in the Hansard-- 


Mr. Bell: “Mr. “Goodman, )¥can sl” Just) plug @*in “somes more 
things before we get to that opinion? 


Mr. Goodman: Certainly. 


Mr. ° Bell: The “"commirttee™ "will **wante™ to "hear eewhacewethe 
Ombudsman has to say in respect of the Legislature's decision not 
to" support the recommendation, “and sieethink= 1081S speciticat.. 
interested in knowing to what extent he agrees with the opinions. 
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Mr. O'Brien and Mr. Emmink, before we start, I take it when 
the committee's report was tabled and recommendation Six was 
considered by you and others of the board, you had some serious 
concerns for reasons that we have discussed previously and which 
may ber setseronthmin: thes legal opinions. You read section 42(1) 
very clearly as only permitting a disability assessment based on a 
mMunicalenatvingp~pelsathat coprect: 


dle 5 ORs 

Mrac EnmimnkcACOGrecr. 

Mr. Bell: It's not an unusual practice. It has been,done 
on a number of occasions. You seek outside legal opinions. That is 
not to cast any aspersions on your legal stati feout eituas) CONE more 
to see whether private practitioners concur in the opinions 
expressed by that legal staff, is that correct? 


Mr. Emmink: Correct. 


Mr. Bell: No lawyer would ever feel slighted by 
obtaining a second opinion from John Robinette or Alan Leal. 


Can you assist us? When the request was made of both the 
gentlemen for their legal opinions, were theysegivenyeby way of 
background or assistance the three directives that the committee 
had considered and the transcript of the committee's proceedings 
last July when this case was considered? 


Mr. O'Brien: I would have to verify that, Mr. Bell. I am 
Sure they were given the proceedings of the committee. I would not 
be sure they were given the directives, but I will check that out. 


Mr. Bell: Are you able to do that now? Can Mr. 
Warrington assist? 


Ma. GleriLensaNo padedon' tethinkshesgcan slecoula findrour. 

Mr. Bell: Find out over lunch perhaps. 

Mr. (?Emmink:s Taewill» flind..out ,over iunch,.,but keep ye 
mind, Mr “cBelbpothatisthe board only retained one of the lawyers. 
The other one was retained by the Minister of Labour and we really 
don't know what the Minister of Labour supplied. 

Mr. Bell: Are you speaking of Alan Leal's opinion? 

Mr. Emmink: That's right. 

Mr. O'Brien: That was not an opinion requested-- 


Mr. Bell: Only to the extent that you had knowledge of-- 


Mr. Emmink: Certainly we could try and find out what Mr. 
Robinette was Supplied with. 


Mr. Bell: I alias PabrsGulan.y interested in knowing 
whether the reguest for the legal opinion was to examine section 
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42(1) and tell us what it means or here is what we have done in 
the past against the current discussion with “the “select icommittee™ 
iS .there. anything in “Our ““past@) practices sWhich a Se beyonciescic 
FUELS CLLONM@OL Ce) pOdna™ 


Mr. O'Brien: “I think* *probably sitemay abe Dest@ tomhayve lst 
solicitor of the board here who requested the legal opinion. Just 
to make it very clear, the board has consistently applied section 
42(1) as a clinical basis. The directives create some confusion in 
this regard. None ‘the; less this board and, abl gothers boards gin 
Canada have historically awarded pensions on a clinical basis, so 
that when we requested a legal opinion, we were expecting one to 
be supportive of our position, as indeed it was. 


Mr’. sBell: > Weld, Mr. (OLBrien;? nestherasyoues note Agawantamtre 
rehash what we said last summer, but the two directives considered 
by the committee with you, which were enforced prior to the August 
5, 1980 one, did set out considerations that your staftivcould@iarce 
into account beyond merely a clinical rating, didn't they? 


Mrs ew OlBriens| Mr oe bell (ii aweim@iane. goings }to eidiscues mciue 
directives, we have the specialists here to deal with them and I 
would like you to deal with them and not with me. 


Mr.) Bell: Okay. Can’ we) @bring = them=tforward® and? youmeccula 
introduce them? Please be assured, I do not intend to rehash this. 


Mr. Emmink: Mr. Bell, we have Mr. Douqiee cain, the 
divisional co-ordinator of claims services, ands Mr. = brArtchius 
Darnbrough),. the directorsol claims fadjudrcatron. 


Mr. Bell: I'm Sorry, the second name? 
Mr. Emmink: Mr. Art Darnbrough. 


Mr. Bell: Yes. We have had the pleasure before, I think, 
something about overpayments. 


Mr. Darnbrough: Yes, indeed. 


Mrs Belle: "Okay, Sie’am goinowto® try fand dealeweth weenie 
a practical way. When you are confronted with a decision of your 
Legislature, and you are an agent of the Legislature, I do not 
believe this committee is in the business of second-guessing that 
debate, quite frankly. 


I would urge this committee to deal with the fact of that 
decision against the background of any additional information that 
has come to your attention since; such as these 135 cases and such 
as whether or not the two lawyers had the benefit of all of the 
directives and the committee's proceedings when they issued the 
Opinion and find out whether anything can be further done in 
respect of the matters »that are now before you: which @micht 
include, by the way, the person referenced in your sixth report. 


Directive lpedeals »with -42:(1)ieAugusti 257.78 9S0ceeThnemc ler: 
might assist members of the committee. It is a schedule E to your 
eighth’ report. “lf there) vare Scopiesm oles yours weignthe srepoue 
available, it is page 72 of the committee's eighth report. 
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What I am going to do is reference what the committee had to 
say about that directive, look at the directive, look at 42(1) and 
legal opinions that have been presented. 


m haveatreadvamead utiiintomthessnecord som wonwWies ane peat 
it. The committee made certain comments at page 54 of the report, 
as to that directive. You gentlemen can confirm that EHUS 
directive was passed by the corporate board after the select 
committee's proceedings last July. Is that correct? 


Mr. Cain: This particular directive which you have dated 
August 5, 1980, went into the board policies and procedures manual 
on that date but the order was passed in February, 1980. There was 
simply a delay in preparing it to put into the directives. 


Mr. Beis ieee right, this directive obviously was 
intended to replace the previous one to which we have already made 
reference. Did the preparation of this directive have anything to 
do with the investigations undertaken at the time by the Ombudsman? 


Mr. Cain: Not that I am aware of and I was a member of 
the committee that changed it. 


Mr. Bell: Did mts have anything to do with the 
proceedings or the then forthcoming proceedings of this select 
committee, which would be considering section AQAs 2 


Mr. O'Brien: At that level that we were dealing with it 
as the ombudsman administration, there was no knowledge of what 
waS gOing on. 


Mr. Bell: So it is a document generated solely 
internally for your own reasons. 


Molec ain-ceatThattistcorrect: 


Mr. Bell: Was one of the reasons a recognition that the 
previous directives then in force were ambiguous or somehow needed 
to be restated in terms of 42(1)? 


BZ noon 


Mr. Cain: Ambiguous to the degree that perhaps people 
outside the board could misconstrue them. I think in our paper we 
began by mentioning that these directives date back many years and 
were written in a manner which was understood by the staff and 
that was the purpose, but with the advent of general publication, 
we came to realize quite quickly that people were misunderstanding 
what waS written. 


Directives 10 and 11, which you refer to, we have always 
considered, and when they were put in there we considered that 
they were part of section 42(5), but they were part of a procedure 
and we were guiding our people, to say when you deal with 42(1), 
you must also look at the person you are examining for a clinical 
@isability in terms of are they entitled to a supplement. Other 
sections of 42 have to be looked at in the same lights You must 
always look at the person with all the sections. 
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Mrese Belle ALL Gua ght aelLesewalites VOU exe COs 010 saUia Cero oOuGgh 
Decause) 1° want’ to, comegback® toen tes bado noteiwant tom rehashmwhat 
confirmations were made by board representatives last Summer that 
42(1) was interpreted historically on a wider scale than just 
looking at the clinical assessment. That is water under the bridge. 


Going through this directive--and to get the procedural 
matters out..of the Qway-—-buteyat eyouerlooky togipage pEnneemoreatne 
directive, which is found at page 74 of your report, it speaks to 
Changes in the clinical rating. There are three circumstances that 
are set sout whereby) the initial ;clinical»rating maya bey changed, 


Could either of you gentlemen advise if it is possible, 
under any one of these sections, for a change to be based upon 
circumstances other than a medical/clinical assessment? 


Vitae Darnbrough: In order to view this Ravricuuar 
section, again it is necessary to understand the entire picture of 
permanent disability ratings. 


Mire BellzmAll, cight.. Why edomwe anot.<Sit. back, yandelet) avou 
give us an explanation? 


Mas Darnbrough: In every instance thaty gua permanent 
disability is assessed by the board, we take into account that 
wnich “the “provisions Of i #section 9421.1). allows af hOM eecieC buries” 
assessment. We also take into account the provision of section 
42.(5)' fs which. tis: based,sesas’syou (now) knows sfrom syours’ discussion, 
essentially on earnings Capacity, separate from Clinical 
assessment. 


The specific reference that you have made on page 74 to 
Changes in clinical rating is the guideline for the adjudication 
people to deal with the reassessment of the clinical disability 
essentially. But in’ carrying ont}@ithis @iprocess- subsequent 
permanent disability medical examination being the main issue, the 
adjudication staff, as well as the pensions medical advisory 
staff, would be addressing not only the clinical disability under 
SeEctrone sa2.Gbia, but Ssewould, in Lact, take a look at the 
possibilities of entitlement under section 42(5). 


Mr... Bell: ,All wright. JNow.ejust wstopping: sithere jae aie 
correct that notwithstanding what this directive says at the top, 
42(1), what it really speaks to--because it is an internal 
document to your people who have to work with that every day--1is 
the entire assessment process that your staff must undertake when 
dealing with a person in this situation? 


Mr..Cain: That 91S, COrEreCct.geAS (a, matter sO tesidct, amit man 
Jook,.on, the previous) (page; under #responsibilityes of pensions 
adjudicators, we mention that they must look at section 42,45 ee 

Mr. Bell: You are specifically referring to page-- 


Mr. Cain: Seventy-three. 


Mri Beli: )-—/3 7oferche fcommitteews! repont. 
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Mr. Darnbrough: I am sorry, of our submission. 
Mra Cain-eelt is@the August 95),221980-- 


Mr. Bell: "Pension adjudicators shall be responsible for 
the application of the provisions Of Aino) ay temporary 
supplementary awards in keeping with the board's guidelines." 


MreeGain: Thateuseraght: 


Mr. Bell: In other words, you are saying when you guys 
do a2e42(1)) Wassessment, you faliso consider 42(5), whether that 
person may be entitled to something there. 


Mr. Darnbrough: That 1s correct. They are automatically 
done together. 


Mis Bell: All CLG. The only problem with that 
is--problem without any--not in the perjorative sense, is that 
42(5) only permits a benefit on a temporary basis. The Ombudsman 
was Speaking from a permanent matter. 


We agreed last time with Mr. O'Brien and. others that 
legislation, as presently drafted, does not give you an ability to 
turn 42(5) into a permanent award. Is that correct? 


MoaeDarnbrough: That® 1Si-correct. 


Mea Bell: JGAlI#Gright.iscam youssconfarm forggthe committee 
Chat stencaeboatd se practical MitreatmentsLot 42.05) awaLds weaLe mmot 
permanent, but are indefinite? 


Mee sDarnbrough-® ThatwismcoLrmecct. 


Moen Bell: BbEor .ealibebpractical igpunposes7™, Ehaty maybe" ea 
Srstanctronuwicnoutaacdriier ences 


MreaeDannbrough Gite understand what you said correctly, 
yes. 


Mr s(Beli:sWhati dofyot think Iisaid? 


Mr. Darbrough: I think you said that we can make these 
indefinite or, if I can put it in quotes, "permanent;" that is; 
the supplementary awards. If that is what your intention 1s) that 
HS eCOCrrece. 


Mr. Bell: Do you know where I am going in this? Where I 
am really going is, why are we worrying about whose legal opinion 
is the best one? Why are we worrying about whether or not the 
board has applied 42(1) in a way which may be inconsistent with an 
interpretation of 42(1)? Is there a way that the Workmen's 
Compensation Board can consider all of the circumstances of these 
complainants' situations with a view to deciding whether they are 
entitled to something more than that which the clinical assessment 
dictates? 


Mr. Cain: Certainly, hopefully, when the Ghinical 
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assessments were done in each of those cases, 42(5) was considered 
and just in a theoretical sense because I do not know those claims 
DUG, eeeLOre example, @e42(5) indicatesmesthatwsthe’ spersongemusttaped 
available to rehabilitation treatment. 


Mr. Bell: That is another problem. 
Mr. Cain: They are significant words in this subsection. 


Mr. Bell: We then have a problem, aS we are going to 
find out when we get to the next recommendation, as to what that 
means and it is particularly acute when people are of senior 
years, approaching or beyond retirement age but nevertheless 
working. 


Mr. Goodman: The representative from the board has quite 
properly stated that the considerations for the granting of an 
award pursuant to a supplementary award under 42(5) are different 
chanre those, setmoutman4aZzii). 


Mr. Bell: "Mr. “O‘Brien™ andie@ Mrs senminks Mavemwalte elo mec ome 
forward. 


The circumstances of the complainant referenced by 
recommendation six, the last report: Did the board at any time 
consider whether a 42(5) additional benefit could be conferred on 
that person? 


Mr. O'Brien: In every consideration of a permanent 
disability award under section 42, section 42(5) is considered. 


Mr. Bell: The answer to that was no, because of the 
person's years-- 


Mr. O'Brien: Because he is unemployable. 


Mr. Bell: Unemployable--so we still have a gap in the 
legislation. Where somebody is, for example, of senior years, but 
working and injured while working and, because of those senior 
years or maybe even because of the injury itself, to all intents 
and purposes iS unemployable, the board feels it lacks the ability 
to confer a® benefit on that person @additional®’ to Gtinewmiclinicaa 
assessment. 


Mr. O'Brien: I think, as I said when we met once before, 
the board does consider people over 60 years of age and under 
particular circumstances will award a special supplement from time 
to times Dedo mot: thinkethereyismany statutony Supportafor sit,s bu 
the board has consistently done it. 


Mr .aotBellsesnesGan aw Che) US Cag ONION SBE ULtNereetO ein bso ates 
review of the directivesof August/.5, 91980. (At! page 75, clause.s5.48 
speaks to "increases in the quantum of award following request for 
review." What circumstances must present themselves before the 
board would consider increasing the quantum? 


Mr. Cain: There would have to be an increased disability. 


aa 


Mr. Bell: So the clinical assessment has to Change = fel 
see. 


Last, page 76, clause seven, cases not meeting general 
criteria, and this is the clause the committee pald@ipar bicUkar 
attention to which reads, "Permanent disability cases which do not 
meet the general criteria should be individually judged and dealt 
with equitably and fairly having regard to alLigecicpecumsctances. © 
Would either of you tell the committee what that means? 


WasbOl pei. 


Mr. Cain: We put this particular phrase in a number of 
Burepoliciesr Tteisiitherewsoswe have room to manoeuvre, SO we are 
not heldtightly* 


For example, in this case, under 42(1) we have certain 
subheadings where we talk about within one year from the date of 
assessment we will do certain things, or that when we have finger 
amputations, we will often rate by form. What we are saying, 
basically, with that sentence is we may not do those things quite 


that way if there is a more appropriate way ine arpartcicularsfease 
mowdOr 1 te 


MreneBell- Gans wer take a Specific example--and: 1) am 
married to the Glenn Gould, right hand injury--does clause seven 
permit the board to award Glenn Gould an amount of benefit in 
addition to that which would flow from a pure clinical assessment? 


Moe Cain seNO 7 Ut would snot... The clinical assessment that 
Glenn Gould would receive is a constant. 


Reavoutlsaid, wiSyou YIMn.GBell, had the same injury, except 
for your earnings prior to the accident on which the award is 
based, you would both get the same clinical award. This particular 
phrase in here, I suggest, really deals more with procedure than 
anything else, the means by which we arrive at the clinical 
rating. But it would not give us any room to give him more. We can 
only do that under section 42(5) and its supplement. 


Mr. Bell: I. am having difficulty understanding that 
because, when we @eread: it; it says, "Permanent disability 
eases"--that is 42(1). 


Mr. Cains: Yes. 


MylAeeBelll -a@Adi@eriight; @nolsdoubt sabout oftere thet rs hynoet 
42(5)--"which do not meet the general criteria." I taker Giiat £c6 
mean the general criteria that flow from the board's 
interpretation of 42(1), being benefits determined by clinical 
m@esessmenct. Am 17 correct? 


Mr. Cain: Having been a member of the committee and 
recalling it very well, as I said, primarily the statement is put 
in a number of policies we produce to give us room to manoeuvre 
for the future when you do not know what the future holds for you. 


Mr. Bell: I am always an advocate of that. Lawyers are 
great draftsmen. 
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Mr. Cain: Therefore I want to emphasize it does not 
really give uS room to increase a clinical award. Having said 
that, maybe someone could come up with a case where there was an 
increased physical disability. Remember please, the clinical award 
must be based on phySical disability. There are no other items 
taken into account. 


Mies Darnbrough: One ssoLe thempoints | Mas Caingeiacsemencioned 
deals with the time frames and the procedure the board is to 
follow within those time frames, as is laid out by the general 
guideline. There may well be an exceptional case which might 
follow the pattern of what has been described in the order 
generally, but may have some particular aspect to it which would 
allow the board, because of the statement at the end of this 
paper, to do something other than wait for a particular time frame. 


Mr. o'Belle) Can 9S gtell, Syou whateecst | savcusatongime, an 
outsider? Bear in mind now--and I think your point was well taken 
that those old directives were internal and, while they might not 
have made sense to Bell, they Sure made sense to Joe Brown who 
dealt with them every day. This directive, however, is a new 
animal. Its background was public in the general sense, public in 
the Ombudsman sense, and public in the select committee of the 
Legislature sense. Can I just finish this thought? 


There is no doubt--and you have already confirmed it--the 
drafting was not directed solely to your internal staff. 


Mr. Caine so roe, 


Mr. Bell: It tells me that) the board,-hass given, itsel tage 
discretion, given the appropriate circumstances, that a person can 
be approved for a permanent disability award in an amount not 
confined to a clinical assessment. Now, am I wrong? 


Moree Cain: DBesee your poine. 

Mri be liseeLo tam — 

Mr. eGain: eyes. 

Moe BellimePAli right Wwull vyoumtelieusmthen-—-= 


Mr... Cain: Your understanding )is, wrong, but 718 jUuSstemwone 
to make the comment that your deliberations of the committee 
through the last while have certainly pointed out to us at the 
board how we are going to have to be more careful in being clear 
and precise in what these directives--when we write a directive 
and not look so much internally as we have in the past, because of 
course we want our own people to know how to do things. We have to 
make certain that people outside the board understand what we are 
doing and why we are doing it. 


Mr.oeBellsy Will »youggexplain ssinssmoressdetanlay COs uspeatten 
lunch why I am wrong then, and we will hold that for-- 


Mr. Cain: In reference to this last point? 


aU, 


Mr. Bell: Yes. I think one of you had a commitment after 
lunch, but maybe you can shuffle it. I think we can deal with this 
within the first half hour after two o'clock. Mr. Goodman, we will 
hear from you, I promise. 


Mr. Goodman: I will certainly try to keep within your 
time frame, Mr. Bell. 


Mr. Chairman: Let us break for lunch now and then we 
Pll pembpackwate two.o- clock. 


The committee recessed at 12:18 p.m. 
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OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mr. Chairman: Come to order, please. I should mention at 
phe request? of@Mre= Philip; he wanted to have it put on the record 
that he regrets his inability to be here today. due seto'e prior 
commitments in the riding, so I am acceding to his request in 
having that noted. 


We will carry on where we left off at the break mprior to 
lunch and I will turn it over to John Bell. 


Mr. Bell: Thank you, Mr. Chairman. I think item wOuU Ld soc 
feon meut ewe sort lofesatigback. fonmia Minute and assessed where we 
are. 


you have two items on your plate right now. You have the 
matter of the sixth recommendation in your eighth, report e.noc 
approved by the House, and you have the matter of the complaint 
summary number 25 in the Ombudsman's eighth report which deals 
with the identical issue. I am endeavouring to deal with them both 
together so that we do not duplicate, for obvious reasons. We have 
the two experts here before us in respect to 42, at least from an 
internal adjudicative basis, and I am trying to extract as much 
information from these gentlemen as I can. 


What you do with recommendation number Six, it seems to me, 
is fairly straightforward and obvious. You are all big people and 
Legislatures have rejected recommendations before and everybody 
goes on to other things. What has happened however, aS you are now 
aware of the timing of this situation, Mr. Morand, before the 
report was debated, concluded hiswietforts «with thesesyis5siother 
cases and sent them to the board and Said, « "Deal, wi thmthengein sthe 
same way," expecting that the Legislature would approve your 
recommendation. Now that the reverse has happened we have _ to 
wrestle with the question of what to do with Pieseoms > mel idaterls 
paramount in my mind right now, rather than recommendation six. 


That assists everybody in the room as to where I am epemmelene oll 
am inquiring of these gentlemen and with anybody else who can 
assist whether there is a practical way in which these matters can 
be dealt with, or whether it is simply ajjconclusion, that we are 
sticking to our interpretation of 49°.) “and Athatsisecthiey onilys way 
they can be dealt with. 


This morning we left off with my statement that clause seven 
of the current directive is capable of an interpretation that the 
board is not confined to an award of a permanent disability based 
on a clinical assessment. You disagreed with my conclusions and 
you were about to elaborate as to why I am wrong. 
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Mr. «Cain: ThHeWintenttvon Bl SmnOtemtcOw Lut nate Cl lauScue ligne 
allow the board to alter clinical awards through that sentence. 
This order 32(1) of the, board@tthatityou Ynaveis basically sasboard 
Order outlining the responsibilities and procedures of the 
individuals at the Workmen's Compensation Board who are doing 
pension ratings. That is the purpose of this order. I believe you 
have a couple of examples of that. 


Dita. Darnbrough: i think this morning we Suggested 
perhaps an example would help clarify it. I hope this does just 
thatie | Noth. ementroned Sein Bthis eajpanticubar saeresponsibl lt Cyeeeane 
administration guideline is the situation or an injured employee 
about to be rated for permanent disability who dies before that 
rating takes place. 


Item seven of this guideline gives the generalization of 
procedure necessary for an adjudicator to deal with that type of 
case. In the case of an injured employee who dies before the 
rating takes place, other procedures are necessary. The claims 
adjudication branch and the medical branch would have to assemble 
information about the condition that existed and make an estimate 
as to the level of disability and make an award payable to the 
estate. That is the type of situation that takes place in these 
cases, but aS you can see, that) procedure, i that assignment yion 
responsibilities is not specifically delineated by these 
guidelines. 


Mr. Bell: Let us take another example. How much for the 
loss of a right baby finger?iThat“is*®found lin thesrating scheduler 
1s it not? I take’ itthe’ general practicedisyallsioneshas stosde 
within the board is identify the loss of an index finger and apply 
the percentage that is in the rating schedule. 


Mrs Cain: Thatecds correct. 


Mo. )sDarnbrough:, SExcuse gme-pe these, wouldgibes Ones pointe 
clarification on that. The level of amputation is definitely a 
consideration. 


Mri. BelleaHowazmuchters LosGrremignte 


Me. @iDarnbrough: There. may be factors as to the level or 
the amount of movement Jost “atthe next joint... Things li kemrouce 
could influence or increase the award. 


Mr. Bell: Assuming generalities for level of amputation, 
does clause seven permit the board to grant a greater permanent 
disability benefit, if all of the circumstances are there, than is 
otherwise found in that rating schedule? 


Mr’. = Darnbrough? "1" think! 'lhe@itcel pre that gsectiron saq0ecmna 
do its) As*4-far? as'3%hat Sectiongerelatessstoslthises partaculas 
guideline, item four describes under what conditions and what 
procedures that rating might be changed. 


In other words, this paper would provide for the authority 
and assign responsibility for adjudication people to conduct a 
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subsequent medical examination and review the Lever ore disability, 
and reassess the clinical disability. I do not how to underscore 
this any more than what I have said, but article seven pertains to 
this paper, to this guideline. 


Mi tbe e aOKa yr ameAlimer 1Ght we lSemticre anvMcnenge ines Chis 
directive that permits the board to award somebody a permanent 
MPisability. -_beneritwe greater than the percentages Gictes abe 
stipulated in the assessment rating schedule? 


Mr. Darnbrough: Page 73 refers to themeresponsibi1litym@orf 
the pensions adjudicator with regard to section 42(5)3.-andsain that 
case an amount of money greater than that which would be awarded 
PErictuv. SLOL the clinical disability is payable and_ the 
responsibility for ensuring that it takes place has been assigned 
to the claims adjudication people. 


Mra) Bell sebedoenomesee #42 (5)i@referred ito finsitem two. 
Mr. Darnbrough: I am looking at page 73. 
Mr.) Bell: Yes. 


Mr. Darnbrough: I am sorry. tie Be reterredmitog, item two, 
it is not item two; it is the second of the two headings on page 
73, entitled Responsibility of Pensions Adjudicator. 


Maem ispecies Gh erdighti Excluding @ethat, | isvathere anything 
in the directive speaking only to section 42(1) that permits the 
board to award a permanent disability benefit greater chanmrcnat 
found in the assessment rating schedule? 


Mr. Darnbrough: There is not, in my opinion. 


Mr. Bell: All right. If there are circumstances present 
to warrant a greater percentage, they must bemitounde:cthnoughvatie 
Beereice oft 4215). 1s that correct? 


Mr. Darnbrough: They must be found through the exercise 
of 42(5) or a review and a reconsideration on a clinical basis. 


Mr. Bell: Yes. Do you know what the Ombudsman has said? 
He, hash lookeamat. 42\(1) “and she has Said wo voueconswaer all eof ythe 
circumstances." You understand that? 


Moe Darnbrough:sYes: 


Mr. Bell: You have said, "No, AD (i \eeweminaves toOgstie. che 
clinical assessment with the disability award." Is iteecaiterto. Say 


that the Workmen's Compensation Board, when it assesses benefits 
under all of section 42, considers all of the circumstances? 


Mr. Darnbrough: In absolutely every case that comes 
before the board for a permanent disabivicyaeratwng ,ecne yentine 
section 42 provision is examined. 


Mr. Bell: Okay. Whereas the Ombudsman has--I am not 
intending anything pejorative about this--taken a narrow view of 
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all of the circumstances in 42(1), the board has taken a broader 
view and said, "It, “as teand? Mwhen Ewe «2l00k™ atm atslwsotew the 
circumstances, we take all of section 42." 


Mr. Darnbrougn: “That 1S "absolutely =correct. 


Mr. Bell: Okay. Now-- 


Mr. Goodman: But that misstates the Ombudsman's 
position. With respect, the Ombudsman's position-- 


Mr. Bell: I did not want anybody to become annoyed about 
Nysusewoteithe ywoud senatrow.s: 


Mire. weGOOCMan: sek xcept se eMi.s bel], eeelen CO. NOt swan ten Ouse 
attribute to the Ombudsman an opinion which he does not hold. So 
to ask Mr. Cain as to whether the Ombudsman holds a broad or a 
narrow interpretation, I do not think is appropriate. 


Mr. Bell: No. I knew that word was going to get people 
exercised. The Ombudsman says that in 42(1) assessment you take 
all the circtimstances. “All” right? 


Mr. Goodman: That is a broader interpretation on 42(1)-- 
Mr. Bell: I do not want to get hung up with semantics. 


Mo... Goodmans? I dotmotwei1ther, butwon the “others nang =sean 
not’ going to Wsit Vidly "by, Mr. yBell jyeands Phear | anvropin ron eye) ae 
attributed to the Ombudsman which he does not hold. In fact, you 
will see in the next detailed summary that the Ombudsman holds a 
broader interpretation of 42(5) than the board admits. 


Mr. Bell: All right. My choice of “words Was pernanpe 
unfortunate) butriniiany event;al think Jthe=~intent sands the sthruse 
of my question is there. 


Mr. Darnbrough: I “trust ™ you “will” appreciate= "that am, 
comments were not intended as a reflection on the position of the 
Ombudsman. 


Mr. Bell: I am not reflecting on him either. 


Mr. Darnbrough: They “are va )xreflection, ion the 4iboaras. 
position of examining each case in the totality of section 42. 


OVALE A 8 ith 


Mri Bell: eI’ *Lindwsit “clirtoush* that eNr -GoodmanerjUsteemacE 
his remarks, because I share the Ombudsman's view of 42(1), so I 
guess I am narrow too, uSing my own words. 


Mr. Darnborough: No, Mr. Bell, you are misunderstanding 
me. “My “*concern?&was' J withe)youriiposition Fon “Ethem Ombucsmanae 
interpretation” of 42(5), not 42 (1)metyvoumsuggestedrithat kthemboane 
holds a broader interpretation than the Ombudsman does with 
respect to--425)", ande@thateisenot conrect 
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As I have indicated, we shall hear a little later on what 
the Ombudsman's interpretation is of 42(5), and thaw 1S8 or Oader 
than the board's is. 


Moe bell) fAlleeriaght. swoulda you ‘gentlemen agree Wc ie ne 
that the board has historically given the type of revictumnat che 
Ombudsman has recommended in the recommendation six case--and in 
fact these 135, if we presume the details of them; has granted the 
type of relief requested, but by exercise of all of section 42 as 
opposed only to section 42(1)? In doing so, the board reguires 
that the conditions set out in 42(5) be adhered to. Rigiter ine L 
Muti VoussOm Late 


Mr. Darnborough: Yes, that TSeCOrrece. 


Mr. BellssOr are you, with me so far? All right. 


Now, if I can just shift gears for a minute. Ms. Catton and 
Mr. Goodman, assume for the moment that the Workmen's Compensation 
Board accepted as reasonable your interpretation of 42(1). Would 
you consider it a reasonable position for the board to take that, 
in exercising its discretion under that section, it should have 
regard to the conditions that are set out in 42(5) “as “equally 
applicable in 42(1)? 


Mr. Goodman: Except for the fact that--and the board has 
stated and the committee has recognized this, and Tree cacte cis 
criterion formed one of the bases, and in my view the appropriate 
bases, of the select committee's recommendation--42(5) appears to 
speak of a temporary supplementary award aS opposed to a permanent 
one. 


Mr. Bell: I appreciate that. But we have had some 
enlightening discussion this morning about what 42(5) actually 
does, so I think we should keep that in the back of our minds when 
we examine 42(5). 


Section 42(5) is temporary; the legislation says it is 
temporary and all of the board's internal documents say it is 
temporary; but we spoke in terms Of Indetinite, ahaa ~pracctical 
Solution to an anomaly in the legislation this morning. 


I know what you are saying. All I want to know is if your 
office believes it is reasonable that the board exercised a wider 
Basccretion» in 42(1) if they have regard to. the conditions 
precedent set out in 42(5). 


Mr. Gooaman: in ‘fact, Mr. Bell, where the board has 
failed to determine whether or not a Supplement OUgi te eoO. ve 
awarded under 42(5), we have recommended to the board that they 
make such a determination. So, yes, if you are asking whether the 
Ombudsman supports the board in considering whether or not a 
permanent disability award ought to be made, all the subsections 
of 42, yes, we certainly do. 


Moee'bell- Okay, “all, right. = So® that, Cece ngsevachemto. Lhe 
circumstances of recommendation six--and I am only ‘using this’ for 
an example, I am not rehashing--if the board had accepted that 
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recommendation, but nevertheless in the exercise of its discretion 
had said, "Now we want to make sure that the conditions that 42(5) 
speaks to, about being available for or co-operating with, apply, 
before we grant additional entitlement..." Is everybody with me? 


Mr. Goodman: Yes, I am with you. We have no problem 
there. You have a problem with where you are leading to, that is 
all, in terms of the Ombudsman. 


Mr. Bell: Let us see about that for a moment. 


Mr. Goodman: If you are asking me, Mr. Bell, whether 
that would have been a satisfactory answer to the Ombudsman's 
report, the answer is no. 


Mr. Bell: No, do not anticipate where I am going. What 
is emerging for me is that we have been trying to fit a Square peg 
into a round hole and I think both parties are working towards the 
same end but they are doing it at different ends of the section, 
Ite V.OUsW 2 le. 


I want anybody who is here on behalf of the board to comment 
on this. It seems to me that the board has historically done the 
very thing..that.. the» Ombudsman Gjhas easked (ei te.LOssOO Vem CD Geno in 
difference being the board takes the whole section when it does 
it. We all understand that something says "a temporary benefit" 
but what the board does in practical terms, a temporary benefit 
becomes an indefinite benefit under section 42(5), and for a lot 
of practical purposes, I am sure with a lot of experiences in this 
province, that has been a "permanent" disability pension. 


Is there anything that you take issue with in that statement? 


Mr. Darnbrough: <1 do not take 9issue ,withsswhatwyoussscala 
but I would not want to mislead you because of the difference in 
definition of the word "permanent." 


Certainly I cannot take issue with you, because these awards 
made under section 42(5) are conditional awards. While we consider 
them temporary, we do review them on a regular basis and there is 
no specific time frame as to the termination of those awards. They 
are dependent on the individual circumstances and, yes, I suspect 
that they could very well become permanent, if permanent means as 
long as that person lives. 


Mr. Bell: Mr. O'Brien? 


Mr. O'Brien: Always understanding, Mr. Bell, that there 
are specific requirements that must be met under 42(5). 


MYrue.g bDOLI:s. J .would, like. to. leave. those aside —ftoOLmetine 
moment because we are going to be dealing with those when we get 
to the other recommendation denied and I think we can deal with it 
all at once there. 


Mr .~,O5BrientsgBuUt slits 1 Seeimpontantesto. Makemstiemd1stinctevod 
in terms of the permanency. 
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Mr. Bell: Excuse. mesa TD sjustewant atommakey sures that. I do 
not lead people into a dead alley. 


Mow) O' Brien: operhaps uit emightusclanit ye thangs ligewes were 
to say this: Under 42(1), when the Clinical ftanding is mace, there 
is no discretion in the board not to grant. Under 42(5), Taos a 
discretionary section where certain specific requirements have to 
be met before there is a supplement grant, a supplement Gvants for 
temporary terms that may last for a very Significant time and may, 
in fact, be permanent, but is never awarded on a permanent basis. 


Mm eiBeLl:..dus.am . more. interested, inewty the..boarnd, has 
effectively done exactly what the Ombudsman basmaSkece lca On Osl)) 
other cases by interpretation and application Ob tebe wmentire 
section. 


Mr. Darnbrough: I wonder, perhaps fowl mMyan Clazicication 
and for the clarification of the committee members, is there some 
guestion that in the 135 cases referred toyetherboardsihds sinafact 
not considered these individually having regard to all provisions 
of section 42? 


Mr. Bell: I do not think anybody in this room can answer 
that question today. 


Mr. Darnbrough: The Ombudsman has presented it. Perhaps 
the Ombudsman, for the benefit of us and the committee, could 
explain. 


Mreaive lie lolss ame sure , that 1s) aernhetornical,,question..» Ip .am 
sure the Ombudsman's representatives at this time cannot assist 
you in that regard. 


Mr. Cooke: Could I intervene? I am not Yeu weeSULG eel 
understand where we are going. As I understand the line of 
guestioning, are you not comparing apples and oranges, two 
different types of cases altogether? 


Mr. Bell: No, I believed I: was in an apples and oranges 
Situation this morning before we started. I did not think there 
was any way that they could be brought together. But what I have 
heard this morning from the board representatives is that wherever 
ee) is considered for application, 425) is concurrently 
considered. That, in my opinion, puts the scope ofa. a2e Ola 
different plane, that there is no such thing aS a simple 42(1) 
consideration; there is a 42 consideration. 


£¢30 sp. Mm. 


Against that background, the board has recognized, very 
frankly so, an anomaly in the legislation, that where somebody 
does have an impairment of earning capacity signa tacanitiuy sor eacer 
than the usual circumstances--that is, the clinical assessment-- 
they will look to 42(5). That means there is relief available to 
the Glenn Goulds of this world who have their right hand injured. 
The anomaly, however, is that the legislation does not permit that 
additional compensation to be on a permanent basis. 
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Mr. Cooke: Without strings attached. 


Mry. Bells: Nol=eThem@stnings@mare™ beforcm yOURgGCU BELL mmoles 
the strings are pulled and you are-- 


Mr. Cooke: What it understand Grom the Ombuasman's 
recommendation-- 


Mr. “Bell: “E* "am “sorry, “VOur aresS4right. @erhem@istr ingcmeam. 
attached. 


Mr. Cooke: Yes. 
Mr. Bell: Yes. You have always got to comply. 


Mr. Goodman: It also begs the question as to what the 
word “"signitiicantlvy") ? meanse) SNo” “one would eiquarrelieithate Glen 
Gould's impairment or earning capacity is significantly greater. 
But 42(5) does not cover a person whose impairment or earning 
capacity is greater but not Significantly greater j/;Thaticis still 
lapse. 


Mr S@eBellss That eis*-another Gpoint jwellaetakengigal lei oh 
But in any event, it is considered in every case. 


Mri eGoodman solr titrrsusigna fvcantlysgr eaters 


Mr. Bells: iin Mt is considered im every case, the 
potential is there that it would be made available. That is how I 
read the directive of August 5, 1980. It is simply: "We are not 
rubber stampers. We do not, in all circumstances, simply apply the 
percentage that is set out in the assessment rating schedule. 
Where there are, in the words of clause seven, cases that do not 
meet general criteria and where we judge cases individually, 
equitably and fairly, having regard to all of the’ circumstances 
we may award an increased amount under 42(5)." 


Mr. *Cooke: Am I not correct’ in ~understanding#ittha tate. 
do apply a percentage? For example, I had an individual in my 
office yesterday. He has a pension. He has been assessed for a 
pension. I do not pretend to understand the Workmen's Compensation 
Act “*section by ‘section but * he "thas ibeen ) receiving afurties 
benefits. I assume that would be under other sections of 42. 


He is not receiving the additional amount as a percentage, 
he is receiving that as a supplement in recognition of the fact 
that he was in a transitional stage. He got that for two years 
The decision of the board was, after that two years, he was no 
closer to getting into the work place than he was at the beginning 
and therefore they cut him off. 


Tf wemare .going ‘in! *thelsdirection ot siookingm@at athatjethaue 
in my opinion, provides no stability and no long-term guarantees 
for the individual in “recognizing “that - there Gare oithese! Wothes 
provisions that can be pulled away from the claimant at any 
Par ticthlare: Mes 


Mr. O'Brien: That may verye well be “Light, bu teen) Lee 
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important to understand, Mr. BPewipethoat atncmeClinicammeratingy of, 
let us say, 20 per cent is awarded under Sectronmt42 (eens there 
is a supplement under section 42(5), it is awarded in addition. 
This clinical assessment is not changed. 


MrZe Bells i know. 
Mr. Cooke: That is the point I was making. 
Mr. Bell: We understand that. Okay. 


If the committee or the Ombudsman's office were to ask the 
board, in respect of the 135 cases, to re-examine them against the 
background of what we have discussed today and the statements that 
Peetasanincemaljseofee42 Sandminotiajusts 42:(1) ,wiwouldmethemboard be 
prepared to accept that suggestion? 


Mr. Darnbrough: I have absolutely-- 


Mr. Bell: I think you should have assistance from Mr. 
O'Brien or Mr. Emmink, in fairness to you. 


Mr. O'Brien: We have not been faced with that position. 
At this particular time, we are dealing with the recommendations 
of the Ombudsman to the select committee, which is the acceptance 
of the interpretation of section 42(1) in relatuom tQrthesewls5 
cases. 


Mr. Bell: The Ombudsman has said to, you; "“I» have got 
support for my interpretation under ADL ae Now? eyoummo0 gand mtake 
each of these 135 and reconsider an assessment under 42(1) only." 


Mr. Darnbrough: Mr. Bell, I submit that earlier I asked 
if it would be appropriate to have the Ombudsman's officemelarrey 
their position on the 135 cases. It seemed at thac joime} tombe fa 
rhetorical guestion. If it no longer is, and Ttrhiscmclean. toaus 
that some review of these cases is required administratively, we 
are prepared to do that as we wouldad™ reconsader#2#any +case-> on 
request. 


I have no reason whatever to believe that each of. sthese 
cases was not reviewed, having regard for the total provision of 
section 42, aS I have explained to the committee. 


Mrui Bells) Perdo .noteshavespany doubt “either mofe what, you 
have told us today, but I think you have been asked to reconsider, 
taking in all circumstances. What those circumstances are will be 
dictated by the individual cases. 


I said the question may _ be rhetorical. at is my 
understanding that the Ombudsman's iivestigqatlonmerorm salli.or “the 
135 did not reach the stage whereby any consideration was made or 
conclusions drawn aS to whether and to what extent the board 
iitially=— 


Mr asOUBDIen: EMILeRBell, seis wants COT DemsSsure what © you *are 
asking us. Are you asking us if we will reconsider the 135 cases 
under section 42(1), in terms of the interpretation presented by 
the Ombudsman? 
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Mrs + @Belils BNO babs kambbaskanomewonl ao eithes boards econcides 
each of the 135 cases, purSuant to section 42, period-- 


Mr. O'Brien: (Inaudible) 


Mr. Bell:--against the background of everything that you 
have said today, the explanation given as to the August 1980 
directive. 


Mo. O'Brien: “1 thinkyadt cise BDLODlCmeO Lee whecler sO meen om 
the Ombudsman would be prepared to so recommend. 


MrnuBell ss Wea will -beace fnomethe es Ombudsman ssLDesae M2nU cc ee 
just wanted--do I take it that the board would be prepared to do 
that, if requested? 


Mr. O'Brien: Yes. 


Mr. Cooke: Temcertainly.6.do Vinet-—-—Chatrawoulcer no ee 
answering the question. It would not be deciding the problem. I 
have not sat on this committee before, but certainly it would not 
Satisfy me as to the basic question that we have been discussing. 


Youu ,avem Looking, satagthes 4135. @caseS spel Geda CC reetlrclagec re 
Ombudsman is looking at using the 135 cases as a question of 
policy and interpretation. I guess the Legislature came to grips 
with that. I am not sure how we can readdress that, if there is a 
way. 


Mr. Bell: As I started out this morning, I am looking 
for a practical conclusion to this against the background of what 
the Legislature did to recommendation six. I think probably you 
are right. The Ombudsman was hoping to have some matter of policy 
determined by the committee's recommendation and he sees that is 
not, to be.the case. 


Mr.) sCookez?,AS. I» discussed with, yous just .betore Tlunchi ees 
do not like the process of the Workmen's Compensation Board, the 
Minister of Labour (Mr. Elgie) or anyone--asS wasS expressed in the 
debate in the Legislature--of using two lawyers, no matter how 
qualified) jor enchowsS -good) mitheir eenpeputationsme are, ee tomenakemeas 
interpretation of legislation that has been passed by the 
Legislature. 


IT».wonder  -ifscones of. the,soptiions Swescould moth considecrmmor 
should consider is that maybe we would like to recommend to the 
ministry «swoulds.itpsbe ‘throughs (thas committee Vandastnhrougheg rie 
Legislature, that section 42(1) and its interpretation be referred 
to the courts. I imagine that would be done, and I guess, from 
talking to Jim Renwick, that it be done through the Constitutional 
Questions Act-- 


Mr. Bell: Constitutional Questions Act. 


Mr. Cooke: --and that would get an interpretation of the 
courts aS to what that section really means. 


Mr.«» Be lls eMry.. Cooke, sin awas, Reminded... overm=UnChesCha weno 
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in the May 14 debate but subsequently a question Wace aoked peel 
believe by Mr. Renwick, of the Minister of Labour whether that 
minister would consider such ae reference, ands che’ minister 
answered that he would not. I assume he was speaking on behalf of 
the government that they would not refers Section, .42(5)" for 
consideration. 


The question might be appropriately put to the Workmen's 
Compensation Board for a response. 


2240 DM. 


In any event, you have got a further practical problem, and 
I have had some experience with one of those references under that 
act as to the section of the Planning Act; which is that. DVsatiie 
time you get the reference under way, by the time you get it 
heard, by the time you get a decision, you are going to have a new 
piece of legislation, I think. 


Mr. Cooke: But the new piece of legislation--and I have 
not seen it but in talking to members of our caucus who have 
fooked at’ it=-it "1s doubtful *that it will”“have any retroactvitity, 
and we are talking about retroactivity. 


NypeMepel :esvou Mare perfectly» right. “Ther®act is Silent on 
the point of retroactivity. Who knows what the final version will 
bring? 


MoeurGae Te eMimier: (inaudible) "after wer have heard from 
the Ombudsman's office on their view of what the Workmen's 
Compensation Board has indicated now, Cols ccmEli athatuewolld = .be 
satisfactory? 


Sure we can take it to court, but it is going to be a long 
drawn out affair. If we can come to an agreement, it would seem to 
me that the section 42 could be much more uSechUL aeand wateeleast 
they would review the 135 cases recommended by the Ombudsman. 


Mr. Bell: Mr. Miller, your point is well taken. I was 
about to ask Ms. Catton and Mr. Goodman to speak to the matter of 
complaint number 25. 


Ms. Catton, perhaps you could initially andawrierlyasust 
Sumarize what stage those 135 were at when the Ombudsman took the 
steps that he did, as referenced in detailed summary number 25. 


Ms. Catton: The cases had been with our office, some of 
them from the inception of the office, and it waS an area that we 
had a considerable problem in dealing with. 


What we have done is to isolate those cases pending the 
committee's report on complaint number S0Re Upc receipt Sor the 
committee's report and recommendation we reviewed those cases and 
determined that the board had not made any Specitic #findings-) in 
any of the decisions with respect to factors = Other thaneethe 
clinical rating in determining the award under 42(l). 


Therefore we wrote the report with the recommendation that 
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they all be reviewed giving consideration to other factors, and 
the cases stand as closed files in our orfice right now., Pending 
further comment by the committee or .further direction by. the 
committee, I would assume that they will remain closed. 


Mr. Bell: Alle@rignt.  Ganeryousrwcontunm = that tol emcac mCi 
the 135 there were no letters to the board pursuant to section 
Lot See 


Ms. Catton: There was an oral notification of Mr. 
Morand's intention to find the board's decision unreasonable to 
Mr. Warrington prior to the issuing of the report in this case. 


Mr. Goodman: That notification waS given on February ll, 
ISL 


Mrs Bells aThat as othe _one> (that «iss:referenced sim “the Sstext 
of the report. 


Mr.) Goodmanss Thateissragnt. 


Mriembell:? But slegamrPcalkingseabpoutmthemsract stlavert lc mcaces 
individually were not investigated to the point that we normally 
see recommendation-denied cases, 19(3), 20(2), 22(4). 


Msi.ns.Catton:, Yes.) None ofr ~these (71355) -casesweerhereseaue 
other cases in our office where a Similar issue was the subject 
Matter of the investigation, and I think for two or three of those 
cases, 19(3) letters had been issued to the board on the specifics 
of those cases; but they are not included in these 135 cases. 


Mr. “Bell: “All-~ right. ~The "Ombudsman “believedsgeathatweers 
recommendation six was adopted and that the Workmen's Compensation 
Board accepted that recommendation, an automatic result for each 
of the 135, after a reconsideration, would be a higher permanent 
disability pension. 


Ms o*°Calton:F) NO. 
Mia Bell swyousardasnot. 


Ms." Catton: No. What’ “we =thought™ would" be™efarr wasemce 
ensure that all of the factors were considered in determining the 
amount of the permanent disability award. There iS no judgement on 
the Ombudsman's part as to the adequacy of the pensions in any of 
these cases. 


Mr. Bell: Well, how is the Ombudsman going to make an 
assessment of the Workmen's Compensation Board's response, then, 
to your 22(3) recommendation? 


Mr.« Goodmans» The board.» has ,;said that in, determining 
whether or not a permanent disability award should be made under 
42 (Lj. ,thatsitplimitedsitseltatona considerations ob stnemclunican 
assessment. That being the case, they have admitted that >in 
determining whether or not an award should be made under 42(1) no 
other factors were taken into account, no other relevant factors 
in line with the recommendations of both the Ombudsman and this 
committee. 
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THOME LHGCEEDOALGe fade enoce taken =them= aitow account,-=-the 
Ombudsman was merely recommending that it do that. It may be that 
after taking them into account, the board would say that the 
individual is entitled to no increased award. 


Mri*'Bell: “Are you “saying” that you are’ prepared to live 
with that from the beginning? 


Ms. Gactor: No. 13 the board had implemented the 
recommendation and if the board had reviewed-- 


Mie SBelie weet ememistop «you Tior ‘taysmomentJe7lt, ssmevery 
important. I am having trouble following 1, sande Lea esuresisome 
members of the committee who have not been around as long as I 
have are having trouble. 


The recommendation in number 25 that applies to each of the 
es 5 is to reconsider the decision against an expanded 
prcerpretation®ofe42(1)< In other WOrds = dOsmotc. COnfinemyourselt 
to the clinical assessment, take in all circumstances. That is the 
recommendation. 


I suggest to you if the board had accepted that ana 
reconsidered all of the cases against the background of all of the 
circumstances, you would be stuck with whatever the decision 
flowed. 


Mr Goodman. sino, re-do’ note think "that rs) so. eThat™ is ~for 
the Ombudsman to determine rather than this committee. The 
Ombudsman would have to be satisfied that adequate steps had been 
taken to implement his recommendation. 


For instance, if the board failed to take one of the factors 
into consideration--let us say age--the Ombudsman would have the 
authority to apply to the board and say that they Hhadeenot, svanen 
adequate steps to implement his recommendation. You would have to 
deal with the cases on an individual basis and determine whether 
or not the board had done what the Ombudsman had recommended or 
taken steps, short of that but the Ombudsman was satisfied. 


MpeeSBelieeinil @Prightes Toehkeep “the “ecordmeicleary sy: the 
Workmen's Compensation Board has responded to the recommendation 
by saying, "We are not going to implement fore thes reasons® "set 
forth by the minister in the debate in the HOUSe@ wamncechatecOrrect? 


Would the Ombudsman be prepared to accept as an initial 
response a reconsideration in the terms that I have discussed with 
the Workmen's Compensation Board people this afternoon? 


Mr. Goodman: No, fOr the simple reason that the 
Ombudsman's recommendation was based upon his interpretation of 
42(1) which the board has rejected. So I agree with Mr. Cooke's 
comments that you are not addressing the problem. 


Do not get me wrong, I applaud the committee's attempt to 
find a practical solution on the cases, Dita Wemmstiulieehave ‘a 
difference in interpretation on section 42(1) and it was that 


14 


matter that came before this committee and was ultimately 
considered by the Legislature. 


Mr. Bell: | We wills probablyss takemetnetem ditt erencce sa gr 
interpretation) with us to each ot solr graves. PuunderSvand las. 
not acceptable except the alternative the committee might have is 
to not make any substantive recommendation or effort to have these 
matters resolved in some way. 


What concerns me is nothing has been done in respect of a 
reconsideration of these 135 cases for the reasons already given. 
We cannot interpret 42(1) that way. Any port in a storm, perhaps, 
in this circumstance, but you have given us your answer so I guess 
the committee will take that under advisement. 


ES Goodman: ite Bell, ii may be wrong, but my 
understanding from what was said earlier is that the board has, in 
considering each of these 135 cases, already considered whether or 
not a supplement should be awarded under 42(5). That is why I do 
not understand how asking them to reconsider whether or not a 
supplement should be awarded, having already considered that, 
would serve an useful purpose. However, I am-- 


Mr. Bell: Fresh minds, fresh approaches, somehow, some 
days meet with fresh results. 


Mr. Goodman: I applaud any efforts you make. 


Mr. Bell: Let Mme ask .vyou,,..do...you . believe » that--ieiam 
trying®to find a word which does, not place anybody.yin agcorner: 
Would the board prefer to reconsider the 135 cases against the 
background of all of section 42? 


Mr. @iDarnbroucghesstenudOesnot soeally. want) tO —.conlLusemat ims 
thing any more than we already have. But I may have been somewhat 
premature in suggesting that we would review those 135 cases. 
Certainly. -as fare as) Mr.) \Caanmands Weares concerned;, anya altempe 
that is made by any individual to ask for us at a divisional level 
to review decisions that we have made, we honour, accept and 
review the cases. 


Toomusty confessmathatwyl # hadi snot. santicipated »liatweateleace 
some, if not all, of these 135 cases will have been heard through 
the board's entire appeal system. 


Mr. . BeduiseorAveis Om then. 


Mri? Darnbrough:slinibthatigcase,symy _anSwergugcGEaswe would spe 
willing» ‘to yreview them@ghas tosebe sgovernedssby . the, sftactyathataer 
cannot speak for the board. I can only speak tor the division and 
the branch wnich I represent. Therefore, I must defer that request 
to the board. I think that is where it would have to rest. 


Mr.eeBellss That) »lS,eWhYeudee oSh CORSO peacte CC Lacy see 
confer «Wither 0) brten,andeper bapseMit...Wanhilngton. 


BS 
Mr. Darnborough: Mr. O'Brien instantly (inaudible). 


Mr. Bell: Members of ‘the committee, ~unless you consider 
it--unless you do not agree with the request that I am making, I 
would like the board to take under advisement the question of 
whether it-- 


MyeesWarcangton: Mr. Chairman;se1r l “May ;eecnroughesyou LO 
Mr. Bell, under the act, Sir, we can Onl yroo =thav under section 
75--reconsideration. 


More petl -ethaterserignt. 
Mr. Warrington: Our hands are somewhat tied. 


Mr. Bell: Except that the board always responds to an 
Ombudsman recommendation by a reconsideration, pursuant to section 
fo" Youvuse mat as an appropriate vehicle*for responding.’ I do not 
see any difference with this case) “aS? with®tanymor “the others, 
the--as a matter of fact, we are going to see one next time where 
the board reconsidered one of its own decisionse by@iway. sor 
preparing a response to the ombudsman*to*his7l9 (3) Wetter: 


It is obvious what I am doing. He has wekeameLoreda @42 (1), tan 
expanded interpretation and I am suggesting a 42 reconsideration 
to see what develops. 


Mr. Warrington: With=eerespect, saMm e=belL, the Ombudsman 
has not asked us for a complete review of 42 inmeachmot@ithe P35 
cases. 


Mreibell:  teknowielle appreciates thar. Youwsece, members of 
the committee, you are stuck no matter how we go wecehe this. EVEN 
if the Legislature had adopted your recommendation and you would 
be here dealing with the Workmen's Compensation Board 
implementation of it, you Still cannot go any further, because all 
the Ombudsman has asked is for a reconsideration. You would have 
to wait upon the results of those 135 reconsiderations before you 
can report to the Legislature whether and to what extent matters 
have been complied with. 


Mr. Cooke: Even if the Workmen's Compensation Board 
reviewed all 135 cases under the total secttoneazy pchoate wouldebe 
noe guarantee, “as «I understand it, for those 135 cases that they 
would have an increased, permanent pension. Most of them could 
then’ be, are*they ywere successful, put on six months, could be 
three months, could be a year that CneyewOUlGMC ec Lacmrie Lc Le Dat 
more money based on a rehab allowance or something. 


tT do notvmthanks thatdeegoesw very fare “vineat (alts. towards 
meeting the recommendations of the former select committee or the 
Ombudsman. I would think that, even though the minister reacted 
negatively to Mr. Renwick's question, in a partisan arena of the 
Megqisiature “OL referring this matter out to the courts, that a 
nonpartisan committee, such as the Ombudsman's committee, 
recommending that this kind of reference out to the courts for an 
interpretation of 42(1) may have more impact than a question from 
a member of the opposition in the Legislature. 
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Mri.vaBel Light a sthought.ofeetha twyovermelunch . Hei Setdownieeiat 
the Amethyst Room. I was thinking of asking over lunch, if asked, 
what ewould,he say; —_but «laresisted..Mrs.Ccooke,. I. Cconcirn with ithac 
last suggestion. I do not know how the committee could orchestrate 
that, but Dr. Elgie has always shown a willingness to assist the 
committee and perhaps if the committee could-- 


Mi aim OM BIL ens aire eee ll Stevo) slave Sn OmnOLe ‘questions 
relevant ,to.dinectives,. «1. would like wou to. “excusemMro==Gaan. and 
Mr. Darnbrough. 


Mr. Belles Ip would, bike, towasksjthem Eanicouplemot., questions 
about 42(5) before they leave. The first point: You would have no 
more guarantee of a result with the recommendation made by the 
Ombudsman, because again all he has asked the board to do is to 
reconsider in light of 42(1) expanded. 


I tjustigasked sMsagGattonwas oy .wents.downeitomthat) cndmot tye 
room and she concurred with my assessment again. You would still 
have to come back here to hear from the Ombudsman whether and to 
what extent all of the 135 were well treated. You have got to do 
that anyway in my practical suggestion. 


Edo mote hesitate soathink@oute-loudwelmamecry tngmtOmay.Olcme 
Situation whereby somebody goes to the wall with something that I 
do not think will serve the 135 people. With all due respect to 
Mr. Renwick's suggestion, the constitutional question that comes 
outeoOftgthe act willsebe amprocesse thatawill beyelengthy,mexcencawe 
and) Lvampnotsesurelingany evente wills achievemithemresult-specalse 
again you have to come down to an assessment of the individual 
cases. 


AS I Said before,.I1 hear the board with all of the caveats 
doing exactly what the Ombudsman has asked them to do, only 
against the background of the whole section. 


Mr. Goodmans) sPerhapSesvyouisdo,e Mr. sBelljaol tcentarniivemae 
not. I do not think the board does, either. 


MrracBell: geif | they iboard sidoess not, (eieswouldwelikcmstomsness 
the board say so today, because I have not heard that yet and I 
have purposely made that comment about four times. 


Mr. Cooke: They tended to agree with my comment that 
these would be temporary allowances, whereas what the Ombudsman is 
talking about is permanent pension. Is that not correct? 


Mr. hGoodmans mQuiterpaparntieeirom ettiate ae the pesme-c pc comet 
gap that I have already brought to the committee's attention. 
Section 42(5) only covers those whose impairment of earning 
capacity is sufficiently greater than is usual, not those who are 
merely greater but not by much, they would receive no supplement 
under 42(5). 


Again, as Mr. O'Brien has repeated, there are certain 
preconditions which you must satisfy to get the supplement under 
42(5) nthatgiwe gwilisshearssaboutelatemye Dut ethatw youl cou cdepos wus 
Situation where the board, in determining whether or not a 
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supplement should be awarded, finds out that the person has left 
the country and therefore is not entitled to an award because he 
has not made himself available for work or co-operated, et cetera. 


So even if he would have been entitled to an award 
otherwise, because of these preconditions he is disentitled. Those 
persons would not be covered who do not meet avi L = CnOse 
preconditions. 


Mr. Bell: We were told earlier this afternoon that, er 
Brive Ofentneme “dide note vunder 642(1), it would be ae reasonable 
conclusion for the board to come to that a person was not entitled. 


Mrs Goodman: No, under 42 (1) the sole question is 
impairment of their earning capacity. There are no preconditions. 
The board takes into account all other relevant factors. 


Mr. Bell: So you do not agree that the preconditions 
should be applied in 42(1). 


Mr. Goodman: I would have to give that some thought. I 
think that the Ombudsman has considered that. 


Mie Belated Aamasorry > lenthoughte-1 Wmwas=sansweredmine»the 
affirmative earlier. 


Mr. Goodman: That is certainly not what the Ombudsman 
had in mind when he said all of the relevant factors. He was 
talking about such things aS age, as capabilities of the 
individual. 


MreeaBell: taMree) Goodman, el sam sorry; vletdo™ not “havervany 
further questions or comments. I did promise you that you would 
have an opportunity of speaking on behalf of the Ombudsman as to 
his views as to the position adopted by the board as supported by 
the Legislature. 


Mr. Goodman: Thank you, Mr. Bell. Because the legal 
opinions in question were obtained following the Ombudsman's 
letter to the Premier (Mr. Davis), obviously the Ombudsman Gra sot 
have the opportunity when the matter was last considered by the 
select committee as the legal opinions had not yet been obtained 
to indicate why he continued to prefer his interpretation over 
that advanced by both the Attorney General (Mr. McMurtry) and Mr. 
Robinette in support of the board's position. The Ombudsman wishes 
Meyetonetiis -behnalfyeetomlet: the committee know why both opinions 
have not altered his view. 


Bap. ls 


Mr. Chairman: Before we get into that, Mr. Goodman, I 
want the two gentlemen--if you do not have any further questions 
for the two gentlemen who wanted to depart, DeLhapsmtiiscewas the 
appropriate time to take your leave. 


Mr. Goodman: I would invite the committee to turn to 
page 704 of the Hansard report inswhich)eas™ Ma.ee-pell *has 
indicated, the Minister of Labour read into the Hansard record 
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both legal opinions rendered. The one on page 704 is--beginning on 
page 704 is the opinion rendered, as I understand now, to the 
Minister of Labour from the Deputy Attorney General, while the 
Second.,opinion, Mri=8 Robinette Jsm@opini on as sesne Lenencecespedinatag 
Orethe, bottoms ofmpageces/.0 5: 


Now, in. dealing waeiirst ~of, all, swith. the bepuryveeAlLcoLlacy 
General's opinion, you will note that he gives four reasons as to 
why he supports the board's interpretation. One of the problems 
that we have already seen is we do not know what material was sent 
to the Minister of Labour--sent, I am sorry, by the Minister of 
Labour to the Deputy Attorney General. However, for the purposes 
of this discussion, I must assume that the Minister of Labour at 
least sent the Ombudsman's report and the select committee's 
report. 


Now, you will note that-- 


Mr... Bells. I .can ohelp..you,..Mr... Goodman.) Mines On bi climecase 
M@.a»-CcOpy eats. the, luncheon, recess, of. thesboarde Sletter stom Mr. 
Robinette. At the time that the opinion was requested, Mr. 
Robinette was provided with a copy of a letter to Mr. Alexander 
dated February 1/7, 1981, trom the (Ombudsman. “which, 9. cca 
was--I am not sure what that was--a copy of the committee's eighth 
report which has annexed as schedules the old and the new 
directives and that is all. The reference is a conversation 
betweenmthes two mands Ieam notissuneswhat. detail jwaseciven shoo amir 
that will assist, Mr. Goodman. 


Mr. Goodman: That may perhaps explain part of the Deputy 
Attorney General's misunderstanding as to what exactly the 
Ombudsman was finding and recommending. Because I refer you first 
toythesrightehandsside) .cfmpage. 704; athe last. full sparagrannseason 
the end, and you-will note that the Deputy Attorney General says 
to the»Ministry o£f,Labour,.as follows, "The materials you sent gus 
indicate that a wage test is used." 


I do not know what materials he is referring to, but the 
Ombudsman never suggested that a wage test be used. In fact, quite 
the contrary, he suggested that under 42(1) all relevant factors 
be taken into consideration and that it was not simply a question 
of finding out what the worker earns now and what he formerly 
earned in subtracting the two. 


Now, the second point that the Deputy Attorney General 
references jis; atethembottomMotmpage! s/ 04efronsathesmaight shandassidcr 
and he quite properly states that, "On thes face ro fescctionnm4 2iuae 
calculation of the impairment is referable solely and exclusive to 
the nature and degree of the injury." However, the Ombudsman--and 
that there is no express mention of any other factor in subsection 
1. That was understood when the Ombudsman found the interpretation 
placed by the board on 42(1) to be unreasonable. 


But one of the issues was what the word "from" means. In 
other words, "shall be estimated from the nature and degree of the 
injuny." Certainly, thes words "solely. icenot. unc Ludedusinm4d 2.Gl \eamyoU 
Will recallem that »thisg.is) scteeeLorch sewich secon cmmica Ge manos 
particularity in the Ombudsman's report, that the Ombudsman was 
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saying, "Yes, you start from the nature and degree of the injury, 
but you proceed to consider any andmealia celevanceractons,.6so.4that 
when the Legislature says "shall be eashimatedsret Olye pate QOeS; NOT 
Say "solely from," and that the board is permitted then to go on 
and consider these other factors. 


The third argument referenced by the Deputy Attorney General 
appears at page 705 and the first full paragraph and following, 
and this is his historical analysis of 42(1). It proceeds on the 
same faulty premise that the Deputy Attorney General proceeded 
from with his first argument, because you will see thacsecneuri rst 
line of his historical analysis, the reference tonthesbsnistory, 
just under the 9 p.m. note, "Section 38 of that original 1914 act 
clearly and expressly placed compensation for permanent disability 
upon the wage test only." 


So again, the Deputy Attorney General is assuming that we 
argued wage test, which 1s not the case. You will see that his 
conclusion flows from that. 


That is directly opposite that reference on page plete es el el= 
second full paragraph on the right: "It Lo Botta SUDILSCSLOnm Eat peal 
the Legislature had intended the 1942 ach ‘COmenctain the, wage 
mainciplessrase the exclusive test for calculating permanent 
a@rsabrvity,;esectione40, subsection 1 would not have been required 
and enacted. But the Legislature must have intended something by 
enactment of 40, subsection 1 and that something is, we submit, a 
test different from the wage test contained in 40, subsection 4." 


We agree with that. They did intend something different than 
@aewage test. That is exactly what the Ombudsman has said, that 
they intended a test, that you start with the nature and degree of 
the injury and you go on to consider all relevant factors in 
determining what effect that has, ifeeanvy gONeeethes person ss 
impairment of earning capacity. 


The fourth reason does not require much comment. The Deputy 
Attorney General appears to argue that, because the board's 
interpretation has never been challenged, it must be correct. 


Mr. Robinette's opinion is contained at the bottom of page 
705 and following. Quite frankly, the Ombudsman is surprised that 
Mr. Robinette would opine that 42(1) admpes.~eot m.ondyiesone 
interpretation and the one that he supports, because even the 
Ombudsman did not go so far as to say that. 


you will recall the Ombudsman said that thisssecti1onm 1S. open 
to at least two different interpretations and that he was merely 
finding that the interpretation placed upon 42(1) by the board was 
unnecessary and unreasonable. When Mr. Robinette advises that 
42(1) requires the board, in accordance with its present practice, 
to make a clinical and medical evaluation of the nature and degree 
of the injury and nothing else, Mr. Mo manGmnocmealcficuuty in 
accepting that proposition. 


It was for those reasons the Ombudsman continued to prefer 
the opinion he expressed to the board and thismscommittee, 
notwithstanding the production by the Minister of Labour of the 
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two legal opinions. That is again the reason why he included these 
135 cases as a detailed summary asking for the Legislature's 
consideration and this committee's consideration of those cases. 


To Sum “up, “then, “Mr. Morand @continues’® torsteciepgthates tre 
board's interpretation of 42(1) iS unreasonable and that the 
interpretation he is advancing is one that is to be preferred and 
one that will do more justice in the circumstances of the case. 


Mrive Beles] =Mr 6 “Goodman; s:dow, youl? of ;doesa Mr. Morand: fave 
any suggestion for the committee as to what it might do against 
the background of 9s thee sLégislatures, sdecisionssmoter tossadora 
recommendation number six? 


Mr. Goodman: I ‘think “that is “torigethess committee masta 
decide. I do not mean to be passing the buck but obviously-- 


33L0 poem. 


Mr. » Bells Do you “have "any “suggestions Of *"alternatives 
that the committee might consider? 


Mr. Goodman: On the question of interpretation of 
section 42(1), this is something the committee has struggled with 
inthe ‘past’ on “other™ cases “and, “in my? vilew;))mayecontinuceeue 
struggle” with” “in the ™ future.” The» “Legislature Thas.egqivens tue 
authority to the Ombudsman to conclude, among other things, that a 
governmental organization has acted contrary to law or has made a 
mistake of law; also, of course, that they have acted unreasonably 
in interpreting a certain section which is what the Ombudsman 
would hear. 


Everyone recognizes that the Ombudsman's opinion is only 
that. It is not a binding opinion and the Ombudsman understands 
that and appreciates that. On the other hand, an Ombudsman who has 
over 18 years' experience on the bench, it seems to me that his 
legal opinion should, all things being equal, certainly be 
considered and if at all possible adhered to. 


But “the fact remains it is not binding. Notwithstanding = tn ue 
committee's recommendation, and I would suggest even with approval 
and adoption by the Legislature, absent a change in the 
legislation in the event that the governmental organization was 
not prepared” ‘to change the inetantici pation,  webraren-going) stouspe 
faced with these problems in the future, and so are you. 


A suggestion has been made by Mr. Renwick that the Minister 
of Labour consider referring the matter under the Constitutional 
Questions Act. I do not know whether reference was made to the act 
but referring the matter “to? the™courts was) 9 and hee indicatcomie 
was not prepared to do that. 


The Ombudsman is appointed by the “Legislature. He is 
responsible to it. He makes "his report toWitemimquescsmthatimeloeune 
Ombudsman's ultimate forum. It is the Legislature. The Legislature 
has declined to implement the recommendation of this committee and 
the Ombudsman. 


Poult 


Mr. Bell: Mr. Goodman, do you have any suggestions of 
possible alternatives the committee could consider? 


Mr. Goodman: I have already indicated one that has been 
raised. 


Mr. Bell: Reference under the Constitutional Questions 
Rot forsdetermination? 


Mr. Goodman: I think the committee ought to consider 
whether or not it wishes to make such a recommendation. 


Mr. Bell: IS there any other possible alternative? 


Mr. Goodman: Given, the continued interpretation placed 
upon section 42(1) by the board I do not think there is. 


The section is proposed to amend this whole question of 
permanent disability pensions. There Will @be some Or these 
complainants who will benefit but not retroactively, as Mr. Cooke 
haS pointed out. Those who elect to go under the new act will 
receive periodic payments if they experience a wage Loss. liey 
will, elbeassume,., SO elect. 


Mob ell: seo wmeCatton, eam) le correct that — none "Or ™ these 
135 cases have been investigated and considered whether it might 
be appropriate in addition to the section 42(1) recommendation for 
them to be considered under section 42(5)? ; 


Ms. Gatton: In a number of the cases the issue of 
sections 42(1) and 42(5) were the subject of the appeal board 
decision. 


Mr. Bell: But the Ombudsman has not, I take it, assessed 
for his own purposes against his own legislation whether the 
decision ought to be reconsidered with specific emphasis on 
section 42(5)-. 


MSs. Gatco ce NO. 


Mime Bells Whateue am Saying sis that 1t "is a snew ball’ game 
Pore. Olupmthaterthescaurcumstances  Ofe your recommendation have now 
changed. Do you want an opportunity of dEOpping #oacks tO.scOnsider 
your position on each of the 135 cases? 


Mr. Goodman: I would have to consult the Ombudsman about 
that. l am not clear as to what you mean by the circumstances of 
change before it continues to-- 


Mr. Bell: The Legislature rejected the recommendation. 
That is what has changed. 


Mr. Goodman: The Ombudsman knew that when he included it 
as a detailed summary--these 135 cases as a detailed summary in 
his report. 


Mee ebell NO; shew aord noc. 


Mr. Goodman: Yes, he did. 

Mrmebe ll see sCOUlCsnOta lac. 

Mr. Goodman: He did. 

Mr..Bell: You closed your books March 31. 


Mr. Goodman: Yes, but the report waS printed subsequent 
to March 31. The debate took place in May. The report went to 
printing some time later in May. 


Mr. Bell: I am not sure what that means. 


Mr. O'Brien, Mr. Emmink, do you have anything you would like 
to discuss as to what possible alternatives it has? 


Mr. Emmink: I .do. not think™= so, 9Mr. Bell. Slt ssecenseeciac 
the decision has been made by the Legislature to reject the 
premise on which this recommendation was advanced and I think the 
bOoardeilS NOL MiInga POSitIOn to co} CONnCLary. LO, ClC mew lollocmrO. mci 
Legislature. 


Mr. O'Brien: I think we would be remiss if we did not 
add that, if the Ombudsman wants to investigate the 135 cases, and 
makes recommendations for consideration under section 42(5), the 
board would be obligated to do it. That is to review them. 


Mr .8 EMMInkse.PCOVIded .».e5Cl ssCOULSeC,, BLAU onl Smee cm C Olt cena 
made by the individual in each case. 


Mr. Bell: I do not think-- 


Mr. O'Brien: Assuming he complained about his permanent 
disability award; I do not have that problem. 


Mr... -Bell: .[. do not think we ican cet. that — technical ome 
Gaon't believe the Ombudsman is precluded from expanding an opinion 
and recommendation at any stage nor at this committee, for that 
Naccers 


Mr. Goodman: Perhaps one further thing that I _ should 
say, Mr. Bell, and I am Sure--perhaps this goes without saying, 
but the Ombudsman, as I have indicated, continues to feel that his 
interpretation is the appropriate one in the circumstances and 
will continue, notwithstanding the failure of the Legislature to 
adopt..and, approve the report of the Select committee, tO sling 
complaints supported wherein the board did no more under 42(1) 
than make a clinical assessment. 


Mr...O"Brien:’ It  omuSt be “remembered! Jthat [themespoatussaua: 
not receive a ESS possible conclusions and possible 
recommendations on any of these 135 cases. The board agreed to 
waive that procedure because the Ombudsman wanted them dealt with 
relative to the interpretation of the section. So we waived the 
routine process of the 19(3) investigation and report. 


I have always assumed the Ombudsman did not do any 


25) 


investigation in these cases relative to any other application 
under the section. 


Mr ape beeRignt,esbute that “was?ealways understood during 
the process that is referenced in his report, anceminpiiciisan Chat 
mesuggest "is “that the board assumed or a possibility existed when 
it came before this committee that the committee would not require 
the usual technical requirements of the act Witheweach! Or ~ohese 
135, in arriving at some disposition of the cases. 


Mr. O'Brien: I cannot speak for the Ombudsman Du Come 
think probably we also assumed that he probably was satisfied this 
was the only process by which he could recommend any adjustment 
relative to the worker's complaint. That is just presumption on my 
part. 


Meee Come MilleraeSMr Se Chairman, = 1oethaink the board has 
offerea to review the cases under section 42. The Ombudsman has 
made a recommendation and, while we have had a legal 
opinion--three legal opinions really--one from the Ombudsman-- 


Mes Bet oF rour? 


Mr. G. I. Miller: --four and, again, the Ombudsman is to 
take the place of the little person, we have 135 people, while 
BheyeMayenot “benefit as much as some would hope around this 
committee, they may benefit somewhat. 


I think that is’ the bottom line, really. NEV pone yw@pane 
entitled to, and if they get a proper review, they could be the 
benefactor. I think that should be the position the Ombudsman has 
taken and I do not know why it would not be beneficial iftomearnmyiGnt 
out. 


Mr. Chairman: I thought there waS some question about 
the board's commitment to review all those cases. I think that was 
indicated previously. 


Mr. O'Brien: I understand this is a procedure that is 
set forth in the law, if you would like to Calvi ailicancnatese Ene 
Ombudsman has a process of dealing with the complaints of people 
that come to him. He has Made a recommendation, that 
recommendation has not been supported by the Legislature. If the 
Ombudsman has another tack that he wants to takepns the tbhoard wilt 
certainly deal with it in terms of the Workmen's Compensation Act 
in relation to the Ombudsman Act. 


4:20 p.m. 
Myenibel ieemeor sedate they committees i wishes to achieve a 
practical resolution to ede €ofuathemimattenuspmeimetakes 2tggyour 


position would be the same. You will listen to what-- 


Mr. O'Brien: Is the committee in the positLonmwnere they 
are prepared to investigate 135; cases? 


Mr. G. ie Miller: No, Taaacogmenciteamachink ginat rs the 
function of the committee. 
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Mr 2cO.' Brien: ‘Bute los sethesfunctionsofathe.,Ombudsman. 
Mri. Gwe! Mi lLreres Pardoname.- 


Mr. Goodman: Mr. O'Brien is Suggesting that the 
Workmen's Compensation Board needs the Ombudsman to recommend that 
these 135 cases be reviewed before the board has the authority to 
do so. I have certainly never understood the board to take that 
position in the past. The board can reconsider on anyone's 
recommendation, 


Mr. wOlBnien: OCngsts sown motion, ,. but theresa hastatoe De smcona 
reason for doing it. An appeal board decision has been made in 
each and every one of these cases that determined that there is no 
further entitlement other than the PD award under section 42(1). 
That is the appeal board's decision. If somebody is dissatisfied 
with that decision they are entitled to go to the Ombudsman and 
the Ombudsman is then entitled to make a recommendation. 


Mrejms Cooke: s Could® Ip suggest--could )aweminotrs, | OOKeeat ati 
possibility of asking that the Workmen's Compensation Board review 
these 135 cases under the entire section 42 and, as a second 
recommendation, also recommend that section 42(1) be referred to 
the courts. for an interpretation? That» looks at\)the 1358cases ona 
practicallibasis” and valso™@looks) at the generals problemporesectianm 
AZ) 


Mr. Emmink: Mr. Cooke, with respect to the second one 
first, the board would have no comment to make. If that is the way 
the committee chooses to recommend, then that will be dealt with. 
With respect to the first, each of these cases has already been 
looked tat Sin stermsiorithe?: toa litymors sectiong4é? . 


Mr. Cooke: I understood that it was "Said a**ftew = minutes 
ago," and)’ Imam ‘getting "confused, “lg gquess-—it jrisygnot) ditsicule 
although today is not nearly as confusing as last day--I 
understood that you had looked at these cases under 42(1). 


Mrs) SEmminksig We) have lLookedteats-them™ in’ terms of val Petar 
section 42. 


Mr. Chairman: I thought--and I would have to agree with 
Mr. Cooke--Mr. O'Brien indicated just a few minutes ago that you 
only looked at them in terms of 42(1). 


Mrs Emmink: No, that was the way the  Ombudsman's 
recommendation was referenced, with respect to section 42(1). 


Mrs BBel ls: @Lleteeme wayumpelinto | this lt als = toomsDacmmCr Cees 
gentlemen did leave. They were very clear that whenever the 
question of permanent disability is assessed by the board, 42(1) 
is part of the consideration. 


MrSSEnminks iia taSeiaighiie 
Mrp.) eB eurt : That is not where the emphasis Se the 


emphasis is on 42(1), but you do go through the process. What we 
are now talking about is a reconsideration under all of 42, but 
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now with an emphasis on 42(5). SO we are reconsidering but we have 
split our emphasis from 42(1) to 42(5). Having said that, we have 
to acknowledge, as does the Ombudsman's Opfice pmathereparsis no 
benefit of their investigation, there is no benefit of any 
conclusion, there is no benefit of anything, but you did not have 
that benefit with the original recommendation. 


Mr. Emmink: In practical application, Mr. Bell, if rt. 2S 
possible to place an emphasis, and that emphasis would result in 
some benefit to the workman, that would have been done during the 
overall review of the case. in terms of section 42. I do not 
‘understand how, in the practical application, your suggestion 
could make much difference. 


Mr. Bell: I admire your categorical statement. 


Mr. Emmink: I am not trying to be categorical, I am just 
trying to understand what it is that could be accomplished through 
aoiS' 


Moe NO Brienz ee eMr.) (Ghairman  and= Mr ieibelt, surely the 
committee can make whatever recommendation it wishes to make. If 
the committee wishes to recommend that the board review 135 cases 
that are subject to this particular discussion, that is open to 
the committee to so recommend. If the committee so recommends, the 
board will so review. 


Mr. Cooke: We do not want to review just for the sake of 
a review. We would like to know what the practical application of 
that recommendation would be. 


Mr. O'Brien: What you are really doing is you are moving 
the investigative process of the Ombudsman from those i35r@cases 
relative to the application of 42(5) and saying to the board, "You 
investigate and reconsider." 


Mr @MBell: a .Thati astiaght.. Bute you sacceptedmithat, -ass\har 
as 42(1) waS concerned. Had the Legislature adopted that 
recommendation six, you would have accepted that process for 
Al), mot slesuncerstand sche arrangement and understanding between 
both offices prior to the Legislature's decision. SAM fl eright? 


Mo. ©O' Bruen: That™1is*right: 


Mr ee bc MESO, faliamwewrare Sayingwers Vdowrit to %4215')%" “Or 
all I am suggesting. I do not mean to presume upon any-~- 


Mr. O'Brien: I am saying that is a decision to be made 
by the select committee. 


Mire Bell: Yes. But we are not doing anything 
earth-shattering because you have already dealt with that issue in 
another subsection; just changing emphasis. 


Mr. O'Brien: There is nothing earth-shattering about it. 
The only real difference is that when the Workmen's Compensation 
Board reconsiders a decision that has been made, it is done on the 
basis of somebody supplying some new information that would 
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indicate stherebeis reason eLonmel tetombesFreconsidered ie YOUR are 
basically asking us to reconsider these on your motion, without 
anything to indicate why they should be so reconsidered, except 
thei wish of +the: selects committee to ;dogit.esdeiam ssayings thaCesleacm 
surel that is enough for wthegboard ato idomik. gBu teh tealscmup Sco sy OUgGe 
determine whether you so want to do. 


Mry! BeliboAll) «righteesDoeed) take deity sthateyi ieeacthateawa sme 
recommendation of this committee, that recommendation would be 
accepted by the Workmen's Compensation Board prior to the debate 
of the committee's report in the House? In other words, are you 
going “toe waite ‘upon? basidecision of »-theq#leqislatur ce. tComathas 
recommendation? 


Mr #\ Emmink:eatTheser fcasesagall~havesgetommgo sour conpOracre 
bodatid AsMriieBe ins 


Mr. Be ils: No. That is not an answer. You have 
implemented recommendation number four before the-- 


Mr. Warrington: Mr. Bel my concern, site ihe the 
recommendation was made by the committee is that, in answer to Mr. 
Cooke steariier. comment el think siteisman exercises lhe Ucn 


Mr. Bell: Maybe we have to hear that then. 


Mr. Warrington: “My concern, Sir, ts.) thatescachmeecaccemice 
been reviewed twice, if not three times, on entire section 42 and 
you “are Masking ust to freviewl eit jagaines whine. §iggchink weekcoure 
recommend to the corporate board that be done before it goes to 
the House; but, again, 1 would be Surprised if ones ofesthe Bian 
cases came back in the light that you would hope it would come 
back. 


Mr. Bell: Thank you for your candour, because that had 
to be stated. If that is so, the committee has to weigh that very 
heavily, I would suggest. 


Mrvc O'Brien: “Intéfarrnessiie1l Sshouldyasay | .aseiMr.) aWanuangeor 
has said, I said nothing new has been added. 


Mr. Chairman: I wonder if we do not have sufficient 
information on this that we can move on. We just Seem to be going 
in circles here. 

Mr. Shymkos That: swas ga very auimportant »istatementeathar 
Warrington just made that each of these 135 cases, as far as I 
understand it, were reviewed more than twice. 

Mrs Wanrington:, TwicerateleaStymit NOcstiLCemstimece 

Mr. Shymko: Twice at least. 


Mr. Warrington: Claims branch, appeals adjudicator and 
final appeal board. 


Mr... Shymko? jUnder @ethem entines section 642 ,asthatesSyas42 ie 
right upto: ©42)(5)#ie8is ii tee myseunderstanding = thatjevovewould @oaue 
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emphasis occasionally, depending on theme Casers muo eal (lh jemmand 
sometimes to 42(5) at various stages of the case? 


Mr. O'Brien: All of them are people who, I think, have 
had an award under 42(1). Some of them have had temporary awards 
under 42(5). Some of them have had nothing under 42(5) because 
eney donot meet +the criteria of 42(5) of being available for 
rehabilitation program or available for work. In fact, amositueort 
them are people who are in the last category. They are older 
people for whom no work is available and they do not meet the 
Preiceria Of 42(5). 


Mr. Shymko: So it is my understanding. I guess I would 
support the contention that it would be an exercise in futility if 
you would simply add another exercise of not only reviewing them 
two or three times, you will review these cases an additional time 
ine applying sche *present criteria. The problem seems to be the 
interpretation of the law of that particular clause 42. The only 
option before the committee is perhaps to refer it to the courts 
through the constitutional question of VaLidveyeact:. 


Ss200> p.m. 
Mr. Philip: That is not the only option. 
Mr. Shymko: It is one of the--at least a major option. 


Mr. Philip: One of the options can be to ask them to 
review it again with an emphasis on subsection #5) and @inot on 
subsection 1, as has been indicated has been their major emphasis 
in the total section. 


Mr SS Sshymkos? No. Y-Thatedsinnote omy understanding from the 
answer Il have just been given. 


Mr. ‘Philip: They said, “and let» the record show it, that 
a major emphasis, while reviewing the whole section, was on that 
one section. That is what I heard them saying. 


Mr. Shymko: My understanding was notre whaty hOujedabe 
Saying, Mr. Philip. Apparently they emphasized according to each 
case. Emphasis would be put on Apes eh fe ae ‘casc Bmenitred that 
emphasis. 


Mr. Chairman: I wonder if we could leave the discussion 
on the options available to us until we have a clear understanding 
of them. We can leave them until our in-camera discussion later on. 


iMreetotprien: 1 ewouldnebike, ‘before: werrgorrany further, 
just to compliment, in effect, the Ombudsman and hismtunctwvon? 
This is why I talk about the investigative process and the things 
that develop from 19(3). There is not any purpose in denying that 
the investigative process of the Ombudsman has brought attention 
to the board of matters that are, in fact, resultingwein some 
greater benefit to the workman. 


Now when you say that the board will review something on its 
own motion, it is just human nature that i tian seagoing e@tosrbe 
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crystallized in terms of the decision that is already made and the 
investigation of ‘thes Ombudsmanis#2officesy has’) veny §einequentiy 
resulted in something being changed. 


When Mr. Warrington Says it would be a fruitless exercise if 
we didg it on” oun own ful sthinkehewism)]ustibeing ecandidBw2th eyous 
But there might be something in some of those 135 cases that the 
Ombudsman could come up with that would result in a change. I 
thinks 1t is =their yobligations under theimigactito Ldonei Gsandeeas 
should not be an obligation placed on the board arising from the 
select committee. It should be in their camp. 


Mr. Chairman: We appreciate your comments. We will move 
on to the next case now. 


Mr... Phabips: sinipetheierinterests fof beinggscandidssalso, aus 
thinkecthis' matter should) be ‘dealt wilthsnotwin icamera butyansetu ls 
public view since there are 135 people out there who are hurting 
at the moment and they should know where each and every person on 
this committee stands on this one issue when we do make 
recommendations. 


Mr. Chairman: We will discuss that there. The. next case. 


Mri. MGoodnian:t4 Deane esoury el feel Scoula) rescondmert cme ae 
O'Brien and I hope that this will be the last word. 


I appreciate Mr. O'Brien's comments and the compliment that 
he. patd “toi the @Ombudsman. #1 wishystos assure ;,botheemr. + 0' Brienne 
members of the board and this committee that the Ombudsman will be 
considering all the 135 cases, notwithstanding his report that is 
before you, to determine whether or not if it waS a matter raised 
on the appeal, the board acted unreasonably in failing to give an 
award under 42(5). 


Mr. Chairman? Thank ‘you; Mr. ]Goodman 


Mr. Bell: Members of the committee, the last matter 
under the recommendation denied category is detailed summary 
number 24 in the Ombudsman's report. It is the section immediately 
preceding the one we have just looked at. This also deals with 
section 42 of the act. We may have to ask our two experts back 
tomorrow morning, depending on where we go on this. 


They say, from the beginning, that this is a glowing example 
of the best of the working relationship between the office of the 
Ombudsman and the Workmen's Compensation Board. As you will see 
when you go through the materials, the issues are crystal clear 
and they are narrowed down to the consideration of a narrow issue, 
to which you are required to address your minds. 


I would like to spend more time than is perhaps required 
with this to give you all a sense and a feel of what the committee 
does when it has recommendation denied cases before it. I think it 
will stand you in good stead the next time. 


Obviously @ whejlead J ithe Bsquestdoningmitos cetweithes bessentian 
details before you so that you may then follow upon with your own 
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questions. The purpose of the questioning of both the Ombudsman's 
office and the Workmen's Compensation Board is to do two things; 
to give you enough information so thatelyoumecans sexenci Sen pyour 
judgement in deciding whether the Ombudsman's recommendation is to 
be accepted, or whether the Workmen's Compensation Board's 
responsé is to be accepted; and secondly @ fas ecyOurpepcerm yrot 
reference requires, to ensure that the Ombudsman has complied with 
the necessary provisions of the act, that the investigation was 
carried out appropriately and that the reports and Eas 
recommendations were issued appropriately. 


Ms. Catton, you will be speaking on behalf of the Ombudsman 
piethis? 


Mse, Cacton: syes:. 


Mr. Bell: Members of the committee, you have before you 
a collection of the important and relevant documentation that in 
the majority passed between the Ombudsman's office and the 
Workmen's Compensation Board, supplemented by some additional 
internal documentation from the Ombudsman's office, giving you an 
insight into how this process was carried out and how and why the 
Ombudsman's opinion and recommendation were arrived at. 


As you can see, the first four pages is "an textractistromethe 
eighth report, a detailed summary; I propose tomskip sOvVeGr stnat. 
mies cipthespagew@is “awlegend. You canesee tha twktherestareyivetters 
assigned to various personae. Those letters are used hereafter in 
the material because it is all anonymized so that the identity of 
the complainant and other persons affected by this investigation 
are not revealed. I am sure Ms. Catton will refer to the material 
later. 


The next document, which is labelled document number one at 
the top, is the appeal board decision which gives rise to the 
complaint to your office. Is that cornectyaMs, Gatco? 


Mo veG@atton. Tieat Ssecorrect. 


Mr. Bell: Would you just describe it briefly fous the 
members of the committee, referring them to the decision giving 
rise to the complaint? 


MopuaeGattones On sxsanuarny gals, 1979--although it's dated 
January 15, 1978--the appeal board ruled that the complainant 
concluded that the 10 per cent permanent disability award 
adequately reflected the residual disability from the compensable 
aggravation of the complainant's condition, diagnosed as 
radiodermatitis. Also the appeal board concluded that the 
impairment of earning capacity isycnotesignificantlyqigueaterssthan 
Peulueual for. the nature and degree “of his injury and cannot 
appreciate granting the temporary special supplement. 


Mr. Bell: Stopping there, the complainant ineewesesappedal 
to the board asked for two things, probably in the alternative or 
maybe conjunctive; one, that the permanent disability assessment 
under section 42(1) be increased in terms of percentage. 
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Mseeeatton *atThates conrect. 


Mr. Bell: Secondly, probably in the alternative, he had 
suffered an impairment of earning capacity significantly greater 
than usual and therefore was entitled to an additional dollar 
award under section 42(5). 


bliss BCaceont eT hat vsmmLodnG. 


Mr. Bell: I have to make -a ‘disclosure ~in» this JcasejucMmae 
Chairman. This case involves a member of the Royal College of 
Dental Surgeons of Ontario and my firm are general counsel to that 
college. To the extent that that poses a conflict, I have made the 
disclosure. 
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I can assure the committee that my office has not been 
consulted, nor has it ever given any advice in respect» of this 
particular. complaint om this “particular isstie Pe bute don sienwac 
that becoming known to the committee in some other way. I have no 
interest. I do not believe that the royal college has any interest 
other than an interest on behalf of one of its members, which it 
holds in any event to this result. Unless there are any questions 
orconcernsMas@to my participation in ’thisirolevanl iwatlvcgo on 


Mr .o= Goodman: § Mri. eBell;~s onsy thatesscore syoupehaduwear lies 
indicated that the board had reconsidered, as a result of the 
Ombudsmans: L903 )ieletter son! thisesematter. That mMssen0t esos AS mwe 
will see, the reconsideration came about as a result of a letter 
from the Ontario Dental Association. 

MroseBbell: eThatwssthesODA 


Mr = Goodmans ‘Yes. Io°’assume 9 that [theegsODAIP isi note yous 
Clients 


Mr. Bell: You assume wrong. Wel*also act’ inossome” cdpacity 
for the ODA. 


Mise Goodman: In any event the reconsideration was 
generated as a result of a letter from the ODA. : 


Mr. Bell: Yes. 


Mri. “Goodman: @1iPitakervit #ithatwidid not eresuttret ronsmacvece 
rendered. 


Mr. Bell: Briefly Stated, my office has not been 
involved in any way, Shape or form with this. 


Okay. That is the decision which the person complained of. 
Lsuthatecorrecie 


MsteecGatbronkasr hak Ysimiuchiae 


Mr. Bell: Subsequent to »that»s:decision the person sought 
the assistance of your office. 


els 
Morecatton: Inau. so bight. 


Moe Belle) ‘id shes issue ave letter tom 'thes*Ombudsman , in 
writing, setting out the complaint, or Gia hewaceend ine penson?: 


Ms. Catton: He attended in person. 


Mr. Bell: I take it that in some way his complaint was 
reduced to writing in the usual form. 


MolseCattons) Thatus eight. 


Mr. Bell: The next document; dated May 925, LOs7 Oy eetinom 
the Ombudsman to Mr. Starr, labelled document number two, is ‘the 
so-called 19(1) letter, which represents the procedure followed by 
fauna offices =to Stinform asthe governmental organization that a 
complaint has been received and whatm@inw generadiieiterms® sthat 
complaint is all about. 


Ms. Catton: That's right. 


Mr. Bell: I don't have a second page to my copy. There 
is nothing we have to say about that letter. It speaks for itself. 


MS. Gatton] Thats serignht. 


Mr. Bell: The third document is dated May 30, LO Ser st com 
Mr. Reed to Ms. Adams. It is a form of response to chemo) 
letter? 


Mss Catton: That. s right. 


Mr. Bell: In accordance with the Ombudsman's practices ne 
gives all governmental organizations an opportunity of commenting 
upon the 19(1) letter and the complaint contained therein. In this 
case Mr. Reed, on behalf of the board, chose not to say anything 
further. 


Ms. Catton: That's megnt? Just 6Lor the committee's 
information, normally when a response to a 19(1) letter is 
received in other areas, the response gives some information and 
that information is shared generally with the complainant prior to 
further inguiries being made by the Ombudsman in an attempt to 
rectify a complaint as early as possible. 


Mr. Bell: Right. The next document, labelled number 
four, is an internal memorandum of your office, Ms. Catton, being 
a case conference memorandum. 


Me ..Cactones thatlsenignit.: 


Mr. Bell: Would you explain the purpose andmeuse *ofeythiis 
memorandum by your office in this investigation? 


Ms. Catton: The investigator reviews all_ the written 
documentation provided by the board. NEtereissuingercaelLe (jaa let ter 
the board provides us with a complete photocopy of their file. The 
investigator is then charged wWithwrgoingm through ‘the@eriles and 
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Summarizing the relevant information and interviewing alt 
necessary parties. The investigator then reduces his review to a 
brief summary of the file, which is presented to case conference 
with all of the relevant information. 


The case conference, aS was explained to you the other day, 
comprises all our legal staff, the relevant directorate, the 
investigator involved, the Ombudsman, special counsel to the 
Ombudsman, and the case is discussed in detail. The first document 
is the basis for the discussion at that case conference. 


Mr. ~Belids: «Canmyou confirms that, ‘hromeithe sdatewoOre tie cace 
conference to the end of this process, no additional facts were 
brought to the Ombudsman's attention which had any influence or 
bearing on his ultimate opinion and recommendation? 


Ms’. 29 Cattoneterrolowing! s onwathesyboard'Searesponse s.Co.weGie 
19(3) letter the Ombudsman requested that further inquiries be 
made as to the availability of work for the complainant. 


Mr. Bell: With that one exception? 
Ms. Catton: With that one exception. 


Mri.ce Bell: 9 Thenelrthe ticasem® conference Wise aneooodr tine mace 
review with the committee the essential facts brought forward by 
the investigation and the reasons the investigator formulated his 
opinion at page four. Having said that, would you Just take the 
committee through the salient facts? 


Ms. Catton To Seti thetsstage,«-the. complainants gquaduatea 
in 1922 and from then until the early 1950s, practised dentistry 
with the use of X-ray machines which were not adequately shielded. 
He developed a condition of radiodermatitis on his hand. 


In 1965, when he reached» the age of 65 and was no longer 
eligible for private insurance benefits, he approached the board 
for coverage because he intended to continue practising dentistry, 
even if it was on a reduced basis. The board accepted his 
application and granted him coverage. 


In 1975, he approached the board for entitlement for the 
radiodermatitis on an aggravation basis. HisS original request for 
entitlement from the board was denied, as the harmful exposure to 
the radiation had occurred prior to the date that he had applied 
for benefits. This was subsequently overturned and the board did 
grant him entitlement on an aggravation basis. 


In 1975, he was advised by three different doctors to close 
his practice. He saw his last patient in March 1976, and he 
contended that he was actively seeking work following March 1976, 
actively seeking some kind of suitable employment because, 
although he could no longer pratise dentistry, he still wanted to 
be involved in the area. 


The board was originally advised by their doctor--as 
referenced on page two, Dr. A--that there would be no reason for 
him not to go back to dentistry if he wore gloves. According to 
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the doctor many dentists wear gloves, even without vulnerable 
skin. The doctor subsequently presented additional Pn poumea ciOng7dco 
the board and it was determined that gloves were not practical for 
him to use. Also, the constant washing of his hands while he 
practised dentistry caused further problems to his hands. So it 
was Clear that he could no longer practise dentistry. 


The information contained on pages three and four of the 
case conference memo really speaks to whether or not he was able 
Pom CUcactiscandentistryan)l@ dont) athink chatwirsmcoumepamtn cular 
importance to the committee at this time. 


If you go to the bottom of page four, the investigator's 
opinion regarding the disposition of the case, the investigator 
advised case conference he was of the opinion that the 10 per cent 
award waS not unreasonable and therefore he made no further 
comments. However, it was his opinion that it was unreasonable for 
the board to deny a special supplement under 42(5). He recommended 
to the Ombudsman that the conclusions that were on pages four sand 
five be presented to the board. 


Mr. Bell: Just stopping there, the two aspects or the 
complaint have now been dealt with at Neast@atmehemaiuvescigative 
stage? 


Ms. #Gattan: .Thatgrsenrght: 


3:50 p.m. 


MnsmeBedd -yRandieithess investigatorgesays, Qua ythinki that 10 
per cent is all right. However, for the reason expressed, there 
should be something done under section 42(5)." That is a possible 
way in which the 135 cases can be dealt WLODMLS SReenot 2 


Ms. Catton: I admire your tenacity, Mr. Bekl ~meDut ot 
really think-- 


Mr. Bell: Forget it. Let us get on with it. 


Mr. Goodman: Perhaps before you proceed, Mr. Bell, «Ms. 
Catton coulda refer to the pensions adjudicator's conclusion, as 
set forth on page four of the case conference summary, which is 
pertinent to the committee's considerations. 


Mr. Bell: Well, if she is so advised. 


Ms. Catton: After the complainant was assessed Lone us 
10 per cent permanent Gisability award, the matter was referred to 
the pensions adjudicator, who concluded: "This is a very peculiar 
case in that we have an individual who can not return to his 
pre-accident work because of compensable disability, and who has 
no intention of retiring. Were it not for the man's age we would 
normally consider a temporary settlementagute 1S enOtiareal lysatelt 
that we can discriminate because of age and, as absurd as the 
comment may seem, following the intenview today losis felite py the 
pensions adjudicator that this man is entitled to a temporary 
supplement especially as were it not for the compensable condition 
the man would still be working at this time." 
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Mr. Bell: And the balance of the case conference 
memoranaum deals with a suggested possible conclusion that the 
Ombudsman might refer the board to. Is that correct? 


Ms 2'Cattonz:fyes, ithatiasycounects 


Mr’, Bell: “With™reasons set ~f£orth?’ son "page stivew einen eae 
the bottom of page five is the possible recommendation. 


MormmeCa Cton Sarhduerseright. 


Mr. Bell: That was considered by your office sometime 
between November 14, 1979, and December 14, 1979. 


Ms ‘Catton: Dhateisera git. 


Mr.) "Bell: As) ta" result Sotaithe se case conferencermeMr .ayMonane 
issued the next document, members of the committee, to Mr. Starr. 
That is document number five. It has a date of December 14, 1979. 
This is the so-called 19(3) letter. 


Ms.. "Gatton: That Qssright. 


Mr. Bell: In the letter Mr. Morand really sets )outeagrme 
content of the case conference memorandum dealing with the 
possible conclusions and possible recommendations. Is that correct? 


MS Catton s* That) ws epioic. 


Mr. *Bell: All seright,..wThetiiextiidocumential ehave, gtabelle 
number ‘six, 1S a »decision “of “anye"appealieboard ® paneiaeon waa 
reconsideration, dated December 31, 1979, and obviously subsequent 
to the 19(3) letter. What do you have to say about this? 


Ms ..-Cattoni® Simplyweithe complainants took #mtiguponyekimsere 
to make the application, with the assistance of the Ontario Dental 
Association, while we were in the course of our investigation. 


Mr. Belle ’So0 Gis iw atred#@ierning? 

Ms. Catton: [t@realiy is “‘avredsnerring: 

Mr. Bell: Let us go on to number seven. 

Ms.~- Catton: ‘The ‘only® sigqniréircance’ "of sthat tis 8tthater there 
was a delay on the board's part in responding to the 19(3) pending 
the further decision of the appeal board. 

Mr. Bell: What do you have to say about the document? 

Mr. Goodman: We do not mean to attach any pejorative 
Significance to the delay because, quite properly, the board had a 
request EOL an appeal. It was going to consider that 
reconsideration before responding to us. 

Mr’. Bell: -That? 1s about? the fourth foetvrmetivar havekehnac 


words of immunity today. What do you have to say about document 
number seven, from Mr. Emmink to Mr. Morand? 
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Ms. Catton: This just explains the delay. 


MoeeEbel) -serAldieemrighnt..sbpocumentmeanumber eaqhoymecDecerore, 
from Mr. Starr to Mr. Morand, dated Marche 3 291980 ,pe1s9themtormal 
19(3) response. Am I correct? 


Mo teCattonurthnaterts@cOLlLlecet. 


Mo oe@bell- mete sammnotmooing tom ask Syoumitomspeaks. to hate 
Mr. Emmink and Mr. O'Brien will do that. I just want poms: efer 
members of the committee to page two. The Chirdeerulienparagbpaph 
sets forth at that point in time the board's reasons why 42(5) is 
Mote appropriates! ieethink) that peally ssetSmmaronthgs Che board's 
position at that time. 


MoD Enninksel dom noteeknows what you ;cang really Ad diteistO 
that. 


Mr ee Bellew eb. adoanoteathinks theres jis» anythingg:yourmcan add 
to it; it cannot be any clearer. I intend to get back and ask you 
a few questions about it. 

Mr. Goodman: Provided, Mr. Bell, you _ specify Me elgtshe 
time," because the committee WilLleeSCemmElatesthatecdeCislOn amis 
modified. 


Mr. Bell: Just bear with me, we will have Eh Toes aS aL ued 
down to four words by the time it comes up. 


Document number nine, a letter from Mr. MOrandecOmpilne mcatl, 
Ber ide Loe 9o0 7 Sis a covering letter for the 22(3) report, PSesthat 
SOErect? 


Messe Catton: That 1S Correct. 

Mr. Bell: And document number 10 is the report itself. 

MseeCattonea that’ asscorrect. 

NeeeBeLl-miThis Mistathe ereporteytissucds mbyigiMr. Morand 
pursuant to section 22 of the act wherein he sets forth his 
opinions under 22(1), Pomthatmeconrect, 

MseeGatconsethatmiseright. 

Mr. Bell: And his recommendations under Sectaonmz2it> )¥. 


MovmGottoneeinateiserignt. 


Mr. Bell: It seems to me that the first five pages are 
really a rehash of everything we have seen up to date. 


MemiGattonwminateissxrights 
Mr. Goodman: If you can turn to page Six, awheneinyr the 


Ombudsman addresses the representations which he received from the 
board, but we have heard everything prior to that. 
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Mr. Bell: Okay. Carrying on from there, Ms. Catton, what 
do you have to say about the text of page six? 


Ms.@* Cattonseit, © youlsneferaito, htheaMiinst estworeparaguapnss 
the Ombudsman noted that the complainant had co-operated, was 
unable to practise. dentistry, was available for medical and 
vocational J#rehabilitation manda jwastgravan able LOE employment 
Suitable to him. The Ombudsman did note, however, that the board 
was not able, nor did it attempt to assist the complainant either 
with appropriate retraining or job placement. 


It is precisely because the board could not offer him any 
other assistance that he is entitled to benefits under section 
42(5), in accordance with its own policy. Becansesyrthere fareiana 
employment possibilities apparent, it must be concluded that the 
impairment is significantly greater than usual.The Ombudsman 
therefore concluded that it was unreasonable to deny supplementary 
benefits under section 42(5) and recommended that the board vary 
its decision and award a temporary Supplement. 


Just to crystallize the Ombudsman's position, he was of the 
view that there was no onus on the complainant or anybody to prove 
entitlement. The board must then, given an application for 
benefits, consider whether or not the person has entitlement and 
investigate to determine whether or not the person was included 
under the provisions of the act. In the same manner, the board, in 
determining that the person is not entitled to benefits, must 
Satisfy itself with empirical information that the complainant is 
not entitled to those benefits. 


Basically, the Ombudsman's position is that there is no 
empirical evidence in the board's file or presented by the board 
to establish that there was no work available for the complainant. 


Mr. Bell:s (All )tright/) standtato «pute that intecontext sae e 
have to refer back to the previous document, number eight, page 
two, Mr. Starr's» response | tor the ©19(3)eNettens vHetistates) thacz 
"The information available clearly demonstrates, in the opinion of 
the board, that there iS no reasonable medical or vocational 
rehabilitation program available that will aid in returning Blank 
to employment’? nor, “an’*ithe #fopinion Sof s thes (board os doesgethe 
information provided by Blank and the information obtained by the 
vocational rehabilitation branch indicate there is any employment 
available which is suitable for Blank's capabilities." 


Mr. Morand's comments, which you have just read, take issue 
with that statement. 


Ms. Cattonvethateiseclonce 
4 p.m. 

Mr. _Bellsn Do s your? understandseataithat Sipoin taser ae Cumtr es 
board's position to be that, in addition to the requirement that 
the person’ *be* “available ‘for "work *or® fory the vocational’ progran 


there has to be a program or work existing? 


MSevGattoner That MSerioghte 
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Mr. Bell: Following upon document 10 of Mr. Morand's 
report is another case conference memorandum dated May 8, 1980. It 
is labelled as document 11. Could you explain the Ssigniticances.of 
that memorandum to the committee? 


Ms. Catton: Before proceeding under sections 2272 (4) and 
(5), the Ombudsman had the practice of returning the case toyicase 
conference for further consideration to see if ieuwas Mapoproprvate 
to go to the Premier and then on to the select committee. This 1s 
the synopsis and the summary of the arguments presented by the 
board, and the investigator's opinion as to whether or not the 
Ombudsman should proceed. 


MresBellaeres ite taLireto-- 


Mr. Goodman: The memorandum chronologically, you will 
see, was after the Ombudsman's report but prior to the response by 
the board, and during that interim period a meeting took place 
between representatives of our office and representatives of the 
Workmen's Compensation Board. The memorandum references the 
meeting. 


Mr. Bell: It Should be stated that that type of meeting 
is consistent with the working relationship between the two 
offices, wherein questions may arise from the Ombudsman's report 
and this type of meeting is held so that all those issues can be 
discussed and resolved. In any event, I think tess Sul Sal Car 0 
categorize the position taken by thes boandeto begalsrcluctancessto 
implement the recommendation for reasons centred upon age of this 
mdividualss Tsathaticorrect? 


Mr. Goodman: The first three centre upon that. I guess 
we will have to hear from the board as to whether the fourth does. 


Mr. Bell: Yes. Somebody at page two thinks that age is 4a 
red herring because the person carried on a part-time practice 
Mee jeie7ebeand “for’ithew ast 10%» years wpaid premiums to the 
Workmen's Compensation Board. 


Document 12 is a further memorandum of the case conference, 
June 5, 1980. What is this about? 


Ms. Catton: AS a result of the case conference for May 
8, the Ombudsman requested that we make inquiries to determine 
whether or not in fact there was work available eskoms the 
complainant. This memorandum dated June 5 speaks to what work was 
available or the possibility of work for the complainant basically. 


Mr. Bell: The conclusion contained in the memorandum is 
what? 


Ms. Catton: That there is work available, perhaps not as 
a consultant dentist because, generally speaking, Lomb ey ata 
consultant requires that you are inesactua Leipractice.wasincessthe 
complainant was unable to continuesou isis Practicey geVenpacOn naa 
part-time basis because of the condition of his hands, they would 
not be workable before him as a consultant. However, there would 
be other work available for him. 
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Mr. Goodman: There is” also’ reference, you will note, to 
certain board vocational rehabilitation memoranda which I think 
ought@"to- be’ Phighlighted4xOnetpagel @two ,;,fireterence) 1S MmaGemito ga 
memorandum dated August 24, 1979, wherein it is noted it was 
explained to the complainant that referral of his’ file would not 
be made to the employment counsellor. This was based in part on 
the type of work he is requesting. It was felt that with his vast 
exposure and experience in the field of dentistry he would have 
knowledge of who to contact for a dental consultant position. As 
such, he was best equipped in locating this type of work. 


The memo also noted that he would consider other employment 
alternatives within reason. When he was asked if he would accept a 
clerical position, he stated he would consider it, although not 
necesSarily accept it. Then a further memorandum is referenced 
Gated October 8, 1979, wherein the recommendation is stated, 
"Realistically)) theres Wisi fenothingm ftunthermathatiy VR tia tee 
vocational rehabilitation division--"can offer in terms of job 
placement assistance." 


It is on the basis of those very memoranda in the Workmen's 
Compensation Board file that the investigator submits that the 
complainant had to ask for assistance. He stated he would consider 
positions other than in the dentistry related field, but neither 
assistance nor direction were offered to him and, therefore, it 
would be inappropriate for the board to state that there was no 
employment available for him. 


Mr. “Bell: The’ «next *docunent, numbertenile yes isentheretonmas 
response of the board to the Ombudsman's report. Just to keep our 
record complete, it does reference a meeting between Mr. Morand 
and some board representatives prior to July 2, 1980, but after 
Mr. Morand's report. Is that correct? 


MOS Catton s@ihaty vser ignite 


Mr.. "BeblsioCanstyoumcontirm® that 2theseitems isetae oumeingsone 
case conference memoranda, documents ll and 12, were discussed 
with the board representatives? 


Ms. Catton: I was not at the meeting but I assumed that 
they were. 


Mrs ~Bel l:sisLopis »sthis: dociment Siwhichis Wisbelseveq- dust 1e 
the issues down to the very narrow one which the committee should 
hereafter concentrate on. Do you agree? 


Ms. Catton: Yes. 


Mr. Bell: Le) YOUs swat permit me, members of the 
committee, I think if you turn over to page two, the sfirste tues 
paragraph really says it all as far as the board iS concerned, 
"The board then accepts that the impairment of earning capacity is 
greater than usual in the case." Therefore, one of the 
requirements of 42(5) the board has accepted. 


"The board also accepts that Blank has demonstrated a 
willingness to co-operate in a vocational rehabilition program to 
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place him back into the work force. Mopleci tg Nekethicyes is 
availability for employment." So another requirement of 42(5) is 
acknowledged or accepted by the board. 


Here is the remaining problem which really is standing in 
the way of the board accepting the recommendation: "The problem 
arises, however, aS is pointed out ini Mr oeStarr "s letter of March 
a, e1980,*ini*the “requirement of the statute that he be available 
for work ‘which is available'"--that is taken feakeighe ieeteyiy  heleks 
Bection--"has “not. been” mets *Through? the’ efforts sof Blank, in 
co-operation with the vocational rehabilitation branch, the board 
is satisfied that there is no work available for Blankeiwnichsers 
Peyitable" “for his ‘capabilities “" 


"The board cannot accept that the legislation intended to 
provide supplementary benefits in cases where there is absolutely 
no indication that suitable work will become available. Such 
benefits, in the opinion of the board, were intended to assist an 
injured employee temporarily during a period of financial hardship 
while the injured employee was actively engaged in looking for 
work for which he was available, but which the injured employee 
had not yet been able to secure." 


It gives members of the committee some insight as to what 
the board considers 42(5) to be available for. 


Similarly: "The board is of the view that there really is no 
medical or vocational rehabilitation program available in which 
Blank could be placed to lessen or remove hacannandarcap. gall 
reviewing all of the circumstances, the board cannot agree with 
the Ombudsman's recommendation." 


Is that fairly stating it, Ms. Catton? 
Ms’. sCattons yes. 


Mr. Bell: Do you have anything else to add'| tosassiste™ the 
committee in terms of the board's response? 


Mr. Goodman: I think that the committee should know the 
reasons why the Ombudsman decided to proceed to the Premier and 
waS unable to accept the argument advanced by #Nrageotarre-1 ain 
sorry, by Mr. Alexander. That ts eereferenced: sonmpage) 26 Sg ofogthe 
Ombudsman's annual report and is included, I believe, as your 
first document, the detailed Summary. 


ALON DP. Ms 


The first full paragraph, page 68 of the Ombudsman's annual 
report: "After reviewing the board's response, the Ombudsman 
concluded that it was not adequate or appropriate in: respect to 
his recommendation. In his opinion, there was work available to 
senior citizens in the general labour market. In the Ombudsman's 
opinion, there was no evidence to indicate that there was no work 
available to the complainant." 


In other words, what he is saying is that the board ought 
not to have been satisfied that there was no work available which 
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is suitable for the complainant's capabilities, given the kind of 
investigation that had been conducted by the vocational 
rehabilitation branch. 


Ms. =Catton ine @act,™ Mree Bell, erthes boarde#tin s1ts#inesponse 
Says that, "Through the efforts of Blank, in co-operation with the 
vocational ‘“rehabilitatiron branch,o thewiboard® is *isativshiredeethan 
there is no work available which is suitable for his capabilities." 


In his review of the documentation, the Ombudsman was unable 
to find any efforts made by the vocational rehabilitation board to 
assist the worker or to determine what work was available, except 
where the one job possibility outlined to him, the matter of a 
dental technician, which would result in exactly the same problems 
he had as a dentist. 


MrieieGoodmans@sOne sm Cinals ething- asleep KNOW; eeeMi ee Cll menor 
prefer to refer to all these items aS being conditions that the 
worker must satisfy or that the board must be satisfied the worker 
complies with in order to qualify under 42(5). But the Ombudsman 
characterized it a wee bit differently. He characterized it in the 
following fashion, "Where impairment of earning capacity of the 
employee is significantly greater than is usual for the nature and 
degree of his injury, prima facie he receives, under the scheme of 
42(5), a supplementary award." 


However, provided that one, two, three, four--these are 
specified in A425). weidominotigintend totvgo ithroughethem: ~Oncehas 
them is that he is available for employment which is available and 
which, in? theigopinion fo Gkhemeboarnd, is\- suitable -£orns ‘his 
capabilities. So the board ought to perform all the necessary 
inquiries to satisfy itself that the claimant is disentitled, 
having found prima facie, aS Mr. Alexander admits, that he was 
otherwise entitled. His earning capacity was significantly greater 
than 1s usual for the nature and degree of his injury. 


Mri aeebell soeAnother SwayeeolLam pubtingeeechac: Iattake? ica 
becauselages is) awfactoneuanwmthiswcase,! ps )othatye sas elaleaceecie 
Ombudsman is concerned, all somebody of senior years has to 
demonstrate is a readiness, a willingness and an ability to work. 


MssesCatton: y Theis Ombudsmangelsssnotwiof sthessopinioneascia tame 
temporary supplement--there has to be some work available to the 
complainant. But the board has to go out and determine that there 
is no work available. They just» cannot blanketly say, there, isine 
work available. 


Mr. Goodman: They cannot do so, again, because you asked 
about age, merely because someone reaches age 65 or whatever. We 
all know of instances such as Mr. Justice Emmett Hall and Mr. 
Justice McRuer. 


Mr oo. Bell: “Yous@@donut, tihtdvelmstomeigogt toe ithe, n@paniw cums nee 
Since, 10 years after age 65, this man had been paying benefits 
and premiums to the board. 


Mr. Goodman: And the board accepted them. 
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Mr. Bell: This gentleman is now almost 82. 
Ms. Catton: He is 84 according to my caculations. 


Mr. Bell: He is 84. Is the Ombudsman suggesting by his 
recommendation that this person receive these temporary benefits 
indefinitely? 


Mr. Goodman: No, he is not doing that at all. 


Mr. Bell: Can you assist the committee aS to a time 
frame here contemplated by the recommendation? 


Mr. Goodman: There is no time frame contemplated by the 
recommendation. The board would have to satisfy itself, having 
made the appropriate inquiries, looking at each case individually, 
PHatttthere is no’ “work “available, that the claimant is not 
available for employment which is available and which “in the 
opinion of the board is suitable for his capabilities. 


Mr. ‘Bell? Let °us® try Sit’ this way. Is’ the > “Ombudsman Of 
the opinion that as of September 15, 198, this’ personsisitstrLl 
entitled to temporary benefits under 42(5)? 


Mr. Goodman: I think that is for the board to determine. 
Mr. Bell: No, I am asking the Ombudsman. 


Mr. Goodman: All I can say is that the Ombudsman was one 
the view when he made his report dated April 15, 1980, that the 
Workmen's Compensation Board vary its earlier decision and award 
the complainant a temporary settlement. 


Me. Lipelll-imrheniethesrOmbudsmanSealturake mites prepared to 
leave it. to the discretion of the Workmen's Compensation Board if 
the Workmen's Compensation Board was requined. com grant sam 42'(5) 
benefit, to leave the decision to the board when that benefit 
should terminate. 


Mr. Goodman: Well certainly in the first instance. No 
question. The Ombudsman would then have to--you are asking me to-- 


Mr. Bell: You cannot have it both ways. 


Mr. Goodman: No, you are asking me to indicate what the 
Ombudsman will do, not having received a positive response from 
the Workmen's Compensation Board, and I cannot anticipate what he 
Lg idl il =e Fa) = 


Mr. Bell: Well, you cannot have it both ways. You cannot 
on the one hand say that the Ombudsman does not have a view as to 
when this benefit should or should not terminate, and then on the 
other hand say if the recommendation is implemented, we will wait 
upon the day that the board terminates it and then decide whether 
that is an unreasonable one. 


Mr. Goodman: I am the last person to Suggest that the 
Ombudsman should have anything both ways. On thesothnecmanand, l- am 
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Sure you can appreciate that, for instance, if the board awarded a 
temporary supplement for one week following its termination of 
benefits, the Ombudsman would have to consider whether that is an 
adequate and appropriate response to his recommendations. 


Mr. Bell: How would you do that? 
Mr. Goodman: I am not the Ombudsman so I cannot say. 
Mr. Bell: You are speaking for him, Mr. Goodman. 


Mr. Goodman: ie am saying that the Ombudsman would 
consider the response in light of his recommendation. I cannot 
give you any more assistance. I am sorry. 


Mie (Bel) tasOkaye 


To complete this chronology, Ms. Catton, document number 14 
is the report that was issued to the complainant, am I correct? 


MsémeCattons it. asegtheyecoveringw letters. thea teats ssatptactes 
with the report. 


Mre »Bellsa Which. also .formSs party.Of  hishere oor tank Oma 
complainant? 


Ms.0 Cat tonse:Thatmusmmigint). 


Mr. Bell: All right--which he sends in all cases of this 
nature where 22(3) has not been accepted. Is that correct? 


Ms. Catton? stThat. tsearighte 
Mr. Bell: Document number 15 is the letter-- 


Ms. /-Catton: Just viturther--if) thessOmbudsman™ findspythat gia 
is not going to proceed to 22(4) and 5, (inaudible) change. 


Mr. Bell: Okay. Document». number ©15 is, thes letter “Wae 
referencesof! they report "tomthey Premier» pursuantwitowsectionn22( a) 
Of -thegactysisethat copnect? 


MS. GCacconzelhatgu sei oni. 


Mtw) BelliieaBy ma prulespassedeasbyuyathe acommittees thats: 1S 
procedure required of the Ombudsman's office where he intends to 
ask ithe alegislaturejsthrough & thissscommittee.., for. supponts.o Gee lees 
recommendation, is that correct? 


MS-e Cattonse Thate loenionti. 


MrweosBell: , Document! tmumbenjogl6 io although :itedispapoomm™ 
reproduced, is the type of response that is received by your 
officewifrometheaPremierct jee thinkeeiteuisig lade stothsayve chat 
Premier consistently has acknowledged receipt of the 22(4) letter 
and the Ombudsman's report, expressing appreciation that he has 
been informed of the process. Is that correct? 
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Msvecatton: erhat *1seright®: 
Mr. Bell: I can blame you for the photocopy? 
Msn caccon: Yes. 


Meee Pele ™ Theselast document ,emnumber “iiamesw a reference 
to Dr. Elgie, the minister, of his report which he is required to 
do under the act, as "head of the governmental Opdanizacion,. | OL 
the minister responsible-- 


Mr. Goodman: The minister concerned. 


ighes Bell: --the minister concerned. Now is there 
anything else you wish to add by way of explanation or assistance 
to the committee in understanding the basis of your opinion, 
report, your recommendation? 


MSeecacton: No; 


Mr. Bell: Mr. Chairman, it might be an appropriate time 
to adjourn until tomorrow morning, rather thane start with Mr. 
Emmink and Mr. O'Brien for five minutes, only to adjournment. 


4:20 p.m. 


Mr. Chairman: No disagreement on that? I do not detect 
any. 


Mr. Bell: Is there any problem with that? As usual, my 
schedule is overly optimistic, but we are still in good shape. 


I would suggest that obviously what we are going to be doing 
tomorrow is taking a look at 42(5), the board's interpretation in 
the context of the gentleman's age and of the conclusion the 
Ombudsman has reached that you have a requirement to ascertain 
what is available in the work force and to assess the conclusions 
against the particular workman, and this workman especially. 


If you believe you would be assisted by the two gentlemen 
that were here this afternoon, if they can spare another Retin ic 
would be greatly appreciated. 


I intend also to discuss with you how many conditions there 
Breeine42(5)),.owhetner there sare two, three or four, and whether 
compliance is necessary in each case for each one; and if they 
will assist you, or if anybody else will assist you in that 
exercise, we would appreciate it if you could bring them along. 


Mr. O'Brien: We will make sure we will have somebody 
Mere anwexpert, sin that regard. 


Meee Bell. Team not saying that you ~gentlemen are not, 
but if you feel-- 


Mr. O'Brien: There is always someone more expert than 
us; and probably, because of my advanced years, I might make some 
comments other people might not. 
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Mu. Goodman: Mr. Chairman, before you adjourn, zi 
hesitate to keep the committee members but there were a number of 
undertakings that I gave last time, and I am wondering whether you 
wish me to indicate to you the results of my inquiries now or 
tomorrow-- 


Mis. Chairman: isiguthereiguanyS problemiy withas doing ig 
tomorrow? 


Mr. Goodman: None whatsoever. 


Mr. .Chairman: All anight«sePines) Wem shall: @leavemsity uintws 
tomorrow then. 


The committee adjourned at 4:25 p.m. 
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OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mre Chairman: 1 ‘See a quorum. We will getty under way. 


Mr. Goodman, before we broke yesterday you had something you 
wanted to say. Would this be an appropriate time? 


Mr. Goodman: Mr. Chairman, it will be recalled when we 
were dealing with the complaints from the public-- 


Meebo On eet! masorry, ME... Goodman. ~Can sweusstill) hola 
off on that until we finish the Workmen's Compensation Board? 


Mr. Goodman: Certainly. It has nothing to do with the 
case we were discussing. 


Lites Bell: as think the chairman was referring to 
something that you might have to say with respect to the Workmen's 
Compensation Board, but to further save that until we finish with 
this case. 


Mr. Goodman: Yes. 


MeMeBeli Weltare: going ito *besrdealing with communications 
from the public immediately after this and we will do Ltthen. 


Mr. Goodman: That's fine. 


Mr. Chairman: We will carry on with the case we were 
discussing yesterday. 


Mr. Bell: We had just finished reviewing the chronology 
of the investigation and the Ombudsman's report with Ms. Catton 
and Mr. Goodman. I wish now to speak with Mr. Emmink and Mr. 
O'Brien respecting the board's response and reasons: therefor. 


First, referring back to document number eighty, (Mr. Starr's 
response to the 19(3) letter. DO you have that, Mr. Emmink? 


Mr. Emmink: Just a moment. Yes, I have it. 


Mr. Bell: If you would turn to the second page. es 
deals now with the board's reasons why section 42(5) TSeenot — ani 
appropriate consideration for this case. Thee first) paragrapn 
States that section 42(5) "requires that the employee either 
co-operate or be available for a medical Ores. VOCatl Ona lmipbogram 


which would in the opinion of the board aid in returning him to 
work." 
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As we will see from the final response of Mr. Alexander, 
those two matters are no longer in issue. I think the board agrees 
that the person has co-operated and is available for a medical or 
asvocatlonal gorogramaBiisethatpcorrect? 


Mrs Emmink: Except that there is no vocational 
rehabilitation program available. 


Mri. Belleall pammigoing@,co mdet to that. Thate ice tnemocecone 
Paragraph, Gwhere@aMuese Starr apindicates. gohate "The information 
available clearly demonstrates in the opinion of the board that 
there 91S» (no; @reasonables medical..or.,, vocational. rehabilatation 
program available that will aid in returning Blank to employment, 
nor in the opinion of the board does the information provided by 
Blank and the information obtained by the vocational 
rehabilitation branch indicate that there iS any employment 
available which is suitable for Blank's capabilities." 


I want to understand and have the committe understand, is 
the board, sayings Ons’an Hinterpretation cl Ssectionmiei(>) that toe 
there to be any consideration for entitlement, there have to be 
medical or rehabilitation programs already in place? 


Mr. Emmink: There would have to be something available 
in terms of medical or vocational rehabilitation programs. Failing 
that, there would have to be some work available. 


Mr. Bell: That iS an either/or “proposition you sravcuuae 
given me. The way it is written here, the board seems to be saying 
that there is a requirement that there be both a medical or a 
rehabilitation program available to .aid and that there be in 
addition work available for that person. 


Mr. Emmink: That is what section.42(5)s states. 
Mr. Bell: AS interpreted by the board. 


Mr. Emmink: It states that. I don't think theresliseeag 
interpretation necessary. 


Mr. Bell: Theny maybés«lt"S. 7a goodestimer torsgo,.t0  secuuas 
42(5).. Members of the committee, Mr. White distributed copies, of 
the section to you yesterday. In any event, I believe it isssee 
out somewhere in the material. 


Mr. Goodman: I should say while you are looking for =o 
Mr. Chairman, that ,it.has.~never been our junderstanding, .oteimus 
Alexander's position that the clatmant had to==saticry siboud 
conditions. Certainly, his ,22(3), reply. appeared, to, sindicatemstham 
the only reason the complainant was denied a supplementary 
allowance was because he was not available for employment, which 
is available and which in the opinion of the board is suitable for 
his capabilities. You have already heard that there was no medical 
or vocational rehabilitation program which would in the opinion of 
the board aid in getting him back to work. 


Mr. Bell: I am going) to asstime: the jrolemvotmclerkmer 1 gin 
now and give you copies of the section. 


eS 


Meo Goodmans kvouse will note sands eame® suremiMn. Bell wi EY 
deal with the section, the section clearly says "or" and that we 
have always felt that the board was taking the position, as our 
office did, that "or" was disjunctive, rather than conjunctive. In 
Meher «words,» thesclaimantehad “to satisfy, oneyor thesorchnerm but not 
both. 


Mr. Bell: I think it is a good time now to take a hard 
look at that section so that we can more fully understand the 
final response by Mr. Alexander and, in fact, Mr. Stanmr 's response 
here. Do you have the section in front of you, Mr. Emmick? 


Mocournmink: Eves gal tdo7,e Mrueabel ls: 


Mine Belise sities. enow ssectrone:4s. which ewiliaefugther ados)to 
our confusion. Just bear with me for a moment and I am going to 
give you what I believe to be-- 


Mr. Emmink: You mentioned section 43? 
Mr. Bell: Yes. IS it not now section 43? 
Mr. Emmink: No. It is still section 42(5). 


Mramipel lise si@havese Revised  Statutesesof 7Ontario--Ivehave a 
photocopy of the Workmen's Compensation Act, Chap terw5 39), Igivienmbo 
me by Mr. White yesterday and section 43 deals with permanent 
disability. Section 43(5) says, "Notwithstanding subsection l, 
where the impairment of earning capacity of the employee..." I 
don't want to get bogged down with whether it is 42 or 43. I think 
I have got 1980 Statutes of Ontario and I think they have changed 
the chapter. 


Mr. Emmink: As long as we are talking about the same 
section. 


Mr aebe ble Weamacene. Idmwouldas ust da kerstom.go githroughs pthis 
with you and understand how the board interpretacuethiauewmekt wise Veny 
clear this periodical payment is, in any event of the permanent 
disability assessment, in subsection 1. There hase: OneDCe. al 
impairment of earning capacity of the employee. Is that correct? 


Mra hmmMinkie ena tase COLreECE. 


Mee Belles hc Mr. Goodman pointed, out | CO Sus “yesterday, 
there has to be an impairment which is significantly greater than 
usual for the nature and degree of the injury. 


Mreernminkteliaters —cOLLecu. 


Mr. Bell: That is the Glenn Gould type of situation. The 
effect /of »the loss of his hand would be significantly greater 
respecting his earning capacity than LOM sbelUsEOn ,exanpie. 1 
goes on to provide discretion. 


This is a discretionary benefit because it says the board 
may supplement the amount. You havestoshave two things: sYou have 
to have a permanent disability and you have to have an impairment 
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of earning capacity Significantly, greater. They ‘anesthe “first “twe 
conditions that are required before the board would even begin to 
consider exercising its discretion. 


T would Like vtoaskipsiover, the enext,few. Hainess dealing Gwaua 
the monetary maximum because I don't think it will assist us in 
Geciding whether somebody is entitled. That only determines the 
extent of the entitlement. 


When we get down to about the sixth line from the bottom of 
this “section and “weeestarterwhati’ Ito categoniz ovlas petnem Otuer 
conditions required before the board may exercise its discretion, 
it says, "and provided that he co-operates in and is available for 
a medical or vocational rehabilitation program which would in the 
opinion of the board aid in getting him back to work." 


Now stopping there, do you agree with me that there are two 
conditions required in what I have just read? They are that the 
person co-operates in a medical or rehabilitation program and is 
available for that program. So co-operation and availability are 
absolutely required. You cannot permit one without the other. 


PO220ya eM. 


Now we come to the last part. I would like to know, for the 
remainder of this section, whether the board considers these to be 
necessary as well, because it reads, "which would, in the opinion 
of thel=boards: aidftins:etting him back to ywork<7¢+Orermaccepts™ omar. 
available for employment which iS available and which in the 
opinion oftthe board is* suitable tonPhis *capabiiirties.« 


Does the board interpret this section aS requiring one of 
those two conditions in addition to the previous oneS we have 
already examined? 


Mr. Emmink: No, it °*would have’ to°>-be either/or. 1° agree 
that the "or" is disjunctive rather than conjunctive. 


Mr’, ‘Bell:” Okay.* In® circumstances -g soselong isas elias penser 
co-operates in and is available for a medical or vocational 
rehabilitation program. 


Mr. Emmink: That would have to be available before he 
can co-operate. It might not be available for him. 


Mr {s -Bell:) sIolametslow;i Letts juste doyfone wat ga tsGlme- wae 
long aS a person co-operates and is available for, we do not care 
about the last part, "accepts or is available for employment which 
iS available and which in the opinion of the board is suitable for 
his cCapabilirtres, | ricnte 


Mrs -enminki:itfhat ws tries 


Mr. Bell: On the other “hand” 1041S) possible wthatyeaw person 
could accept or be available for employment which is available, 
and we do not worry about whether he co-operates in or is 
available for a rehabilitation program. Do you agree with me on 
Ciae? 
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Mr. Emmink: Yes, that is true. 


Moe SCOcUnals mee woud suggest, “further, -thace=1ioehe either 
accepts or is available, it would satisfy the last Condi ti on. ain 
other words he does not have to accept and be available. You will 
notice that there is a distinction between that second requirement 
and the first because, as you quite rightly pointed out, the first 
condition would require that he co-operates in and be available. 
The last condition only provides that he accept or be available 
for employment. 


Mr. Bell: We understand that, Mr. Goodman. I thought Mr. 
Emmink made that clear that they are disjunctive from the other 
two conditions and from themselves. Obviously if you accept 
employment, availability for employment is rather academic. 


MEeBOUP rien “Theresa iseejust®%one~ pointey that? ime@think I 
should bring forward about the second part of that Proviso, LOL 
accepts or is available for employment which UsM@Ravarlable ee 1 
think it is also important to stress that this employment which is 
available or which he accepts, must be employment that in the 
opinion of the board is suitable for his Capabil fties t= ‘Sowit is 
hOt appropriate “for him just to accept any ‘kind OL fare) ObLs Peis 
Mor that hewhass to bewavailable for any kind of a¥ job; it has to 
be work which is suitable for his capabilities. 


Mio. Bell: Temunderstana that Sand Gweeewill Wet inwo 
examining that requirement against the facts of this person when 
Wenqo co MrveAlexander'’s letter. 


Mr. O'Brien: On=*Mr. V-Alexander's $Wetter fe think feos 
important to realize that the word "reasonable" is included in 
that response relative to the first part. 


Mrme iBell- seBetores we get “to chismletterssigiwante to make 
sure that we have said everything that needs to be said about 
Hows jhe Theerboards statessythat@ unless there. rseltammedivcal or 
vocational rehabilitation program in place, the person is not 
entitled to any consideration for a periodical payment under this 
Sectron. Tse thaterighte 


MNriaermmnink: aueedownot Sbelievesiso. Theresersmthativandp there 
is also the further proviso about accepting and being available 
for employment. It is not turned down on Meeec Hoses 


re Beoli-mmUndcme thelmiirso tworscondations @macoO-Operate “in 
Pride \availables for," 8 the" board” requires” itherem?to be either a 
medical or a rehabilitation program already in place at the time 
of the injury before any person can be considered eligible for 
periodical payments. 


Mr. Emmink: At the time of the injury? 


Mr. pei: At the time of the application Lor 
compensation. 


Mel eeEuntinkeNoyeel fdom@notesthink fsO7ee Mree Betireeiemwould 
have to be in place at the time the request for asSistance is made. 
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Mrs) Bells: Okay; that? iis fe. better’ times .And, 1te-a spersonms 
Particular anjury and? disability weren of agnatunre Ltharenewexiscting 
medical or rehabilitation programs would assist that person, he 
would..nots-be, entitled, for consideration under, sthavssesectton. 1s 
that: mugqiws 


Mr. Emmink: No. 


Mos Belb: Thenael AGO sDOL gunderstandsawiatus Mr sector eoai 
Ty yi Serre Cars 


MiwiBmmink : What) ri sypsaldmantathat slettermes 1stathatemi nese 
particular case, there were no medical rehabilitation programs and 
nomvocatronal) rehabilitation eprograms™ avaylable. So,,+neiicould tgs 
co-operate in and be available for something which did not exist. 


From therey your go) tosthe second) part,.of the proviso -siwasmne 
available for or did he accept employment which was available. He 
Might have been available for employment and he might have 
accepted it if it were available, but it was not available. 


Mr. Belide; (Does. that, explain. the, reason, for (the schandemarm 
emphasis from Mr. Starr's letter to Mr. Alexander's letter? Mr. 
Alexander really starts O fe by saying: "Let's lay the 
"cO-Operation in’ and availablejtor' tovrest miet ls lqetwbpackeromtn. 
remaining issue." Is that right? 


MessEmmink: Yes; 


Mr. BellioeSo, hereafter, “we do) notelhave ito. be  concernea 
about the co-operation and availability issue? 


Mr. Emmink: No. 


Mr.<scBell: Thenarletis -turn..tos.Mi..sh bexandes Ss aeleuleme 
document 13. 


Mr. Goodman: May I assist the committee before you do so 
by! /indicatingimthaty _caswiMn.d “ Emmink@inas, sendicated, asiteswacmecun 
understanding that Mrs Starr took the position: sthatwethes claamane 
didenot *satisty@either of those “conditions, that™ thatwspostosas 
subsequently changes: so thats ywe' do not shave to, ,worry about 
compliance with «the first» condition, wthaty he) co-operatesmand Bis 
available, but only whether he satisfied the second condition. 


MoceBell:, sint@page itwom ob qithisi#eietted, Bdated Baiuic aaa 
1980, the first)» two sentences of the first full paragraph "are just 
what we have been talking about, where Mr. Alexander accepts that 
the impairment.is) greatenwthan is@usta lor ;eein othe) wordsme ot enue 
legislation, “Significantly greater." He then sacceptsS s that witue 
person has demonstrated a willingness to co-operate in, and he 
sayS implicit in that is availability for employment. 


Just stopping there; what does Mr. Alexander mean when he 
says, “Implicit fn this sis ehis®availabiivty sformrenmpiloyvmentuc mers 
that an expression by Mr. Alexander that this person is available 
for employment? 


Mr. Emmink: Yes. 


Mrs sBell- So the sboard’ 1st “preparede'to @acceprmitnat™he is 
available for employment? 


Mr. Emmink: Yes. 


Mr. Bell: Is. that to be taken.as the board's. expression 
that the very last condition in 43(5) is now satisfied? 


Mr. Emmink: No. 


Mr. Bell: Then what does it mean? He has used the very 
same words. 


Mr. Emmink: It means that he is available for employment 
but no employment is available. 


Meae Belles All wicghtwe1So we have®s tor payegparticular 
attention to the phrase "which is available"; which ise exacely 
what he says hereafter. Is that the only reason remaining for the 
board to decline to accept the recommendation of the Ombudsman? 


Mr. Emmink: That is  correct--making himself available 
for work which was not available. 


Mr. Bell: Satisfaction on the phrase, "which is 
available." The board says nothing is available. 


Mr. Emmink: That is right. 
is 0 wate like 


Mr. Bell: All right. You heard what the Ombudsman has 
said in writing and through Ms. Catton and Mr. Goodman. They have 
said, frankly, that there is nothing on the board fivessand they 
have no information that any inquiry was made to determine whether 
there was any work available which would Demsuut oo bcustOregstn ts 
man's capabilities, other than employment opportunities within the 
Petinmoreticy practice Or dentistry. 


My sooEmminks that "is right. 
Mr. Bell: What do you have to say about that? 


Mr. Emmink: When the complainant approached the 
vocational rehabilitation branch for assistance, he made 1te chears 
and it was the board's judgement, that he was bestricting has 
requests for assistance to work in the dental field; and part-time 
WoOLK-ateciiat. 


The rehabilitation branch went over the efforts that he had 
made on his own over a period of some three years. I think Ms. 
Catton pointed out that he had been TookingPrepote wWOGkmoi nce y1976. 
When he approached the vocational Benabipiutatuonmbranch iin e1979, 
he still had not been successful in obtaining employment. It was 
for this reason the board concluded that after all of ths ekrort, 
had there been work available, he would have secured it. 
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Mr. Bell: In the dentistry field. 
Mr. -Emmink:sIn) thesdentistry field, wes. 


Mr. Bell: Had the board ever considered whether or not 
there was any work available to this person in any other field 
which is Suitable to his capabilities? 


Mr. Emmink: There might. well. have been) exceptesthat tim 
complainant did not express an interest in accepting employment in 
any other field. Their hands were tied. They said--and the 
complainant agreed--that if and when he should decide to broaden 
his scope, there might be something that... the. vocationgs 
rehabilitation branch could .do to assist him..:But untisi@ such. tines 
there was absolutely nothing that they could offer him in terms of 
yobs placement} thats fwould efall, in. sline..with, his, ;interests Siam 
part-time work in the dental field. 


Mr Be liste A ld orights. 


Mr. Goodman: Mr. Chairman, before you proceed-- [I do not 
mean Pstoeicutwy, YOuUIMIOt fan yVOUrss ines Of s1NGULGY, = Mr pec Uy OU oe 
seriously wonder how Mr. Emmink can say that in view of the 
board*tSeamemonrandum sOfteapAugust.,.24),,. 1979,,e.sthe sboard, vocatlonues- 
rehabilitation-- 


Mr. "Bell: ..Mr. Goodman,. we... are... indebted ,j5to you, “bua 
please, in fairness I wanted to go through your chronology without 
interruption and I think, 10 fairness to, the mboarcemecian they 
Shouldw, noteebe interrupted» either. i1..waS, going j$to, igdet sto uta 
memorandum in any event. 


Mr. Goodman: I just did not want Mr. Emmink to be placed 
in the position of saying something contrary to a written document. 


Mr. .Bell:.I.am,. sure. he. will not be... By .the time (we [age 
all finished with him, he will be asked everything possible. 


Before we get to that point and others, I just want to make 
Sure the committee understands that when the board interprets this 
section and the very condition we have looked at, work which is 
available, I take it they do not only examine whether work is 
available. in the context of. the.occupation »the person «carried mam 
before the injury in question. 


Mr ioekmmink :) ¢hngeth boeecasenmsthe =.board . considered sai t ee 
terms’ of the’ work thatethesman»waseldooking, for, and, concluded) tham 
in that field there was not any work available. 


Mr.»-Bell: Is ethatye ithe. criteria ‘thatpthe board wapplicomaaas 
this condition--work which is available in the field in which the 
person is looking? 


Mr. Emmink: Yes. 


Mr. .Bell:;...Does,. ,that. mean -that one. seeking benebit. unges 
this»)sections «would _be. better, off. sappiying to the. | boatqmmenms 


S 
informing the board that he is looking for employment ir “every 
Sector of the work force? 


Mr. Emmink: Probably. In this case you have a man who 
maintains that he is available for work in a certain sector. It 
may well be that there are all kinds of employment avealtlao les CO 
him in other sectors should he wish to broaden his search to 
include those sectors. But if he does not do that, then that work 
really, in all practical terms, is not available to trite 


Veber air ns esi reCmmimame with eyou | there; but ails canny 
event, the board leaves it to the applicant to determine the 
extent of the work force wherein the test of availability is to be 
made. 


Mr. Emmink: The board cannot force a man to look for 
work in certain areas. We have to be guided by what the individual 
would like to return to work at. It is all well and good for us to 
give him advice. We can point out thels tunpracticalities™ -of 
restricting a job search to a certain area, Dut thatewowalL! athat 
we can do--advise the man. 


Nin Bell: How does the board then exercise Sikes 
discretion, stated at the very end of the SeECLiOM ewe wee) Ene 
opinion of the board is suitable for his, capabilities Domyou do 
that within the sphere of the work force that he ioe Looking YLOr 
work in? 


Mr. Emmink: This would have to mean work of which he is 
physically capable. 


Mr. Bell: And within the sphere of the work force where 
he is looking. Let us use the details of this case. you have told 
us this gentleman, on your file, expressed a desire to work only 
in the field of dentistry. 

Mr. Emmink: Right. 


Mr.- Bell: Therefore, no work is available, as you have 
concluded. 


Meeenmminks Ihat iS right’ 

Mr. Bell: Let us assume that there were opportunities 
available for work. The board therefore would exercise its 
discretion in formulating an opinion as to the SUltaperLteyenor “his 
Capabilities-- 


Mr. Emmink: Yes. 


Mom Bpeumese--onlywecrom=e those’ positions available within 
dentistry. 


Mr. Emmink: No. There could well have been positions 
available in some other field that were within his capabilities. 


Mr. Bell: But the board would not pay any attention to 
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those because you do not worry about them if a person expresses a 
preference to work only in a particular area. 


My. Emmink: I.do..not Know if. you, can, Say, Wen dO” not worms 
about them. We are concerned when an individual limits himself to 
a field where it seems very unlikely that he is going to be 
SUCCESSLUL = 2nmeIrinding works 


Mr... Bell: Mr. Goodman ~reminded” us that) on “your “rile, sae 
referenced in the Ombudsman's nineteenth-- 


MrEx Goodman: lie is referenced in a case conference 
memorandum. 
Mr. Bell: Referenced an a case conference memorandum 


which you do not have is an internal memorandum. This is document 
number four, members of the committee. It is on page four. It is a 
reference to a memorandum of a pension adjudicature. I am not sure 
whether you can readily refer to it, but-- 


Mr. Emmink: Yes, I-- 
Mus «Bel Ps 'Dosyou. haven vt? 


Mr49 Goodmans) dIesam soOrnry,s Mr...Bell. .1 «was ,refterring o tome 
memorandum dated August 24, 1979, which is referenced on page two 
of document number 12. 


Mri Bells I sam, jJUStRLrYyingeto-getr it istralghtwiunamy sna. 


Mr. Goodman: You will recall that Mr. Morand had  askea 
the investigator, following the 19(3) response, to make further 
inquiries regarding the availability-- 


Mr Belts lewill  -getetourtoat= later. 
Mr. Goodman: All right. 


Mr. o uBell : 7@Stay,  withpgmes ony ‘thisye pensions, aqc7jud2 ca came 
memorandum, if you will. This is in July 1978, I presume, . tha 
this memorandum was prepared wherein it is stated, "This is a very 
peculiar case in that we have an individual who cannot return €6 
his pre-accident work because of a compensable disability and who 
hasS#nosintention fob retiapinge. 


From that we know somebody in the board concluded that this 
per sonecannot "returneto sthe tpraceiceronvdentisctry- 


Meo Uninnink eyes. 


Mrw Bells “"Werey fate *notiwat oraasthe’y iman.s* "vager Wea™ wOummE 
normally consider a temporary supplement. It is not really, felm 
that we can discriminate because of age and, as absurd as the 
comment may seem following the interview today, it is felt by the 
pension adjudicator that this man is entitled to a temporary 
Supplement, especially as were it not for the compensable 
condition, the man would still be working at this time." 


dig 


That is awkward but I think the meaning is very clear. AS 
far as the pension adjudicator is concerned, the sole criterion to 
disentitle him or not approve of periodical payment is_ the 
person's age. 


Mr. Emmink: That would appear so. 


Meee Rell cmewas cethatl malsoeeetnes Views expressed orby | Mr 
meas snderee on behalf) ofp thermboard,, in July (19807) Are Iwe “really 
talking about age? 


Mr. Emmink: No. 

Mea sbeble we far Ganotis 

Mr. Emmink: The board was of a different opinion. 
20:40 acm. 


Mr. Bell: Subsequent to the Ombudsman's report, there 
was a meeting held between him and representatives of the board; 
probably yourself and Mr. O'Brien. 


Mr. Emmink: Yes. 


Matepell -eerilacked sMSeecatcroneirwhether wthe= sdetails Sofe the 
memoranda, document numbers 12 and ll, were discussed at that 
meeting and, in) particular, Ivewould lt keme out etc blumuS =Wwhecher 
the following at page three of document 12 was discussed, Mr. 
Emmink. Maybe Mr. Goodman will let you follow along Wit ethieds 


BODY. 


The author of this memorandum says: "I therefore submit to 
case conference the following. Blank had to ask for assistance. 
Blank stated that he would consider positions other than in the 
dentistry field. Neither assistance nor direction were offered to 
Blank. Consequently, it is inappropriate for the board to state 
that there was no employment available for him. 


"Tt should also be noted by case conference that the board 
contemplates a change of occupation by an mauredaworkemmpalter a 
compensable accident. The board's present Post i Cnue,dOeSae not 
consider any change of occupation as a possibility for Bian Ct 
is applying a more stringent set of requirements by Stating char, 
because there is no employment available to Blank in the dentistry 
related field, there is no work available to him. Obviously there 
are employment opportunities available to senior Citizens. © 


Was that discussed at that meeting? 

Mr. Emmink: I believe so, yes. 

Me PeeBelmie Did’ ethemepoarcdiemake any einguiriesseas yrtounthe 
position stated on behalf of the complainant that he was prepared 


to take work outside the field of dentistry? 


Mr. Emmink: TiembOapdam@uilG aalo Ca CCCDLer tClateemic. Was 
prepared to do so. 


eZ 
Mr. Bell: What did the board base that finding on? 


Mr. Emmink: Primarily on the basis of what transpired 
between the complainant and the rehabilitation personnel assigned 
to,,.his#case. "On June. 6,8 the » complainant stated tnd casio wae 
contacted many employment agencies to work with them in the field 
aS a consultant, including the Workmen's Compensation Board. He 
also stated that he has requested special assistance in locating 
special full time or part-time work as a consultant in the field 
of assessment of dental practices." 


On June 13, he was interviewed again and stated that, 
"Although he was basically seeking full-time employment, he will 
accept any type of employment that would be offered to him." He 
later contradicts himself on August 24. At that time he said that, 
"He..again” made .it.clear that he would consider ,only work ofa 
part-time nature and that he waS primarily interested in 4 
position, as.a.dental consultant." 


Mr. Bell: DO .eVOUs Cake Qtiau le CC sD Cmmmat inconsistent 
statement with the previous one, that he would take work from 
anywhere he can? 


Mr. Emmink: Yes. 


Mr. Gooaman: Aside Proms echiats, you don't have these 
memoranda before you, Mr. Chairman. I am wondering whether he 
could go on to read the rest of the memorandum where he makes it 
clear that he would consider a clerical position. 


Mr. fbi, That gsr ELue. "He Stated? that = he* "woule 
consider other employment alternatives within reason. He did not, 
however, elaborate on this proviso. He was asked if he would 
accept a clerical position. He did state that he would consider ge 
although not necessarily accept it." 


Mr. Bell: What is the date of that memorandum? 


Mr. Emmink: That was August 24, 1979. Here you have an 
individual saying,,. "I will consider it, but .I| will snot inecessarmiiggy 
ACCES taal tim 


If ,.I.can just .continue for a moment with some of the other 
comments that are contained in the rehabilitation file that forms 
the. basis for the board"s “conclusion, on July 23, he submittedm: 
J0b4.SearchawlList.w The .jJObe seach list. contalneaa acl] nhome) Cm 
approximately 10 or 11l employers and all of these employers were 
related to dentistry or -radiology, work of this nature. None os 
them had accepted him. 


He also, Stated (on, July) 223° that, toe. was. nequesti nggeeces 
assistance of the vocational rehabilitation division in helping 
him find part-time employment as a dental consultant." He stated 
in a memo of August 8: "He had been conducting a job search and 
had approached insurance companies and hospitals for employment. 
However, he has been unsuccessful in Securing employment to date." 
Then we come to the note of August 24 which we have gone through. 


eS 


On October ors "The problem was discussed with the 
complainant once again. It was pointed out that we would 
reconsider giving him assistance if he would willing to accept 
employment of a lesser nature." 


Also there was the conversation with the pension's 
adjudicator, which has been referred to earlier. At that time, the 
complainant stated that, Miew docs 10C =reallivyemreels tiatbe"our 
rehabilitation branch can be of any assistance to him as he 
obviously will be restricting himself to modified work in the 
Mental “field only." 


PomWecmOne thew Dacic sOLedimm OL this that, them ooalLascoucluaed 
that this individual was really restricting himself to work in the 
dental field. He was not available on the employment market, work 
which might have been available to senior citizens generally. 


Mr. Bell: Mr. Goodman, ~ MS. Caueon, this memorandum 
document l2 that I just read from, the very top of page four, 
after you recite the indication by the complainant that he is 
willing to take work really from any source. The statement is 
made, “Obviously, there are employment opportunities available to 
Senior citizens." 


What is that conclusion based upon? Is that a conclusion 
which relates specifically to this gentleman who, at the time of 
the writing of this memorandum, was 83 years of age, that there 
are employment opportunities available to him? 


Mr. Goodman: The investigator felt that the board had 
conducted insufficient inquiries to deny this claimant solely 
because it concluded that there were no employment opportunities 
available for him. 


Mr. Bell: I know, but he makes the statement that there 
obviously are employment opportunities available to senior 
Pibizens. 


MrMEEICOCUManier st cel seernotie Lore thes Ombudsmen™ etos@dor =the 
investigation that the board ought to do. The investigator was 
merely expressing the opinion that there are employment 
opportunities available. If you are asking whether there was an 
empirical study done by our office, no, that is not our funetion. 


What he is saying is that the board has concluded that this 
man waS not available for employment which is available. You don't 
even get to the "which in the opinion of the board Psesurcavre. LOL 
his capabilities" because the board, simply on the basis of 
certain statements in earlier vocational rehabilitation memoranda 
concluded that he was not available for employment which was 
available. 


Guitesitoankiy, eletind it. hard sto understands wiyesMr. Emmink 
is now concentrating on the fact that he said that he would 
consider employment, although not necessarily accept it, when Mr. 
Emmink has already admitted that "accepts" is disjunctive with 
"available." So if the board offered him employment, "which in the 
opinion of the board is Suitable srorm Hrs) capabili tres srand “he 
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refused to accept, the board would have been justified in denying 
him compensation. 


He is “arguing both” Sides’ @now.e )He,sis. bat quing snoteronus 
availability but ™farlure Sto “accept™iwhen, sin "hactys nowsemploymemm 
Opportunities were even made available to him. This is not a case 
where the .board said: "Dr. Claimant, we have made “extensive 
inquiries and are Suggesting that there are employment 
Opportunities available for you in fields other than dentistry. 
Heres ismwone.> Are -yousgwi likwng seomaccept. te that gids not nape ummm 
this case. 


Mr. Emmink: It ‘did not happen ~because GtheOundividial Mai 
nol express ‘any .wreat Finterest in returningeco Other st1eldse 


Mr. Goodman: Again, sally I “can” GoOwsis  srefereyy Omen OMet me 
board's latest memorandum of August 24, 1979, which is referenced 
On pages two and three of that case conference memorandum, and 
these are direct quotes from that memorandum in which he made it 
clear that he would consider other employment opportunities, 
although not necessarily accept them. That iS “‘thé* most ‘that «he 
could say. There was nothing offered to him. He couldn't say, 
mWhatever you offer me, i am going €o accept.” 


LO 230 faaimx 


Mrs Emmink: Again, all m3 can do is repeat the 
information given to the pensions adjudicator by the complainant 
tom the effect “that he will™ be restricting himserl to moditiea wore 
bnmithegdentalwtieldsoniyve 


Mr. Goodman: When was that, Mr. Emmink? 
Mr. Emmink: That was in 1978. 
Mr. Goodman: And this was in August of 1979. 


Mr. Cooke: The evidence that the Workmen's Compensation 
Board has given to us indicates that the job search that this 
individual carried out concentrated totally on the dental field. 
Is there any evidence, besides a statement that this fellow would 
consider other employment opportunities, is there any evidence 
that he was serious about that? 


Mr. Mlk aMiS es Cookemes le lavemias elice of Mine places of 
employment that are contained in this job search list. There is 
the Canadian Association of Radiologists, the Princess Margaret 
Hospital radiological research lab, the University of Toronto, the 
chielimkadiologicaleneal the Ontario, reg. 84. Bee Hobos] radiologist, 
the Ontario Medical Association radiation section, the Minister of 
Health, Mutual of Omaha, LNperlatweslite- Metropolitan Life, 
Occidental Life. 


There is no indication whatsoever in any of the information 
we have that the complainant entered into a job search into fields 
in any capacity other than that related to radiology or dentistry. 


Mr* Goodman: One further one ras} the Workmen's 
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Compensation Board. He also asked whether there was a posieroneat 
the board. 


Mr. -Bell:~ He’ also” applied  to‘4”“insurance “companies. if 
think you might be presuming a little bit to say that he applied 
to somewhere-- 


Mr. Emmink: I don't know that we are presuming too much 
when you are talking about a dentist with 65 years of experience 
applying to insurance company. I eles Nc  Galgugale Gike GAYelRMel jes Sys 4 fe) 
Blerk or an adjuster.’ I think it would have to be reasonably 
assumed that it was in some field related to dentistry. 


Meare Dus leSUCOeSt mm LON YOUN that =ne was exactly applying 
for a job aS an adjuster because he was going to adjust charms £o0r 
payment under the appropriate dental insurance late aie -c0net 
consider that the practice of dentistry because he-- 


Mr. O'Brien: We haven't said the practice of dentistry. 


NEM ee bC UDR CON tem COnsidempctnatm ae cenurstry eevelated 
freld. 2 dont consider that an adjuster at Imperial Life all of a 
sudden can say that she has been working in the dentistry field 
because she processes applications for payment. 


Mr. Emmink: I think they would have to be claims related 
primarily to dental work. However, we don't have the specifics so 
fe don't think that either one’ of us is in a%position to come to 
any conclusion. 


MremeChonrmans Ltts Bae cquestion =omithesttermse ots shows you 
dealt with this chap, the terms of assistance and advice and 
looking in the other fields and that sort of thing. We are EaLkang 
about a man who was close to 80 years of age. 


Mo SeemMInke elhat. SL Torus. 


Mr. Chairman: Would you have treated it any differently 
if you were dealing with someone, Say, arounderoerore@oumy cars 8OL 
age? Would there have been more assistance ATIAMOeLNis@OLreeOOking Bat 
other fields? 


Mr. Emmink: The rehabilitation programs that we have are 
out of necessity geared to the majority of the work POL cer: 


Mr. Chairman: Could you speak a little louder, please? I 
am having difficulty. 


Mr. Emmink: The rehabilitation programs that we have are 
geared to assist the great majority of the injured workers that we 
find ourselves dealing with. We don't have too many 81 year old 
ex-dentists. In fact, I don't think we have another one. 


The programs we do have are simply not suitable for someone 
of this background. We have training on the job. We have work 
assessments at places like Costi and we have job placement 
programs. The training on the job--first you would have to find 
what kind of a job we could place this man into to train himeon. 
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In view of the fact that he expressed an interest in remaining in 
the dental field, that was set aside. 


The same occurred with job placement. You can try to place 
an) individualwtin iworks ‘that gheGers capable pot eitn gmanyeranrenen. 
fields,” bute re  thei¥restricts¥ithatyiiticldansto TWenlistrveahonm wou. 
related’ ‘to dentistry, and if. you addon top of@thatmthe diatiicuucy 
because of the reluctance that even the complainant admits to 
created by his age, it becomes exceedingly difficult to try and do 
anything. 


Mr. Chairman: You are saying that you would have treated 
the Situation in a Similar manner if he was 55. 


Mio. EMMink: . Yes,,, excepting, Of .~COuULSe,. Stitva testirere ld Ic 
practical difficulties created by the fact thatr this mani rs84afte: 
also ley eansm olds 


Mrs... Bells, Sl fame JSsopry #3to .ginternnupt “Duta Coougi ec 
practicals: dlificulties Play Gein “the, Cirsu mtworeconguavonc eee 1] 
co-operation..cinm sand available for, ‘aj_medicaljsioreswoca, tones 
rehabilitation)» program. |) That “is ..age-related, Wi =thinkeswe meas s 
identified that earlier, but we no longer have to worry about 
those two factors because the board has accepted compliance with 
them. 


Mr. Emmink: There is no problem with the age as far as 
the board is concerned. There is a problem in terms of prospective 
employers and of course the board cannot do anything about that. 


Mr. iGhairman: eljsguess swhatel, am trying, ~toscew atest cere 
approach that the board took in terms of assisting this man. 


Mir. Emmink: The board explained ee him what was 
available, we have this and this and this, and was met with a 
response something like--this is conjecture but it would have been 
something like, "What do you have that can put me back to work in 
the field of dentistry?" We responded by saying, "What have you 
tried?" and when it was explained to us what he had tried to do 
over a period of three years we concluded that was much the same 
aS we would have done. 


Mrt Charinan :BaLie Vout lavie. 4. asespenSon Wil » ages tiatlo mene 
this, and I think Ms. Catton mentioned it in one of her reports or 
one of her “Investigatorsmdid, aboutegqoingsout ‘and spRrovidingm uae 
with assistance,in® terms jofs"Therelis. agjobmin sthisitieldhehatwus 
available now and we can set up an appointment for you. Would you 
be interested in goingitdownhand® having van ginterview? rDomyoumsue 
that .<somti of tehing: normaly. 


Mr. Emmink: Yes. 


Mr. Chairman: Did you ever offer that “kinde of sechingeeos 
this individual?, You mentioned in one of your reports that he 
would «consider eagclerktis@job<gWould, youmtryato standesomethincessoc 
him. 


uey 


My. emninkeee Wwe: -catde athat, “we! Would domethatwiatiy he were 
interested. 


Mr. Chairman: But he aid express an interest in 
considering a clerk's job. 


Mr. Emmink: The board came to the conclusion that, in 
spite of what may have been said there, he was interested only in 
part-time work in the dental field. 


Mr. Chairman: I think he said "primarily interested." 
Mir. SWiiinikeees eS. 


Monee Coodman-servolewillewrecal ler that Mis@aprecisel yew the 
decision that the Ombudsman found to be unreasonable on the basis 
of the same memoranda that were before the Ombudsman, because of 
course we have the entire file. 


Mr. Shymko: With reference to the letter from the 
Ombudsman's office of June 5, 1980, you will find the last 
sentence says, "The board should consider the other employment 
Opportunities.” 


I refer back to what the chairman remarked. Could the 
board's job placement people offer him a job; in other words, in 
your consideration that there may be some employment opportunity 
for which probably he would qualify which may not be HAWES Yong tare: 
the dentistry area, for which he has apparently stated his 
preference, but for which in the opinion of the. board he would 
qualify and would be capable of doing, couldiyou giverthimbanyoffier 
and then perhaps test him? If he accepts it, fine, Mite Soles. Lt. 
me hee refuses) it, then’ cyoul@have gotegeyour? caseoopretty well 
strengthened in answer to the Ombudsman's request that he should 
consider other employment opportunities. 


The otherimwords,  mysilunderstanding ©fthat che Ombudsman's 
request that the board should consider other employment 
opportunities simply means that your job placement people should 
goPout ‘there, find *some kind of a job, ask him whether he would 
take it if the job was available, and if he refuses it then your 
case is solved. 


Mr. Emmink: Do you mean, Mr. Shymko, should we now do 
Pins atrtiis@point™ in “cime? 


Mr peechymkore= 1 woud GhinkMethise® probabiveewouldssebesqthe 
closest solution to resolving the problem of whether he adamantly 
is limiting himself and you are right in your arguments, or 
whether or not you should give him another opportunity ana maybe 
he would be willing to follow this procedure to take some kind of 
eee} OD. 


ved Emmink : All tice I can say is that the 
rehabilitation file was closed with the mutual agreement of both 
the complainant and the rehabilitation personnel. If at any time 
the complainant feels that the board coumde@be OL assistancemto 
him, if he would like us to try to place him in some other line of 
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work, we would be happy to try to assist him in any way we could. 


Mis Shymko: in. "others y words, you. could “reopen )yous 
rehabilitation file and continue to seek some kind of employment 
fOr hin. 


Mr’. Emmink: Certainly. 
Ewa eis 


Mr . Shymkors qboes p thispomeangathat yjthes requesteihas st tossconme 
from him? On the basis of the memorandum from the Ombudsman's 
office, and the request or the suggestion the Ombudsman has made 
that he should consider other employment opportunities, would it 
not bewacceprablesfor™=yout tovtakerthatemirstmetepe 


Mr. Emmink: We could take the intitiative, certainly. 


Mr. Phazlip: Does this usually happen, because my 
experience is that you are treating this gentleman in the same way 
that “youy treat 55 fyear tolds?,7ell them! to (go™outetheneanc.. oe 
their own jobs, and when they do not do it then they are punished 
fOr Lts 


Mr. Emmink: No. In this case, that did not happen. 


Mre;o sO "Brien: (Ie would @hliker "tos gintesrupty storamasadmomenms 
That 1S not correct. The board does not generally do what you have 
just’ esaid™ it!) %does.)Theym@ make YWevery “effort sto Gtryesbone tide 
opportunitileso storm the mperson who sahasigibeenseti njured eatasstaue 
employment. 


MreeiCooke:®9 Thesybasic mesponstbility) ist) usualive pues 
the claimant. 


Mr. O'Brien: We do not always succeed, but we try. 


Mr.) Cookes> The? ibasitc ““responsibidaty “in# rehab "tomecame 
work is usually put on the claimant. 


Mr. Emmink: Certainly, we encourage them to go out there 
and look. I cannot see that anything ominous or detrimental can be 
construed by etiac. 


Mr. ' Cookes=*What= I =am+ saying “is @ethats. the —rciab—-— Iau 
never defined rehab in the same “way that the” § Workmense 
Compensation Board has but that discussion takes place at the 
annual debate on the Workmen's Compensation Board annual report 
here in the Legislature and not in the Ombudsman's committee. 


Mr ae OU Brenig Vl es :haviess some) adiftficultys4 wath) thessexpressua™ 
that is being used here relevant to offering employment. The board 
cannot offer employment. The board can offer opportunities» fas 
employment. 


Mri. sChalirmantahe wouldsg dake! [tesidirects ones questiongto mene 
Ombudsman. 


Bo 


Mre” Goodmans “Mrz Chairman before’ you @doy, “and eihiwill tbe 
pleased to certainly try to answer it, MewanmatnyingsetOsunderstand 
where we ares’ going. I thought )Mr. YEmminkovadmitted tsthat osthe 
claimant was available for employment; that the only issue raised 
was whether there is employment which was available. We seem to be 
focusing our inguiries now on whether he was available for 
employment. I thought that was admitted. 


Mr f Chairman: Okay, let us concentrate on the 
availability of work. I agree with you. That is one I want to 
pursue. 


On the case conference memorandum number ie ine the 
Statement by the investigator, obviously there are employment 
opportunities available to senior citizens. I would fikestompursue 
that a little more. Just how did the investigator arrive at that 
conclusion that obviously, there are opportunities available for 
Ai individual 80 years» of age? 


Mone Gatton seiner emrwases NOt sa Pysctentbibicy istudye or keyjob 
research project’ on it. The investigator did review the want ads 
in the three Toronto papers for a couple of days; found some ads 
for some employment for senior citizens. 


Mr. Chairman: Now senior citizens is someone what, 65 
years of age and older? 


MSs) mGattonem Thes. adse wpecifically;jsaid@lemployment affor 
Sen Orncicizens’ 


Mc =e charemance mweelace tatalk ing sinieethisS me@particudargp case 
about a gentleman who is 80 years of age, though. 


Mr. Goodman: Well, he was 79 when--I believe he was 79. 
I do not mean to quibble but I just want to get the facts straight. 


Mr. Chairman: I think you were saying obviously there 
are opportunities--speaking about this specific individual really, 
we have tolqerelate aie to him--that obviously there are 
opportunities available for a 79 year ola man tneich CaswoOukwrornce< 
wnat ei cawhat theminvesticgatonsisssaying 7eism1e nots 


Msie-Catcton. That «is night. 


Mee Chairman: I. would eelrkels totaheanseagna. ttl cembitiemone 
about the justification for that conclusion. 


Ms. Catton: There was some discussion in the office. One 
person's father who is 85 years old was employed with an 
advertising agency; there is Mr. Justice Hall, and-- 


Mr. Goodman: And Mr. Justice \yMcRuer. I agree that 
perhaps 1t was an-- 


Mr. Chairman: An overstatement? 


Mr. Goodman: --unscientific conclusion. I do not know 
whether you would consider it an overstatement but the point is, 
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and letried! to makewthisiseclears earlier thatusthessssuesiic! now 
whether the Ombudsman can determine that on the basis of an 
investigation conducted by him whether there are employment 
opportunities available, but whether the board conducted 
sufficient inquiries. 


To deny a person prima facie entitled, because they agree 
that their impairment to earning capacity waS greater than usual, 
solely because there was no work available, did the board conduct 
sufficient inquiries to be able to make that determination? The 
Ombudsman said no, and that is exactly what was unreasonable. 


Mes Enmink:fele (would @haveeitomesubiniey Gdadwethes Ombudsman 
make sufficient inquiries to come to that conclusion? He came to 
the conclusion that there was work available to senior citizens 
such as the complainant. 


Mr Goodman: No, let us be clear. The Ombudsman 
determined that on the basis of the evidence before the board, 
namely, the very memorandum that we have been referring to, that 
the board was unreasonable in concluding that this claimant was 
not available for employment which was available. 


Mr. Bell: He is available for employment. We only have 
one remaining issue now, whether there was work available. 


Mr. Goodman: I agree, 


Mr. Bell: You guys are playing tennis right now, except 
what happens if in fact there is no work available? What happens 
inwfiactmifithene aSd:wornk) available? «Thiseigroupsshaswqot sto amare 
some decision. 


Mr.  Goodman:If the board had--given that »this person 
indicated that he was willing to consider clerical positions and 
other positions--although not necessarily accept it, to be 
fatr--1f£ \the* ‘board"had® madewwinguiriestiothéer thanithes jobmocearce 
list provided by the claimant and satisfied itself on the basis of 
those kind of inquiries, that in fact there were no employment 
opportunities available for a person with these capabilities. Then 
the Ombudsman would not have found that the board's decision was 
unreasonable, but it didn't do that. It confined itself to saying 
that first ofieall this man concentrated on the®dentalestiela when 
in fact the vocational rehabilitation memoranda indicate that he 
was willing to consider other things. 


Mr.oiBells, I ithinkipyouRare @doings aya little: monessthan muse 
that, because you have asked in the recommendation that the 
periodical payment be made. 


Mr. (Goodmans; Thats saiont, 


Mr. Bell: That ‘presumesisthat etherer fis worktsvantaule woe 
it iS not whether or not they undertook an appropriate 
investigation of availability of work, it is whether or not work 
is available. 


ropa 


Mr. Goodman: No, I can explain why that recommendation 
was available. 


Mr. Cooke: Was available. 
Mr. Bell: Right, was available. 


Mremecoodmanro= Welle ee tnate=rs “important. Thatemis “precisely 
why the Ombudsman said that the supplement should be granted. 


Again, prima facie, this man is entitled to a temporary 
EUpplement. It is only in the ‘event that the board can show that 
he is not available for work which is available in this particular 
instance that they can then say, "No, you are not going to get 
it." They haven't made those inquiries yet. 


Mremebell. sAtitec Lot. 


Mr. Goodman: So he would receive until such time as the 
board conaucts those inquiries and satisfies itself, no there is 
MomWOrKeT available, and then in the” event "that-- 


Moree bel le Your interprete that sectron "dalrrrerent ly =sthan 
the board does. You are saying that where the first two conditions 
are met, the person from that moment receives benefit unless and 
until somebody else determines down the road here that any of 
these necessary further conditions are not met. The board does not 
say that. The board says: "We want all of the conditions satisfied 
from the beginning and then the benefits will flow." 


MOG OOCTIaTawOl = nopeeno. Lo am not cuggestang =i te~the 
determination iS made at the outset that he has left the country 
for instance and he is not making himself available for work that 
they should nevertheless give him a supplement. 


you will note the scheme of the section is that a person is 
entitled "provided that." So we have to satisfy those conde 1Ons. 


But prima facie otherwise he is entitled. Unless the board 
can show that he has failed to satisfy those provisos, he is 
entitled. The board has said in this case that there 1s no 
question that this man's earning capacity is impaired greater than 
usual for the nature and degree of the injury because he cannot 
practice dentistry, notwithstanding that the-Singjgury is only @tothis 
hands. 


Mr. Bell: Gan © try something? 


Mr. Emmink, Mr. Alexander's letter; the second page, that 
paragraph we have been reading from. He says: “The= board =Ccannot 
accept that legislation intended to provide its supplementary 
benefits in cases where there is absolutely no indication that 
Suitable work will become available. Such benefits in the opinion 
of the board, were intended to--"and here I take it he is speaking 
Prem one  orsethie ways in which ~section ~42(5) is used by the 
board--"to assist an injured employee temporarily during a period 
of financial hardship while the injured employee was actively 
engaged in looking for work which was available, but which the 
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injured employee had not yet been able to secure." 


Is. that aofair statement of. one of ther ways sin ewhichs ie 
board: uses esectioni 142)(5),? It’s not =ther -onlye way (the boaqrcagnses 
section 42(5), from what we heard previously. 


Mote Emmink senNo: jee estiebisial soa usedwawh ple slaw maiivseue ce 
instance attending a rehabilitation program. 


Moe ©Bell soWelll)) daathink gwee@alsomheands thatagiterusseusSeds a 
other ways to provide an indefinite payment in some circumstances 
where the board considers it iS appropriate. 


Mr. Emmink: I think that was stated. 


Mr. Bell: Okay, I don't want to bog edown, one thatmepols 
just other “thansito establish there “is more? than stone @use eias 
section 42(5). 


I take cit that: implicit..in that,statement ‘isiethe) board dees 
not require that the employment which must be available is not a 
specific job for the person seeking employment. Do you follow me? 


das. Omak itre 
Mr. Emmink: No. What do you mean by a specific job? 


Mr. Bells When -you read,the act \you could= interprecwsas 
very narrowly as requiring a person available for employment to a 
specific job before entitlement to periodical payment. 


Mr. -Emminks. » lawdonit.. think; swe «would Ginterprec et eco 
narrowly. 


Mos eBelds di wsuggest:youredon!t,. becausestMr 7 Alexandes 
says, "actively engaged in looking for work which was available 
but which the employee had not been able to secure." 


Mr. Emmink: Right. 


Mr«»»Bell:). He as: only, scontemplating), somebody  activede 
seeking a position in the work force which, in the totality of the 
work force, iS available. 


Mr. Emmink: That 91S correct. ) it 1s the) totalityeec seu 
work force. 


Mredky BelebaugtOranthese totality of. the, nanrows sphere. cee 
work force, dentistry for example. 


Mr. Emmink: Yes. 


Mr. Bells» He) .is)) not ssuggesting™ thate this person>) muse 
ultimately obtain one OF those employment Opportunities, 
recognizing that there will be numerous people competing for one 
POS ELON . 


ZS 


Mreuernminke! “He Snas! ito) be availablertftorsl work Port which he 
iS capable. 


Mr. Bell: Which is available. 
Mr. Emmink: Which is within his capability. 


Mr.) Bells) tt doesn'tesay that he must ber the successful 
mopiacant formthate position? does sit? 


Mr. Emmink: No. 


PeaMr webeidksy Recognizinggathaty there Witlim DC mtan LOmmOlespeOp Le 
competing for one position and as Mr. Alexanaer put Loyew.e. gaue 
helping the guy out while he is looking. We only intend to help 
him out until he gets something. 


Mr. Emmink: Right, but we are not going to supplement a 
person inswhat looks like a futile effort. 


Mum ebelubwyincetinitelypye ali. nLcneeeeMayes Te asuggestmertoeyou 
that if the board has been prepared to supplement somebody while 
he is looking for work which is available until he gets that work, 
it would be just as reasonable to supplement somebody who is 
looking for work until such time as it becomes apparent that that 
person cannot obtain employment? 


Mr. Emmink: Certainly, and by the time the decision was 
reached in this case that had already become apparent. He had been 
looking since 1976. 


Mr be) Buc themmeboardm would sagree  atheres=coulds very 
Toe tavewbecnmbar perioaseoty time from terminatiomZote full-time 
employment, when this man was forced to quit. work. because of the 
dermatitis problem, until such time as it became apparent to 
everybody, if not him, that he just wasn't going to get work, and 
during that period of time, as I understand the stated philosophy 
memes) oO inmeho ceparticular,mthemboardgcouldwyeryewells have given 
this man some supplemental assistance. 


Moe Eine t think abthatwmbal le lgscansuscay,. MG. ew bell, @sis 
that there would have been some period of time during which, had 
the matter been considered, he would not have been able to 
conclude that no work was available. 


Mr. Bell: Who would not? 

Mr. Emmink: Whoever was considering the question. 

Mr eebellemeThatemidecisionm would) be eforgethe yboard, yi take 
it. 


Mr. Emmink: Let me put it this way: The man quit work in 
April 1976. In May 1976 had the board been asked to decide whether 
or not there was work available to this man, it would not have 
moeneeaple MtoL+come tosethesconclusiongathat Beheregwas enoy work 
available. 
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Mrs Bells oi Inaudible) igMay 2:976,oe Janeyel97 62a tessuggest™ te 
you--and I think we had better face the reality of age in this 
case--that after 1976 there came a point prior to today where by 
any objective standard the reasonable conclusion would be that 
there is no work available for that person. 


Mrs BMmMLok $ @Ena Geet Sema te 


Mr. Bell: But I am Suggesting that was a period after he 
was required to terminate his uSual occupation, that of a dentist. 
I don'ts knowl whene@it @S,°'quitesstrankly and welarne anor ooinc cn 
binds jou it ee chis committee because we don't rehash or 
reinvestigate, but I suggest to you that there ais! probably. ‘on your 
file and in some combination with the Ombudsman's file, a period 
of time that «can be identified. *Maybe “it Wis’ Uthewvitime? whenjibe 
flooded the market with job applications and came up empty. 


Mr. Emmink: I °think’ TPo'(know wherevtyou’ ‘areiifteading;, Mur 
Bell. You are suggesting we might consider the retroactive 
application of benefits under section 42(5)\¢ 


Mr. Bell: Are’ you’? going "toi hit smee withviretroactivia Cty-—ue 
is not available? 


Mr. Emmink: We can't consider the question of section 
42(5) until such time as we establish that there is a permanent 
disabiircy.: 

Mr. Bell: You have already accepted that. 

Mr. “Emmink eves) eineEg7o. 

Mi. Bedaistekrghi: 

Mr. Emminks’s All nights! So;eaftifyou areldeleadrici stom 
Suggestion that we might consider a supplementary benefit at some 
time prior to the time the man was awarded a permanent disability 
pensvon, “I\do not! thinksaweecaensdosthar. 

Mr. Goodman: No. I do not think that is being suggested. 
The ‘original appeal board® decision “was™ duly 4197/8 aGenvying) 42 (59 
benefits. 


Mr. -BellsvaNos but when*®was**the F£irstevdeterminatvonenen 
permanent disability made? 


Mr. Emmink: That was made in April 197--no, pardon me; 
that was in the--yes, April 1978, I believe. 


Mr» Belbs Mthati@is @righttew Apri mise 7 8 Jeepoesiithat, suindine 
relate back to an earlier period of time? 


Mr. Goodman: Yes, it did. It was made retroactive. 


Mr. Emmink: The pension was paid retroactively tow the 
time that he stopped working. 


Mr. Bell: To be consistent Swith  42(1)) soit =) oumemak came 
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permanent disability benefit retroactive, you are also making the 
Brepeooidisability retroactive, aresyouenot? 


Mr & IGUBrs Griseaeiine Gomenote mthink) swe scan —denymerthatiarttThe 
pension was-- 


Mrs oBell: It is ‘called sucking*and blowing if you«do. 


Mr. O'Brien: Pension was made effective from March 20, 
1976, when he stopped work. 


Mow bed beg AL raght. 


Mr. Goodman: While Mr. Emmink is seeking the answer to 
Bhat equestion; *you! will ‘recall “that yesterday counsel askea me, 
"Mr. Goodman, are you suggesting that the board compensate a 
hersomelike this for life?" 1 gave the answer "no.” 


The reason for that is that the Ombudsman only found this 
decision unreasonable--and I am_reiterating--because in_ the 
Ombudsman's view, the board had not conducted sufficient inquiries 
to determine that there was no employment available suitable for 
his capabilities. In the event the board conducts a SuEfiIclent 
investigation and says, "We are now satisfied on the basis of this 
evidence before us that there is just is no work available," the 
Ombudsman would be hard pressed to find that decision 
unreasonable. 


That is why the Ombudsman did not give a time period. He 
simply said: "Give the man a temporary supplementary award. LU gis 
up to the board to determine the time period." 

Mr. Chairman: Mr. Cooke. 

Mr. Cooke: I will wait until Mr. Emmink comes back to us. 

Ma LepGlisamGanws BonpseinmethenameMreansOub a co ewiche all aeyour 
21 years' experience, are you aware of any circumstances wherein a 
42(5) benefit was conferred on a person who was actively seeking 
employment, available for employment, in a work force or wherein 
employment was available, but was unable subsequently to ever 
obtain employment and thereafter had the 42(5) benefits terminated? 

Mpee0. WBonen:0n pasy.eS. go ur es 

Mrs Bell: It -happens all .the time. Do. you agree with me 
that it is the converse of the situation that Mr. Alexander refers 
to, where you temporarily assist somebody until he gets back in. 

Moe iGbpurenseRight. 

Mr. Bell: You also temporarily assist somebody-- 


Mr. O'Brien: In the hope that he gets back in. 


MreeBellee 2-1n athe hopeathateinesigetse back nimuntil: Ksuch 
time it becomes apparent that he cannot get back in. 
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Mi tOsB GLENS] Raghu. 


Mr. Bells) Would “youm@agneesgwithpamesa thatee thats as) Scie 
Situation that we ae dealing with with this man? 


Mo 8 Busenssig reallyedounorm 
Mr .e8Bebiss Twomouttol Ehreemainkt bad: 


hires OMSr ens TaMoild Saneti@sparticulenl yansintend voces des 
involved in this. There are some aspects of this that concern 
Larmy O* Brien. 


We are dealing here with what is actually ja) reasonable 
application of a discretionary judgement on the part of the board. 
The kind of thing which suggests that the board does not make any 
general investigation of work availability. 


The rehabilitation department is involved constantly in the 
process of trying to find work availability for anyepensioner#wue 
may have trouble getting back to work. »«Theiresknowledge= and 
experience relative to the» availability of work? Eorla mansiofwiobe 
85 or 25 iS a very general knowledge that they have in relation to 
any applicant. So when they come to deal with a particular case, 
they have the background of experience of knowing what kind of 
work may be available for that particular man under any particular 
circumstances. 


I want tO express the opinion again about opportunity for 
employment, because this opportunity can be very diminished by the 
man's own motivation and his own requirements. But this decision 
of theiboard, relative, to: thistdoctor, wasiabfindingithat sin thease 
discretion they felt that it was unreasonable to conclude that 
work was available for this 77-year-old dentist. 


They have unfettered their discretion; they have looked at 
all the facts; they considered all the elements and they made a 
judgement that it was unreasonable to use all the facilities of 
the board to provide: thelfkKind! ‘of@support®tior, tthisijpartbiculanwmas 
that he wanted, because it does not meet what I would refer to as 
the equity of the situation. 


Vee 2Z OV aems 


I allowed that man's claim on the basis of aggravation and I 
felt that he had full entitlement to some kind of a pension award 
relative to that disability because the aggravation had caused at 
that particular time the termination of his profession. But to 
Suggest that that section of the act should require the board to 
Support by way of supplement, when we have so many other people 
who may be available for the very kind of "job ‘that «he might 
possibly want to occupy, and we have a lot less jobs available 
than we have rehabilitated people we want to put back to work--it 
is just the reasonableness of the situation that I am Suggesting 
to this committee they should look at; what is reasonable under 
this set of circumstances relative to that discretion which the 
board exercised, and it is a discretion. 


Pay 


Mrepacookadue lh ts asismiobviousl what Veny Soiificulte case, but 
in my four or five years as an MPP I have dealt with a number of 
cases of 62 or 63-year-old individuals with a permanent disability 
who have been on a supplement, but always we have arranged some 
kind of a rehab program where there would be a job search carried 
out. There has always been a general agreement that at age 65 it 
was the understanding that the supplementary would be cut off, of 
course, and they would then be collecting old age pension, CPP and 
the rest of the things. 


There is a retirement issue involved in+this too and sf think 
ye teioewiate Ma. sOv Brien as igetbing satyovanGeythat, 1S what the 
Committee is going to have to come to grips with. I am not sure 
that the Ombudsman has come to grips with it. 


At some point are we then saying if we go along with the 
Ombudsman's recommendation on this case, that the cases that I 
have dealt with and I am sure new MPPs, if they have not dealt 
with them, will deal with them, and the rest of us and others who 
have been around longer than I have have dealt with them many 
times, are we then saying that those individuals I have dealt 
with, no longer should we look at their supplementary ending at 
age 65, that we should be looking at them going on to 66, 67, 75, 
w?,ewhatever the age is, as long as they continue to carry out a 
job search? 


Beeetnatebismatie scace;mthenwmtnere atemereallysasignificant 
ramifications from the decision this committee makes, if it was 
implemented. 


Mr. Goodman: Mrje Cooke, GivcnivaeMrt Alexander's last 
letter, we did not consider age to be the issue, notwithstanding 
the fact that you will notice there was liberal reference to it in 
the meeting that preceded the reply. If the board is taking the 
position that no supplement will be awarded to someone over 65, 
then I would suggest it is feathering its discretion. I did not 
think the board was suggesting that. What they are saying in this 
case, in my view and in the Ombudsman's view, the board has to 
look at each case individually. 


Theyehavyemto VYook at ithe@individualbew1f they ®weremlooking vat 
Mr. Justice Emmett Hall they would say, "Certainly there is work 
Pearlvabla: efor. somebody “with —hist®@capabilitiest= Slimithey swerne 
looking at a dentist who has practised in the field since 1920 and 
Pe) willingmtontakeeasclerical position; stheyphave to takera,1ook 
At. what work is available for that person with those specific 
capabilities. ; 


It is precisely that decision that the Ombudsman found 
unreasonable, given the evidence before the board. The Ombudsman 
was satified that on the evidence before the board in considering 
this particular man, the board unreasonably concluded that there 
was no work available for him. 


I do not think you have to deal with the age issue because 
it is not the crucial issue joined following the 22(3) report. The 
crucial issue is the availability of work for this person--that is 
important, for this person. 
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Mr. Shymko: I would like to question representatives of 
the board with reference to the fact that ifsthe age factor plays 
a part, I would understand this man has been paying premiums to 
the board after 65; in other words, compared to the others, what 
is interesting here is that he turns 65 and then he applies for 
personal coverage from the Workmen's Compensation Board. Why? 
Because he can no longer be eligible for any coverage from private 
income loss inSurance plans. So he applies to the Workmen's 
Compensation Board because this coverage is not available any more 
from other Oplans.» The “board Sagreesi) tomprovide sini witches 
coverage. 


Mr. Emminks:ayes. 


Mr. Shymko: Do you do this very often for those who have 
turned 65, to whom coverage is not available; is this an exception 
tor thes caSieypiorei ss thir agnoum? 


Moto. Emmink: I ogame enotimawaress Ofe any thangtesthatl sawoure 
preclude someone from obtaining personal coverage simply on the 
basis of his age. If the man is continuing in self-employment, I 
do not care how old he is; he is entitled to the coverage extended 
by the act. 


Mr. Shymko: So the age factor is irrelevant. The man has 
been paying premiums and is entitled to all the assistance from-- 


Mr. Emmink: The only relevance of the age factor is in 
terms |oferthei difficulties’ an ~job *placement,. andwmythatawsciaee 
difficulty that is presented by prospective employers. 


Mr. Shymko: BUteMenOnumauL yy LG you do provide that 
coverage for a person who is 65 and who will be paying premiums 
fork theanext ll0 mils tor’ 20 years;y iobviousiyeit agproblemacecums 
such 2aso imocthis epartacuwbar ecase),)e hemes fetacecdanw this anmceoubue 
problem. 'Themygageifactor) comesa@siny «thenspinweternsyeohmeamuine 
employment. It is a catch-22 situation almost. 


Mr. Cooke: ‘He as» still ) covered. —bwagree:. with.swhiat wtoe 
Ombudsman's office said in response to my question. But he would 
pay “premiums) stow ber covered; notyjonly ‘by Behe gocssibi litvesundes 
section 40 of the supplement, but he would be getting a pension. 
He 1S getting a disability pension. 


Mr. G. I. Miller: Did this man receive a supplement? 


Mr. O'Brien: He received 10 per cent, which amounted at 
the time it was awarded to some $50-odd a month. It is now, by 
escalation, somewhere around $60; and he will receive that for the 
resteotmisaitfer 


Mr. Shymko: Was there a retroactive payment? 


Mr. Emmink: "Yes.« He received »$1,700-odd in sarnears» «when 
the pension was awarded. 


Mr. Shymko: But if he were to get the supplement, while 
it is hard to say how much, on the average, what would the amount 
be? 
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Mr. Emmink: It would be an amount that would make up the 
difference between the pension award that is paid to him and 75 
per cent of his average earnings, or in this case the amount for 
which he was personally covered, less any income from other 
sources. 


Mr. Shymko: Which would approximately be what? 
Mr. Emmink: I really do not have a clue. 


MreeerO Bricn-ee rethink SLU = would” amount’ =tostsomes $47,000 ea 
year. Mind you, he only has $7,500 a year coverage-- 


Mr. Shymko: Which is a little less than $400 extra a 
month, so it represents a substantial income. 


Mr. Emmink: It depends on what other income he has. It 
might be diminished by his old age pension. 


Meee Ge tPeaeMiller --emceetiate susuale that | hirse™pension’ *1is 
Payable after 65? 


Mr. Emmink: Payable for life. 
Mr. G. I. Miller: Any percentage basis payable for life? 
Mo. Emmink: Yes. 


Mr. ©O "Brien: stheres is another pointeethat 1 Sfindterather 
interesting. ThiS man stopped his practice on the advice of 
doctors on March 20, 1976. As Mr. Cooke has indicated, one of the 
things that is expected of a pensioner under these circumstances 
is to make every effort he possibly can to find employment on his 
own aS well as the assistance he may get from rehabilitation. 


This doctor went to Manpower on March 20, 1978; that was the 
first time he sought any assistance outside of the board. It has 
some significance to me that he waited approximately two years 
before he looked for any other kind of a general market assistance. 


Mr. Chairman: Any “Lurther questions? 
wes 30°asm. 


Mr. Cooke: I would be interested to know the Ombudsman's 
response to that, because while I do not agree with some of the 
criteria the rehab department uses to judge whether a person is 
adequately looking for employment, those critervae=are’ applied 
across the board, and I do not think we can make an exception in 
this individual's case, if this individual is not looking for work 
outside of the dentistry field. 


There has really been no good evidence proven, other than a 
statement that he would consider other employment. Most of the 
jobs, even the ones with the insurance company, which we cannot 
prove either way, but we can assume from the other jobs that they 
were probably looking for something that had some relation to the 
dentistry field. 
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Mr a#,Goodman: ) Consideninge that theeiman a hadgepractised jaa 
the dentistry ‘field since 19205 that, is»not unusual. That  wasishis 
Specialty. 


Mr on (Cookeser:There *fwas nothing Sfavarlabiceying thatieoie lace 
and that is the reason that the Workmen's Compensation Board came 
to the conclusion that there was not work available for him. 


Mr. Goodman: AS I understand it, you are defining field 
very narrowly. 91 doe not "believe =the) board Sdenhineswrit thar 
narrowly. He was not looking to be a practising dentist. He was 
looking-- 


Mr. Gooke: sLvam not etalkangsaboucechat. 


Mr.. Goodman: oIysrealize ‘that.  Hesswas jlookiing @ilosmutitige 
the skills and the experience that he had gained in a dental 
related occupation; be ita clerk, be. lts.a .consubtant pes 1 lace 
adviser, be it a lecturer, these were all things that he looked 
at. He looked at community colleges; he looked at insurance 
companies. He was not resStrictive at all in his job search. 


Mree Philip: In dealing ‘with, similareccases Slike esti cept 
have come to my office, one of the first things the client tells 
me iS@that invariably, + in, addition, to, going: to’ the; WCBVand jtalking 
to the rehab counsellor and perhaps being sent on job searches, he 
has also gone to Canada Manpower; and to take two years to go to 
Canada Manpower, I think certainly has some bearing on his case, 
as to whether or not he has done a thorough job search. 


One would think that would be one of the first places he 
would *go.5 He» might!) go»sto the professional=isection of sity andmhe 
may not be looking for a job as .a night watchman, jor) something 
Like *thativyimniietative 


Mr.seGoodman: Farste.ofeal lage suse bemcleareithatarantiouus 
co-operation 1S\a requirement ‘under the, first .condition it (1s singe 
under, -the »second...condition.. The ,s,board] denied jams temporams 
Supplement, we have heard, solely because there was no work 
available; notie because jhe, efalled] tom co-operate gumhey soawe 
acknowledged that he has co-operated. So, with the greatest of 
respect, I believe we are putting up a straw man only to knock it 
down. 


We will try to obtain the answer for you, whether he did 
make inquiries before that, but that is not relevant with respect 
to the .issue before the committee, which is limited, as your 
counsel has said, to three words, "which is available." 


Mr. Cooke: I have skilled tradesmen come into my office 
who are on workmen's compensation, and they are restricted, in 
many cases, to being a night watchman because they have had a back 
problem ,or. something dikes that...Now,, ami .going to sSsay. to. thas 
individual,ghe shs,.aosskilleds tradesman,, shessuseds \tomiworke inane 
factory puheipcaneitakemsthates Kindsof awe OD; eDUteatn cael GLOW ml ome 
dentist, that is not something that he has to consider? 


Mr... Goodman: «No; «absolutely gnot.s  eThatasicesprecisel yee tue 
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point that the investigator was attempting to make mepthe gcase 
conference summary, and perhaps overstating it; that there were 
employment opportunities available other than in ches sstract 
dentistry related fields to senior citizens. I know thaterene 
consideration of the investigator, although not stated but 
discussed with Ms. Catton, is that our assistant director of legal 
Services is either 70 or 71 and did not come to our office until 
he had retired from the active practice of law. We all know 
examples. 


Perhaps it was a bald statement without specifying the data 
which he relied on, but we do know that there are employment 
opportunities available to capable senior citizens tmperelLdc: other 
than their specific field of expertise. It would be unrealistic to 
expect a welder who is unable to weld to go back to welding, and 
the board does not require that. 


Ma. mOlBbmien: . Tat dormot Sawant: cog gintroducesiya stmoment pot 
Mevityeintoethis;, but I*find it interesting to see that all these 
references to senior citizens who have been able to get employment 
seem to be limited to the legal profession. 


Mr. Bell: We look after our own. 


Mr. Chairman: We have an example in the room today that 
Pee justdoes not®apply to» the; legal profession. 71s thatecorrect, 
Larry? 


Mr? O'Brien: bYes. Yes and no. 


Mr. Goodman: Mr. O'Brien is a lawyer as well. So there 
is the answer. 


Mr. Chairman: Anything further? Then that concludes that 
case then until we deliberate on it tomorrow. Apparently we are 
not going to require the presence of the board personnel any 
further. I think Mr. Goodman has something to say at this point. 


Mr. Goodman: Mr. Chairman, thank you very much. Mr. 
Morand has asked me to read the following message: 


"On behalf of myself and my colleagues at the office of the 
Ombudsman I wish to extend to Larry O'Brien every wish for success 
upon the occasion of his upcoming retirement. Lauoyiisi aterm eas 
Ombudsman liaison officer has seen significant improvements in the 
relationship between the office of the Ombudsman and the Workmen's 
Compensation Board. 


"This amelioration is in large measure due to the efforts of 
Mr. O'Brien. His candour and unfailing good humour will be missed 
by me and those of my office who have had the pleasure of dealing 
with Larry. We look forward to continuing our gooa relations with 
Larry's successor, Andy Emmink. 


"we wish you good health and happiness, Larry, and thank you 
most sincerely for your contribution in assisting to ensure that 
the board remain sensitive to the humane concerns of the workers 
and employers of this province that have dealings with both the 
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board Mand the) Woffice sof the) Ombudsmantas Wersextendm tos yous athe 
benefit of doubt and believe, knowing you as we do, that you will 
enjoy a fulfilling retirement. 


"Donald R. Morand, Ombudsman." 


Mr Bell: Mr. “Chairman,"*? ‘always “gqetelmyetlast @twosgccenca 
in. I just wish to support that and identify with it. Believe me, 
the function of the Ombudsman and the select committee, I think, 
is demonstrated at its best and at its highest level when it deals 
with Workmen's Compensation Board matters. A Significant 
contribution=to that has *eenwMr. O'Brien and hrs) states 


He has been very full, fair and frank, sometimes I am sure 
to the chagrin of others at the board, but nevertheless he has had 
the courage to identify things as they appear to others. He is to 
be commended for that, and I know that he iS going to enjoy a very 
active life in whatever he does thereafter. I won't call it 
retirement; I will call it change of occupation in some other work 
field Thank vow, tromenyselie 


Mr. O'Brien: Thanks to you, Mr. Bell “and Mr.)  Goccnmaay 
and to Donald Morand. I do want to say that the relationships that 
have developed between the committee, the Ombudsman and the board 
have been relationships that have, if you like, developed over the 
years’ For’ thetipart:’ thateil” havel played? intethatyy lesaccepa rca. 
compliments that have been given to me. 


But I would like to point out very strongly that they have 
been developed under the auspices of the institution itself, the 
board. In those general kinds of developments, Mr. Starr and more 
latterly, Mr. Alexander, have played a very significant part. I 
really” think °° 1t= is”’ fain = 'to™ say that 9 eb ee Reed Stoo awa 
vice-chairman of appeals, played a very Significant part in that 
development. 


This relationship has really blossomed under our present 
vice-chairman’ of “appeals, “Tom Warrington] I think dt “shoud 
pointed’ out "to this “committee™™thate Toms has splayed saa.) vomm 
Significant part “ane*the! kand®.of” relationships thatetdo marcos 
particular’ time exist, so that; as Mr. Morand said in *his**reportm 
the compensation board and the Ombudsman's office have reached a 
level of--as I think he referred to it--mutual understanding and 
co-ordination. 


For whatever paking 1 have played, I appreciate the 
compliments, but I» would like to say there is notwany)ineasonmen 
suggest for a moment that ‘this relationship’ will» not continue “te 
develop and perhaps improve even more. 


ihe 4 Oa’. mie 


Mr. Chairman: Larry, this iS a new committee and we have 
not dealt with you —prior to this) with the®exception¥ of *Gord pebus 
we appreciate your being here and your assistance in the past 
couple of days along with the other members of the board staff. On 
behalf of* the board’ we wish’ you Weldvtinetthe afutureSaets! ake 
Ombudsman has said, there are obviously lots of opportunities for 
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senior citizens so we wish you well, especially in looking for a 
new job. 


Moe Olnriens= a “have 4a bat fof Yao -disposition Sto %explore 
that with the Ombudsman. 


Mr. Chairman: Thank you very much. 


Mr. Goodman: There is one further case that I think the 
select committee might have looked at. 


Mr. Bell: If you are talking about the one I am thinking 
Peein theseighth report, Imam going to doi'that sin another iway. 


Mr. Goodman: In another way? 


Mreeebetila Yesemal domnot thinks 1t.%a2s appropriate gnow to 
Bete into thatcases It canbe done through Mr. EnmonkeseOrardon you 
want to do it now? 


Als Pighct. emi. Emmink; ej0USt4sSo) wercane- close ithe. record LOL 
the Workmen's Compensation Board once and for all, at pages ll and 
Mee ot “the “committee's® eighth ~ report "it “makes *rreferences to 
complaint number 38 of the Ombudsman's sixth report, and 
recommendation 13 in its seventh report. It is a short text. 


Recommendation ie) in the committee's seventh report 
effectively required the Workmen's Compensation Board to reverse a 
previous decision, and during its usual procedures, GeMal de soMbywa 
Peneagingee ( athinkethe dissuesor benefit)-ofythe doubt was implicit 
in the recommendation. 


When the committee met last July that rehearing had not 
taken place. The committee received, subsequent to its hearings in 
public, the decision which the committee considered when it 
deliberated on its report. At page 12--we will have copies of that 
decision for you, which may or may not be necessary aS you see 
fit--the committee said the following: 


"The committee has grave reservations that the appeal board 
Daneli in this matter considered) the app lrcatlronwo het ivermpo kicy fot 
benefit of the doubt as intended by the committee and as 
articulated by the corporate board policy itself. It iS apparent 
to the committee on the face of the board's decision that the 
appeal board panel took extraordinary steps to avoid applying the 
policy of benefit of the doubt. It made findings of credibility 
against the complainant and his wife and resorted to the Canadian 
Medical Directory, twenty-fifth annual edition, to assist it in 
assessing which psychiatric opinion it preferred. 


"The appeal board panel may have inadvertently cast itself 
in the role of an adversary vis-a-vis the complainant and his wife 
and vis-a-vis the psychiatrists in question. After those issues 
are fully discussed and explained to the committee LGmweil report 
to the Legislature within the appropriate recommendation. 


"One might take from the appeal board's comments on pages 
four and five of its decision that the applicability of the policy 
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of benefit of the doubt was determined by the content of the two 
psychiatrists' expertise, qualifications and experience as 
recorded by the Canadian Medical Directory. If that be so then the 
committee is concerned that the appeal board panel may have acted 
beyond’ the scope and intent of the policy and thesact itself. 


Essentially--without getting into the details of the injury 
Or compensation requested--the appeal board in the decision 
preferred not to accept the evidence of the complainant and his 
wife. It made a finding of credibility sand wWtifjalsogchosesynotwes 
accept Withesmopinionw -ofimithes psychiatrist eerelicd® uponmmby seen 
Ombudsman “in Hhis®#rveport. WMtipreferred stoyaccept) (thefflopinion ofma 
psychiatrist" retained Sithnough) thes» board. sOneg thes sfacesnotasthe 
decision they reasoned that the board's psychiatrist's opinion was 
preferred because he apparently ranks senior in experience and 
qualifications in the Canadian Medical Directory. 


With that, Mr. Emmink, do you have any comments to the board 
and to the committee? 


Mrs Emminkeeiey ess dw thinkyritadp ise unforntunates ethat seca 
emphasis was placed on what was added to this decision almost as 
an afterthoughtesfado not knows it£ «that s1Ss albipoomichorcemofaweuace 
or not, but the question of how much weight to give to each report 
is, oreallyiowetietmoutlen §ipolntsis onejystwo gand,) threcweesinces es ae 
committee does not have copies of the decision-- 


Mr. Bell: We do not have it before us. You might be more 
precise on the record. 


Mr. Emmink: The appeal board stated that: "Having regard 
to the weight given to the reports of the board psychiatrist and 
the psychiatrist retained by the Ombudsman respectively, the 
appeal board finds: One, that the relevant conclusions as proposed 
by the psychiatrist retained by the Ombudsman are essentially of a 
speculative nature as compared to the more definitive conclusions 
as reached by the board psychiatrist." 


When I say "board psychiatrist," this is not a psychiatris# 
on the board's staff. It is an independent psychiatrist who this 
man was seen by at the request of the board. 


"Two, although the psychiatrist retained by the Ombudsman's 
examination of the complainant took place after that of the board 
psychiatrist, nevertheless the board psychiatrist was given an 
opportunity to »comment® and.didysowin, a definitive and» eftectige 
manner upon the conclusions reached by the Ombudsman's 
psychiatrist at the time of his examination. In this regard, the 
appeal board moreover notes the obvious advantage of the board 
psychiatrist's examination soon after the accident as compared to 
the Ombudsman's psychiatrist'S examination, which was conducted 
some years after the accident. 


"Three, thatwema neurologist Lee roierDGdoG neurological 
consultationy™ taftermeanny eanlirer paccidents sin jgh943;05 Suppor ESeaaee 
board's psychiatrist's opinion to the effect that similar symptoms 
of the complainant's post-traumatic neuroseS were recorded at that 
time, and which related his condition oO his underlying 
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personality, a tendency to over-react and hypochondriasis, rather 
than to a physcial or psychological trauma suffered at the time of 
poe accident." 


iiwase alter msettingeojoutesthese: threesespecifiicetbases Mfior 
attaching more weight to one report than the other that the board 
added it also had regard for their respective qualifications, and 
that the qualifications of the psychiatrist retained by the board 
were, in the board's opinion, more extensive. They used the words, 
"more impressive in time and extent" than the qualifications of 
the psychiatrist retained by the Ombudsman. 


I want to make it absolutely clear that, although this was a 
PacctOr,cut Gwas altminom factor Tin’ the’ idetermination on chow: much 
weight should be placed; it was by no means the deciding factor. 


Mie Bell: That deals with the question of the 
Bevontathists. it 1S unfortunate you had) to adda that paragraph. I 
Paces lime VYOUL™ POUnt Mise*that,. had Your 'dropped:4oe0ftitsthe clast two 
paragraphs, the decision on its face is most acceptable with 
BPespect ‘to “the board’s reasoning to’ prefer one psychiatrist's 
Opinion over another. 


Mr. Emmink: The board regrets that this impression was 
obtained. 


Mira Bell: Dealing, however, with the committee's 
comments that the panel took extraordinary steps to avoid applying 
the policy of benefit of the doubt in the way it made findings of 
Predibility. against “the “complainant and “his wife,» do «you¥*have 
anything to say about that? 


Mee aeninkseeAll o that auecangisayerto. the committee, 7] after 
discussing the committee's report with the panel, is that the 
panel did not take extraordinary steps. Phat might be 
construed--but they assure me they did not take extraordinary 
steps to avoid applying the policy of benefit of doubt. More than 
Piao aCAnnOtrSsayr 


Mr. Bell: One gets the impression from reading that 
decision that the appeal board panel did not like this particular 
eEomplainant.=1, cannot- profess to "have extraordinary or ayelot of 
experience in reading board decisions but, of the decisions that 
have come to this committee, I do not believe there has been an 
example whereby the board went into the details with reasons for 
not accepting an applicant's evidence. 


Mo. @EmmMink<42 ine Ponlye ecomment Yel ~coulTd ‘makes fthere;ioMr< 
Bell, is if the panel did go into some considerable detail in this 
case it was because of their certain Knowledge that the matter 
would come under the, close scrutiny of the committee ‘and «they 
wanted to be absolutely sure that everything was stated the way 
they saw it. 


Mr. Bell: Anything else you would like to add? 


Mon Emminksey doesnot thinkwso. 
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Mrs) Bell :) Thinking @oute Loud; e1h «donot TknOWemneth crue tums 
appropriate to ask Mr. Goodman if the Ombudsman has any comments. 


Mrs Goodman: iehe the committee follows its normal 
practice, I would assume it would be in order. My understanding of 
the normal practice of the committee is that, before the committee 
determines whether or not the board has adequately complied with 
the committee's recommendation, it seeks the Ombudsman's position 
as to whether the Ombudsman feels that the committee-- 


Mr. Bell: Okay, feel free then, any time you want now. 


Mr. Goodman: You will recall that the Original 
recommendation made by the committee is referenced at tab 61 of 
your binders, and it was appended as-- 


Mre Bell:s¢6l2 


Mr... (Goodmans, 7Thnatjets aAnight;, .COlS Lomsyousitake Jametoormmac 
pages 89 and 90 of the Ombudsman's eighth report reference, the 
recommendation of the committee and the present status of the 
matter, you will note that the original recommendation of this 
committee was that the Workmen's Compensation Board reconsider, by 
hearing, its decision of December 15, 1971: 


nin that shearing, &§.the »board  eshouldiat (theasteshneameunnes 
evidence respecting the relationship between the complainant's 
symptoms and the compensable accident, both from the medical 
referee appointed “in 19/7])%and “the psychiatrist, retained sbyeerie 
Ombudsman during the course of his investigation." 


What we have just heard is part of the reasons of the board 
in their further decision in response to the select committee's 
recommendation, such decision rendered October 24, 1979. 


Mr. Bell: Sorry, Mr. Goodman, let me just interrupt. 
Members°'of' the committeey;™ the »decisioneas,® inj fachawwitneetar— 
Material. 


Mr. Goodman: Yes, the decision immediately follows those 
two pages. Now, Mr. Emmink has been fair when he indicated that 
the crucial issue was the board's consideration of the medical 
evidence. 


I ‘direct “your @attention® to pagessfour of “the deersyonmand 
Specifically pgsthee seconde itowlastestulminaragraphsuwhichsescadcamas 
follows: "Having now had an opportunity to carefully review the 
twoy reports sofsDr.,/So, and’ 9So"=--L=eunderstand thatims seethermoctor 
appointed by the board--"dated November 29, 1971, and February 1l, 
1980, respectively, and the two reports of the doctor appointed by 
the Ombudsman dated September 30, 1977, and June 5, 1980, 
respectively, ‘the’ appeal®uboard “finds that, pfalithoughuptheremsas 
Substantial agreement as to their basic findings, the conclusions 
reached by these psychiatrists are essentially in conflict." 


The’ board thasrifairdy stated ethelassue. ©The fprobvenmrs wrhat 


or 


you have opinions of two psychiatrists which are essentially in 
Ponpriact.; 


The new members of the committee may not be familiar with 
mre policy on the beneftit*or doubt “as “it’Spresently § stands, but, 
certainly, the Ombudsman's understanding of that policy is that, 
where the evidence on any issue, be it medical or otherwise, is 
approximately equal in weight--and I stress approximately 
equal--the board will grant the benefit of reasonable doubt to the 
workman. 


The board offers three reasonsS--apart from the medical 
dictionary reason which I will not bother dealing with--as to why, 
Miresticofivially, srt? preferred’ the opinion sof }thew-psychiatrist 
appointed! by the ‘board. |Then, having taken that /position,. the 
meaGd a@caysSmithat (them policy fwonvethes benefit ~of4f doubt), 1s not 
applicable. 


The Ombudsman would urge you to find that the board has not 
adequately implemented the spirit of the recommendation in that 
the policy on the benefit of doubt should be applicable in this 
case and ought to have been applied by the board because indeed 
the evidence on the crucial issue waS approximately equal in 
weight. We have two psychiatrists with conflicting opinions and 
the evidence that they offer on the crucial issue is approximately 
equal in weight. 


Ms. Catton will address now the three specific reasons given 
bvme che boards *and why *fthey7onbudsman #-feels? othat’ thats was 
insufficient reason for the board concluding that the evidence was 
none the less approximately equal in weight. 


Mreewe lies Cans] Pj USE. Stop. tyousithere erorea) moment? il iwant 
to get back to the committee's recommendation in the seventh 
report which you can see summarized at page 89 of this material, 
the very first page in the section. The recommendation is that the 
board sreconsiders by Shearing “atsiedecision 2of.sDecember 6 1loqr 719721. 
Stopping from there, they had a rehearing. 


The committee also stipulated that at the hearing the board 
should at least hear fresh evidence respecting the relationship 
between a complainant's symptoms and the compensable accident, 
both) @fronsethesa medicalssirefernee!).. appointedygin, «L9/4 .eand wothe 
psychiatrist retained by the Ombudsman during the course of his 
Investigat ton.smiedoymnot athinky there: sisi, any,,doubt, that, that, .was 
done. 


Mr. Goodman: That is correct. 


Mr. Bell: There is no reference to policy of benefit of 
doubt in the committee's recommendation. The board chose to render 
meSé*decisiOn “witha *consideration sof tithe Japplicability nofs that 
PoOLlcy.s 


Me. Gocdman: Thatilerstaniogh teest? tamamoratsuggesting: that) «the 
committee recommended that it apply the policy on benefit of 
aoubt 47One thewotherp nand, »lewould suggestéithat ! ati os Vappropriate 
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for “this committee to determines whether sor Notse-themdecision yom 
reconsideration is an appropriate response. 


Mri] Bellew Pecdoyemoteethinks vow haves agCle any arp rop rena 
there,stbutie Il yvajusteswanted sto make sure sithate ally Ehe@comiitice 
members know that against the background of these comments you are 
not really ‘saying that the board did not in. tact) wimplementia the 
recommendation. You are just saying it did not implement it 
properly. 


Mev CEmmink: VMry Sebel -=ift” 1 -*coula® 7uSt-s make "a= coment ae 
was of the understanding that the question to be determined was 
whether or not the board had complied with the select committee's 
recommendation. If we are to get into the fine points of the 
decision and the merits” of tHe case; I> think #1t ‘only 9ialreito sam 
that I do not have the file here with me and I would like some 
time to prepare if we are going to get into that much detail. 


Mr .'Goodman?* "ln" I can the of assistance, Seletaiuse pos tac 
worst possible case, and I am not suggesting that that happened. 
Let uS Say that the board did everything that the committee asked 
it todo, that’ thehdecision on its ®facelgwas  totallyy withoutememuc 
and the committee would have no problem in determining--and again 
I am not suggesting that is what happened here. I do not think the 
committee would have any problem in saying that although the board 
had done what the committee had suggested it do, that it was not 
an appropriate response to the committee's recommendation. 


Mrs Bellis’ Thatsis ewhatiethe committee ’said™= anes ts eron as 
report. The committee said that we have some problems with what is 
on the face of the decision that we would like to have some 
explanations from the board. Mr. Emmink makes the point that he 
has not come prepared to chapter and verse this decision and it 
may be appropriate for-- 


Mr. Emmink: What I have tried to do is explain away the 
committee's concerns. If I can say anything more to that end, I am 
open to whatever questions you might have, but if we are going to 
get into the merits of ‘this ~particular case then, “as “I say jee 
would appreciate some time to prepare for that. 


Mrs. Bellsi®What saboutweéthisor suggestions eMr<6 sGoodmanmweae 
ready “ito make ‘comments Sc0n” MS.IeiGattonmgaisy" ‘subjyecums to lm ie 
committee's ruling. I do not see anything wrong with you taking 
those comments away and subsequently making any comments you think 
appropriate in writing to the committee. If you think that syoug 
prefer attendance in person it may be difficult after tomorrow. 


Mr. Emmink: That is fine with me. 

Mr. SGoodmanes) 4Ttw te doesi siwatnoutessayingshagai neeechat eee 
Ombudsman would request that we see a copy of whatever submissions 
Mr. Emmink chooses to make to you. 


Mr. Bell: We have no problems with that. 


MrsosOtBrien: §—Wouldesite penhaps! ites wouldys beams best, walims 


Sy 


Bell, that the submissions of the Ombudsman be made in writing anda 
the board respond thereto? 


12 noon 


Mr. Bell: That is something that the committee can now 
decide, Mr. O'Brien, except that I thought we might save some time 
now that Mr. Goodman and Ms. Catton are here and are ready--as 
hong as it is understood that your Silence is not considered to be 
acquiescence or agreement in anything they have said. 


Before you Start, Mr. Goodman, there” is no doubt..that the 
board has the authority to make findings and credibility. 


Mra GOOdManl ys pruere 15 10 COUDL. 


Mr. Bell: There is no doubt the board has the discretion 
to prefer one psychiatric opinion or medical opinion over another. 


Mr. Goodman: There is no doubt. 


Moree Bells) lE »the board makes findings of credibility 
against the complainant, then the consideration of the policy of 
Menericuot che coupe, becomes more. difficult, doesn't it? 


Mr. Goodman: Cems MrT Sct “Ole ali, OL meCOULSe, the 
committee knows that the Ombudsman would, unless the situation was 
clearly obvious, not find unreasonable findings of credibility by 
Premboacd. samoenotmonly -talking about this board,, but about any 
decision of any governmental organization. 


Onmethie ws otnere Nanda thes crucial evidence here was not 
credibility. The crucial evidence, as Mr. Emmink has admitted and 
Meme cwmctatec sinwetie. boara’s | decision, was the differing 
Psychiatric reports.» Ins my respectful submission-——-credibility 
played the smallest of parts in the board's decision. It is not 
even referred to in the points referenced on pages four and five. 
moe issue was which psychiatrist's opinion we prefer. That was the 
issue. 


emcee tiat the boald saw slit townear frome tnesclaimant 
Broentsewite and to make findings, of credibility, but’ they were 
still faced with a medical issue and how they were going to deal 
with that issue. 


Mr. Bell: Mr. Chairman, I think that the committee 
should hear from Mrs. Catton as to the three reasons why it is 
considered the decision is not appropriate. At a subsequent time, 
Mr. Emmink and the board can make a submission in writing. 


Mr. Emmink: That is acceptable, Mr. Bell. 
Meee belle now Long will this stake? 
Mr. Goodman: What I am going to suggest is I was making 


that offer on the assumption that Mr. Emmink was prepared to 
answer on behalf of the board at the present time. Because Mr. 
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Emmink is not and has asked for the opportunity to make written 
submissions, I would respectfully request the same opportunity for 
the Ombudsman's office. It is clear we are not going to resolve 
the matter a-today.. Ms. €attoneiilecise. sthatgeshemcangmmakcemeioe. 
submissions better in writing, given that we are not going to have 
an opportunity to resolve it today. 


MroeBell: WhowlSe00 LNcmcO 16 Omislies CZ 
Mr. Goodman: We will go first. 


Mrime Bell: Ane, you sexpecting that you, are wicoing macO mice 
replying to their written submission? 


Mr...Goodman:,.No, we will..go first... Wes wild) addresseetie 
written decision and indicate why, notwithstanding the opinion of 
theses board» the board ~oughtwetOsshave .applieds:thestpoticy Bot serie 
benefit of doubt. 


Mr. "Bell? 2s ate intended..-that. «thes boand saws lwarcce wae 
your copy in writing andj) then respond to that? 


Mr. Goodman: Yes. 

Mrs Bell: Okay, that. is,;fine.. Mr. Goodman will Stbimitiigee 
the committee and to the board their written submissions and the 
board will respond to those written submissions to the committee 
and to Mr. Goodman so that we will have a copy of everything. 


Mr. O'Brien: But we will be responding to the committee 
and sending a copy to the Ombudsman. 


Mr.wne Lise ves. 
Mr... Chairman: We will return at two o clock. 


The committee recessed at 12:07 p.m. 
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OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mr. Chairman: There appears to be a quorum. We will be 
dealing initially with communications from the members of the 
public. 


Mr. Bell: Thank you, Mr. Chairman. Last Thursday, 
members of the committee, we left off our final decision on some 
of these communications pending some additional information from 
Mr. Goodman. Since that time, another communication has been 
received by the chairman, and the clerk has copies which he will 
distribute to you. 


Now <i. MyeunoteSssanesrcornect),¢9a,.-believe, sing-thesacasécanof 
communication number two there was a question asked whether there 
was an interview granted to this person before the decision not to 
further investigate was made. 


Mr. Van Horne: (Inaudible). 


Nise be mee aT SOL ml Ce 150 0A(C)i,. sunder thew heading 
"Communication from Members of the Public." There are five subtabs 
under that; I am now referring to tab number two. 


Mr. Van Horne: A letter to Patrick Lawlor? 


Mr teebe libel tari Sie themiLetter ,tOe.Lawlore-that 1S) sreally..the 
Opening relevant documentation. It has an affidavit accompanying 
Bt. 


My notes, Mr. Goodman, are that a decision was deferred 
pending information as to a personal interview or meeting before 
the decision had been taken. 


Mr. Goodman: That coincides with my notes as well, Mr. 
Chairman. 


As a result of inguiries made by Ms. Bohnen, the director of 
general investigation, seated to my right, I am able to provide 
the committee with the following information: 


Mr. Morand advised the complainant in this case that he was 
Pe oucrsenguniasusd uscretione tomereruse, to sinveStigate further,» by 
Mereter cateq  pecember tao seelos0. a Pr LOT eetOmethat sdecision,.. the 
complainant was interviewed at our office, on August 19, 1980, by 
an investigator, Carole Eldridge, in Ms. Bohnen's directorate, and 
bye apelawyer= iniethe «directorate, of ,legals services,;. together. with 
Mr. Gary Farb, at which time all the information obtained to that 
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point in time was’ discussedtmAcechesconclus  tonmoim the meeting ache 
complainant expressed his desire that we discontinue our 


investigation of the complaint, but the complainant wrote a short 
time later changing his mind. 


Apparently this same complainant had made a substantially 
identical complaint to this office, which complaint was handled by 
Our directorate of correctional and psychiatric services 
respecting his complaint against the Health Disciplines Board. His 
first submission to our office was dated way back on August l, 
L975 i. 


The simple answer to your question is that, before the 
Ombudsman exercised his discretion not to further investigate, the 
complainant was interviewed by a lawyer and an investigator in our 
office. 


I have also ascertained from Ms. Bohnen that the complainant 
was further interviewed following Mr. Morand's notice of intention 
not to investigate further. He was further interviewed by the same 
lawyer, Gary Farb, of our office on January 5, 1981, and received 
a further interview from the Ombudsman's executive director, Frank 
McArdle. 


Mr. Bell: In any event, in either or) both Jote those 
interviews were the reasons EOL the Ombudsman's decisions 
explained to the gentleman? 


Mr .° “Goodmans? "2° -don‘t-*have’ethat Bintormation before:mmerus 
know that the complainant was asking that the Ombudsman reconsider 
his decision to refuse to investigate further. So I must assume 
that the person who conducted the interview following the 
NOtAT i carcion to the complainant brought the complainant's 
representations to the attention of Mr. Morand, who declined to 
change his position. 


Mr. Bell: Members of the committee, last Thursday you 
deferred any finale decision ™on® this youmhave hearde Creonmire 
Goodman as to whether the personal interviews did take place and, 
from what Mr. Goodman has told us, I “think thats ’resolves® the 
apparent ambiguity in the material whether the request for a 
personal interview with the Ombudsman or a personal interview 
generally. 


You have heard and discussed previous to today the matter of 
personal interviews with the Ombudsman and the practical 
difficulties that that entails. Just to restate what I have said 
before, if a person expresses a concern as to the decision taken 
by the Ombudsman to refuse to investigate the complaint further, 
it is clear now that both prior to and subsequent to that decision 
the interviewed person was in the Ombudsman's office. 


I categorize that as a concern by this’ person ‘as “tolithe 
manner in which the Ombudsman exercised his discretion not to 
investigate any further. It need not be said again that that is 
something for the discretion of the Ombudsman; and unless in very 
extraordinary circumstances where it iS apparent that the 
Ombudsman has abrogated that function or failed to carry out that 
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function as the act requires, this committee will not become 
involved in any such decision. I have not heard anything today 
that would alter my opinion in that regard. 


Mr. Goodman: I can provide some further information. As 
maunentLoned ,@ithis) complainant jfirstis approached) the: ,soffice on 
August 1, 1975, when he submitted a 30-page document detailing the 
mrscOLy | OL® hisS complaint. He wasilinterviewed,) four times: by /.a 
number of our different staff members; he had a personal meeting 
with the former Ombudsman, Mr. Maloney, and two more of his staff 
members on August 5, 1977, as a reSult of Mr. Maloney's report of 
April 21, 1976, wherein he declined to support the complainant's 
allegations. So he was interviewed on a number of occasions by 
members of our staff. 


MEeeree lL beeebuteLnOtLeeLOmrtGhismmones TEsemust Wave: beens for 
another complaint. 


Mr. Goodman: Perhaps Ms. Bohnen can assist. I believe 
that the complaints were substantially identical, which was the 
reason that Mr. Morand exercised his discretion not to investigate 
eurther. 


MStmeconnen- ant.) Peecamepe sof assistance, Mr. Bell, the 
initial complaint which led the complainant to approach our office 
concerned events which took place in a psychiatric facility and 
which involved certain physicians who worked there. 


The first complaint which was investigated by the office was 
has complaint Sagainst ther psychiatric facility, the Ontario 
hospital itself. That complaint was investigated and found not to 
be Supported. At the same time, he was pursuing his right to 
eomplainWagainste %the’ andividual) *physicians, “tovsthe “College of 
Physicians and Surgeons, then to the Health Disciplines Board, 
then back to the Ombudsman. 


Themmeventss, cfs course; didi not changecsgaWwe@ thensibegangeto 
investigate his complaint against the Health Disciplines Board, 
and Mr. Morand then decided to exercise his discretion not to 
further investigate after all the information which had _ been 
gathered in connection with the BLrisic investigation was 
reconsidered in the light of his new complaints against the Health 
Disciplines Board. 


Mr. Boudrias So in both cases, the first and the second 
Seomplaintipeehe@uwas granted interviews!) “by > thespofficersrofsicthe 
Ombudsman? I am not speaking of the Ombudsman personally but of 
eneroLrtiice, 


Ms. Bohnen: Yes. 


Mee ne DbOUdMia wes @Delleve, weMr jp Chairman, thateewssg really 
what we were after. 


Mr. Libeiusi- aie justdethinke thate theres asginothings«raisedsin 
the material that would assist you in carrying out either of your 
EermS, of reference. There is nothing on the face of the material 
that would indicate that would indicate you would not want to 
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consider “the! /imatter?!in more “detail «to “assess whethetss-any 
additional rules should be formulated for the guidance of the 
Ombudsman. 


It is a matter of a person disagreeing, with very specific 
reason from the material, as to the exercise of the Ombudsman's 
discretion. That is something you have said repeatedly, you would 
not YGinvolive "*yourseélfelinewiniless: at © ois (gin very s-excepttonam 
circumstances. 


Mr. Chairman: Any additional questions at this time? 


Is there agreement that we not take any action in this? 
Shall we move on to the next letter? 


Myo. Bell: My snext note, Mr.» Goodman, has; tordo with the 
next item, number three. This may be more to complete the record 
than anything else but, members of the committee, you will recall 
that this waS a communication received by Pat Lawlor at a time 
when the Ombudsman's investigation had not yet been completed. 
Subsequent to the communication pasSing between this person, Pat 
and myself, the Ombudsman issued and submitted his report to the 
individual. Is that correct? 


Mr. Goodman: That is correct. 
22° Z208p.m- 


Mr. O Belli And trou Swerne Sogoing strosminguire, JeMre eGcoounaus 
whether any subsequent communication had passed between this 
person and your office? 


Mr. .Goodmans) That?’ ois correct.¥) The «closing! Sreperteaewas 
sent to the <complainantiton March 917,97 LlO8l. Ay copy fol thessraecoms 
was also sent to the complainant's then MPP, the former chairman 
of this committee, Michael Davison. No response has been received 
from the complainant. 


Mr .@BellemOreanybodys#onrhis®benalie 
Mr. Goodman: Or anybody on his behalf. 


Mr.» Bell: Mr. Chairman, 1£ I can just Jassistyentoneec ce 
reason expressed by members last time, we are not going to become 
involved in a matter of disagreement between the Ombudsman and a 
complainant before the Ombudsman's process has been complete. 


In addition, it appears that a final report was issued to 
the person some four or five months after this communication was 
received and there has been no indication received in any way, 
shape, or form as to acceptance or otherwise. 


If the committee's decision is ~not *®to’ become furthex 
involved, the person can be advised that the committee will not 
generally become involved in matters which are still pending 
within the office. 


Mr. Chairman: How does the committee feel about that? 


5 
Mrerpoudria: Gteaseno longer pending™@invhis officesnow: 


MY apebe wl maT aGet SeenlLontiys iit —i1S Gnot —poutesthbessmatter gor 
concern in respect to this gentleman arose while the process was 
under way. There have been additional happenings, such as the 
mesuance, OL sa: report (to .this eindividual,» andj:to his member) ,of 
Parliament, without any response coming back. 


Mr. Goodman: ne should clarify what happened here, 
because I ‘think the committee will understand it better in the 
context of our procedures. 


You will recall that we talked about administrative fairness 
that the Ombudsman extends to complainants; that is, before the 
Ombudsman makes his final report, he will advise the complainant 
of the substance of the governmental organization's case in 
response to his complaint and give the complainant a reasonable 
opportunity to reply to that case. In this case it was the Ontario 
Human Rights Commission. 


What the complainant here was objecting to were certain 
items contained in the letter extending administrative fairness. 
Rather than making his representations to the Ombudsman, he chose 
to make them as well to the committee. 


You will note that he also wrote our investigator; what you 
wave is a. Letter sOLe Octoner™ 47" L980, swherein “*hewiwrote our 
investigator making his submissions in response to our letter 
extending administrative fairness. So his response was taken into 
account by the Ombudsman before the Ombudsman issued his final 
report. 


I hope that will assist the members in understanding at what 
stage he was objecting and what we were doing in response. 


My epbOUCG a me TOCinOn | YVemthningms Ieawonder 81S Lf mthiSpeperson 
Mrote  amiletter to the committee thinking™ that the icommittee was 
going to consider his submission and he perhaps did not feel that 
femiad. to woite backriagain. just. to relterdte that® heswanted us) to 
PecetOueenis scomplainc. | Oncer itmthas been fi2tedmiwith us, her must 
assume that, even if it has been a certain amount of months or 
even years until we have considered his complaint, it is deemed to 
be still pending. 


Mr See | elite) Sa DO in ce Well “taken etiateewerssougnt Not Co 
dérive much "Significance from the absence of any comment on the 
Ombudsman's Binal Lepone. What we now have, though, is 
confirmation that the Ombudsman's process iS now completed. We 
have my letter to him of November 19, and I have made it very 
meedr wiat Pabadmeto Ssayaaboute it. gbrankly;eutels Chatetheres@ougne 
mot to be a precedent lightly established whereby every time a 
complainant disagrees with the way in which an investigation is 
being carried out he runs to this committee. 


Mr.©2>Boudria: ram snot discussing the -*merits =of *the 
Soro lanntesat ea emebute = Merclyerthe feorinciple, = as* ptovewhether *the 
Pomplalntmels still pending or s1te1s "now longer considered? just 
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because we have not heard from him for a long time. I think those 
are two different issues. 


Mr... Chairman: ,yes,..you gare ~right., That) 1S Just =the=s poing 
you wanted to make for the record. 


Is. .there. anythingeturthersone Chi S cA leon ont ewe 1. Uaioe 
On to the next one. 


Mr. Bell: Number four, Mr. Chairman, contains the matter 
of the gentleman's request in his last letter, which is the very 
top letter in the material you have, for a copy of a letten 
passing between the former chairman and the Ombudsman. 


Remember, I asked Mr. Goodman to ask of the Ombudsman 
whether he had any objection to a copy of this letter being passed 
On. We assume, from reading this letter, that it was a copy of Mr. 
Lawlor's letter to the Ombudsman, dated December 19, 1980. 


Mr. Goodman, I think that upon some ingquirieS on your part 
there is no such a letter that exists. 


Mr. Goodman: No. There is a letter from the chairman of 
the select committee to the Ombudsman, dated December 15, 1980. I 
assume that is what he is referring to. 


Mr...Bell: Iss.there anyeproblemowithethats letter? 


Mr. Goodman: No. We will be pleased to provide the 
complainant with a copy of that letter. We will undertake to send 
it to, himsliathatewillebe of assistance. 


Mr ww Belize SO, me sSimply, sustated ,». ethere emi Su enO se lettc macs 
December 19. The letter passing from Mr. Lawlor to the Ombudsman 
closest to that date is December 15. 


Mr. Goodman: There is a letter of December 19, but it is 
not the letter referenced in the complainant's letter. The letter 
he weferences..iS«.a. letter ~from.the chairman, of, they seleca 
committee to the Ombudsman. That letter was dated December 15. It 
appears that 1s what the complainant is asking for. We will be 
pleased to send him a copy. 


Mr. Bellz, Okay..otlf .yOUe Could, let the cclermahavcerassco um 
of the December 15 letter, we will pass it on in the usual manner. 
In the event a request is received for the December 19 letter, 
whatever it is, do you care to say anything now? 


Mr. GOOdman:. .That. letter .eis .the, Ombudsman ss .l.etccr sr 
response. The Ombudsman does not feel that it would be appropriate 
to send a copy of that letter to the complainant. 


Mr. Bell: Lee alla\eea scan have never been in this 
gentleman's good books; so there is no sense in changing now. I 
view his request for copies of correspondence passing between 
parties to be, in. some. cases, extraordinary and; in some’ cases 
beyond that which I think is appropriate. 
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ie Lolo Kt her December Si Letter) 1SPappropreates co send, as 
Mr. Goodman has indicated, but I think sooner or later it has to 
Stop. I should say that view, while not articulated that way, was 
felt by members of the committee previously constituted. 


This gentleman is also continuing to have his complaints 
investigated by the Ombudsman's office. Again, you have a 
situation of somebody complaining to this committee while he is 
being served by the Ombudsman. I do not believe that is a healthy 
arrangement either. 


Mr. Goodman: I will remind the members of the committee 
that this same gentleman also wanted the Ombudsman to provide him 
with copies of all correspondence that the Ombudsman sent to the 
various ministries against which he was complaining. 


Of course, we advised him that we were bound by our oath of 
confidentiality and that we were unable to reveal, except in a 
report, the matters the Ombudsman felt were appropriate to be set 
forth in the Ombudsman's report. 


ihe secenote the gerrstptame,mabubeIahopelit is thesiastetime 
muat this! gentleman “requests “copies of “all “correspondence 
exchanged between people that he has had dealings with. 


230 pem. a 

Mr. Bell: Mr. Chairman, I have to complete the record of 
this gentleman. The clerk has provided me with two other items of 
correspondence which you all have. One is a copy of a letter from 
the gentleman to the Speaker, Mr. Turner, dated May 14, 1981, and 
Mr. Turner's reply indicating that any further dispensation or 
action is the responsibility of the committee or the Ombudsman. I 
think the letter speaks for itself. 


Mr. Turner was declining the request for a meeting. Mr. 
Turner did not feel it waS appropriate that he meet with the 
wentleman end *hasmlert ethate matter #toe-themcommitteecseandy the 
Ombudsman. The committee has decided already, with respect to this 
Tentlemanpesthiatmitwidisinoteinvite jhim tor appeariebefore it in 
person for all of the reasons previously indicated. His concerns 
are those between himself and the Ombudsman, and ought to be 
resolved one way or another at that level. 


Penavesnoching further "to addwitnwerespect @cog Chnatyeletter 
except that it completes the chronology of correspondence received. 


Mr. Chairman: Are there any comments? 

Mr. ween wei: Ginaldibie. sae WwhichSipecpleg einem at parties 
gece byetheswaye team notejust saying! it happens) to) be directed to 
that particular MPP. We all get that kind of approach. 


Interjection. 


Mr aeibed.:miineres a scensomemnberterencesitos “PCRpattiesimin sthe 
second line. 
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Mr. Chairman, whereas before last Thursday we were only 
Gealing with a request for correspondence, we are now dealing 
with, through the Speaker's communication, a request for a meeting. 


As I told you, the committee decided before the last 
election that it would not invite. this gentleman., There has, beew 
nothing come to your attention since that would, in my view, alter 
your opinion. Nothing has come to my attention which alters the 
advice and the opinion I expressed at that time; and, to be 
complete, you- should make a decision on this request made. 


Mrs. Chairman: . “This, .is.sin™terms + of ~his» requestietor scopve. 
of additional correspondence? 


Mr “Bell: 4-NO@, /in-=termSe aot / hiss. request. s fom ice Caw aoe 
somebody to discuss the matters of concerns that he has. 


Mr. Chairman: Is that understood? Is there agreementalon 
pe got way 


Agreed. 

Mr... Bells UNext' is *numberwsix, but Sit its" note Loundsronman. 
of the®- tabs. / st .4is 7,the', materials distributed eelasterlpurcagqvas 
received through the chairman's office and as a result of a 
meeting~that the clerk had with the individual personally-@ ly have 
a note *that the* decision" was» deterred. I think "1c" couvar rece 
the members to the transcript-- 

Mr. Chairman: Are we dealing with this? 


MrsenBellz -NolgenAt wo pagees40 »-Ofsethe) Thursdavyieaccennous 
proceedings, Mr. Chairman. 


Mr. Chairman: Are we all sure what we are dealing with? 

Mr... _Beleg Yes Jai timalsSiaramedrOUps CLP’ material « stlincuminl. am 
document is a two-page letter from the person to Mr. Morand, dated 
Ma yi 72519 U931% 


Mr. Chaltman:, --Lt Sisesinwetab Siive, #*abouts Lhabiwavamcunouas 
tab five. 


Mr... Barlow:’= Were’ you referring, “Mr. © *Chairman® Cr Sie 
Counsel, to page 40 or something? 


Mr .ABell: Iewas' referring co scnemcLranscript. 


Mrs. Van Horne: “1 is*~in= the mail apparently = ncescurcuram 
hell Vyisenotumnwourehandse 


Mr. Barlow: If it is the mail we will get it soon enough. 


Mr. Philip: Unfortunately, sometimes the inter-office 
mail is slower than certain other mails. 


Mr. Bell: Mr. Goodman, what note do you have about this? 
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Mr. ~Goodman: “My understanding is--it “is” “referenced at 
Page 43--that © the committee did not require any further 
information from the Ombudsman. 


Mrawebelus si= al SOLrry. You “have made" "a tinal” decision on 
Hat. 


Mr. Goodman: That is my understanding. 
Mr. bell: And that %s-found at page 43°: 


Mire wcharrianye thes ext. "ltem "rs the "new =-comnunrcatron 
received just this afternoon, a letter addressed to you, dated 
September 9, 1981. 


There iS a concern expressed, probably twofold as I see it. 
One that this gentleman at the request of the Ombudsman's office 
expended an amount of money and thereafter the Ombudsman decided 
that the matter was outside of his jurisdiction. 


The last sentence of the letter really says it all, I guess. 
"TJ would like it if the Ombudsman would decide to revert to his 
original intention of inquiring into the ‘'taping'?" Have you had 
any opportunity of--? 


Mr. Goodman: Obviously I have not. I was just handed it 
five minutes ago, but I am familiar with this complainant. 


Again, he is a long-standing complainant to the office. He 
is right that the Ombudsman has taken the position that he lacks 
the Statutory authority to investigate complaints against 
conservation authorities on the basis that conservation 
authorities are not governmental organizations within the meaning 
of section l(a) of the Ombudsman Act, especially when viewed in 
the light of the reasons of the Court of Appeal on the Health 
Disciplines Board case. 


It is my understanding that we have never indicated to him 
that we would investigate any complaint concerning the taking by 
Baeweconservacione authority of the land in’ question™ It iis =my 
further understanding and recollection that we certainly never 
requested him to provide us at his own expense with any survey, 
given that we lack the authority to investigate complaints against 
conservation authorities and so informed him years ago. 


PrdoMmnOGerlave Bthcesthler ine front OfL@ me,eebut Ieerecall &the 
Petccrm aivici cm OreeOUl=elack OfmealltnOrluy=sCOmeiiviescigacte shis 
Eomplalntsy Lt cebtainly was sent years "ago’ 


TiesyOuUNWwoOUlLd ike =memto make! turther =inguiries™=andwget™ the 
Pelee outyeand bemmore  specitic, i will be pleased tosdoeso. 


2:40 p.m. 


Mr. Bell: As I see the matter, it revolves in two ways, 
in two areas. The gentleman does not agree with the conclusion 
reached by the Ombudsman that he lacks authority under his act to 
investigate the matter concerning the particular expropriating 
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authority, which happens to be a conservation authority. Members 
of the committee, to that extent this committee has never taken 
the position that it would question a decision or a judgement by 
the Ombudsman's office as to whether or to what extent they have 
jurisdiction over various boards, agencies and other things. 


There is a provision in the legislation which permits the 
Ombudsman to obtain a decision of the Supreme Court of Ontario on 
any matter and the Ombudsman, for whatever reason, has decided 
that its in-house opinion on the conservation authority is all 
that is necessary. On that plane only, my advice is that this is 
not a communication or it is not a matter raised that would assist 
VOUMINSCaLbryANGeUOULSyOUGsCeCrnmOote lrelerence. 


The only remaining item, Mr. Goodman, and you may want to 
take wsome © timer tos takelMthis —underssadvisement, pi.cms0oundtain coe 
founth paragrapherOmeathes Pirstespages GthateS, eellcm nec uc > lua 
provide your office with some items which apparently are recorded 
atearcost Of $5,000. 


If the gentleman was asked to expend a certain amount of 
money approaching that size, only to be told afterwards, "We do 
not have jurisdiction; we are sorry," he might have a legitimate 
reason to say, "Why did you ask me to spend it in the first place?" 


Mr. Goodman: Yes, I agree, if that happened. 


MraecBellsij@hataris, night. Ll am. thinking OUU )lOUGs=rOGemcae 
benefit of the committee. I think, in fairness, you should take as 
much time as you think you need to seek that information. I do not 
think either, members of the committee, that the Ombudsman needs 
to obtain a consent from this person for the release of that 
information. 


Mr. Van Horne: Excuse me, Mr. Chairman. Was it suggested 
that the Ombudsman did not ask for that? 


Mr. . Bellswel-gdog not: sthink 9Mr.. (Goodman 1S. jin, aiepoSsi,01 Onis 
Saying one way or another right now. 


Mrs.Goodmanss Dgisald .that samy recollection is that we did 
not ask him to expend any amount of money-- 


Mr. Van Horne: That iS «not. the. impressionyethis scutes 
gives. 


Mr. .Goodmans=-only to stell. shim > fbater |that_ we  lackeclauche 


authority to investigate the very matter he was complaining of to 
uS. 


Mr...-Philip: «The .siact: ase thatu Mr. Goodman Ganno cd.) Camm 
an anSwer at this time. The easiest thing is for him to come back 
to the committee with an answer and for us to take no action until 
we have that answer. 


Mr. Goodman: That will pose no problem. I will have your 
answer for tomorrow. 


jig 


Mr. Bell: Specifically, Mr. Goodman, so we can address 
the specific matter that the gentleman has raised, did your 
office, prior to a determination of jurisdiction, request to this 
BeasOnutoy Drovidemthes orlLiceywith wa “topographicalmsurvey—--oL the 
land in guestion, I take it? 


Mr. Goodman: I will be pleased to provide the committee 
with the results of my inguiries tomorrow morning, assuming I can 


put my hands on the file between this evening and tomorrow morning 
yegne le bs 


Mra bells Thatiknyou. 


Mr. Chairman, with the exception of this last item, I think 
in summary that decisions have been made in each case that the 
matters raised would not assist you in the carrying out of your 
term of reference and that the persons will be appropriately 
communicated with in writing by the committee, setting out the 
decision of the committee and the reasons. 


With that, I would ask that the documenation that has been 
Mretribputed, (Ors 1) would™=remind you ‘of ‘the "ruling “made: Vast™ week, 
Preerdocumentation tis *stili ‘confidential andy will herearter be 
confidential and, perhaps for maximum security, we should ask the 
clerk to collect it all and appropriately dispose of it, save and 
except one file copy for reference. 


Mr. Chairman: Any problems with that? 


Meee bell: ten snouldm@tisayjen believes wemicans complete all 
outstanding items on the agenda by this afternoon. It would 
require us to sit at least until the normal time that we sit, but 
it also might require a few more minutes if the committee members 
would bear with me. 


Mr. Chairman, members of the committee, regarding the item 
on the South Cayuga report you discussed last week wherein you 
reaffirmed the committee's decision to invite the person in 
guestion to attend before you, Mr. White tells me he has tried to 
inform the person and was told he is away on vacation until the 
end of this week; so that makeS academic any attempt to get him 
here for tomorrow. I guess the invitation will be extended at such 
fime asethe) committee settles any fall or winter Schedule. ®Ildon*t 
think there is anything more we can do about that. 


Members of the committee, if you would turn to the item B(b) 
in the brief, we will complete the two remaining responses from 
POVernmentalemOrgantzat1onS re tto = the  cOnmlitreess mci gnth@ereport, 
Prectivcallyem themmencsponse: Biromeaethe SiMinistry seoOfeeehcalich von 
recommendation one and responses from the Ministry of Housing on 
recommendations two and three. 


Item B(b), item one, deals with the Ministry of Health. Just 
Pom Give yOu mesomeseDackground, §this =iadmmcOm GOmswith= ta © matter 
considered by the committee in its seventh report dealing with the 
Sntarioshealth) insurancesplan, eligibility for coverage in respect 
Beuecertainwasurgical. or Wloperative =procedures =not: "conducted in 
Panada but elsewhere in the world, “and the committee"s and the 


wae 


Ombudsman's perceived need for certain restatements under the code 
to provide perhaps more certainty and certainly to permit more 
flexibility for the general manager and the plan to approve the 
coverage for certain procedures. 


The first thing I have extracted from the material for you 
is, ,a),letter I sentesto the then. deputy)sminister son sAugust 2% 
Thereafter, you will see the three pages of the committee's eighth 
report. What happened is that in the committee's seventh report, 
you recommended that an amendment be made to the Health Insurance 
Acts to, provide:. "Wheres the; amount payable siby ethe plan sfior sce 
insured service rendered by a phvsician iS not prescribed by the 
regulations, it is: the; function of the general manager and™ne sia 
the power to determine the amount." 


Subsequent to that recommendation, you heard from _ the 
general manager as to certain concerns raised. He made certain 
suggestions by way of compromise which the committee thought to be 
reasonable and accepted. 


There is a reference that the Ombudsman and his people did 
not think the response to the recommendation went far enough. 
There waS a concern expressed as to still nonsurgical procedures 
excluded from the code. At page 17 the committee acknowledged the 
concerns of the Ombudsman as genuine, but nevertheless said for 
the present they are prepared to rely upon the suggested 
alternative by the general manager and let's just see what happens. 


2000 FD Mils 


However, there waS a remaining issue the committee was 
concerned about, which was that people who apply for coverage in 
these circumstances and are denied it in whole or in part be 
informed when the decision is communicated, that they have a right 
to have that decision reviewed or appealed. That is why the 
recommendation is made in the way that it is, that prompt notice 
be given to all persons whose claims for benefits are under R990, 
which is now R99l1--full particulars of the appeal procedures et 
cetera. 


2149.0 -peiM 


To complete the,.,record, .<an,. Hansard. for, May..14, ,l98l-<vou 
have this in your materials under Workmen's Compensation Board; 
you don't need to refer to it now--at page 695 of that report the 
Hon. Mr. Timbrell says, "Just to make life easy for everybody, let 
me say the Ministry of Health accepts the recommendation of the 
committee with respect to recommendation one, which I want to read 
into the record," and he so does. 


You will see that the very next document in this brief is a 
letter from Malcolm Gibson, the general manager of OHIP, to me, 
dated September 1, 1981, wherein he speaks to the implementation 
o£.that srecommendation. sJ. .think. if ayou, just, start at thessthieg 
paragraph on the first page, beginning: 


One Mayvieziisw LOS), co leeWLOCCEstOe he ne MUD. AV ee LLeG LO laa 
OHIP Sa. professional Services gybotanch, 2nt OF0) Ce | en) Cee ae 
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Acceptance by the Minister of Health on May 14, 1981, of the 
committee's recommendation and requesting that he implement the 
Recommendation, and =thiss has; been done. “In “addition, I have 
instituted a procedure to ensure all such cases are reviewed by 
me." 


He then speaks to the specific issue of out-of-province 
medical services where such services are not available in Ontario. 
He goes on to Say: 

"Where the issue is medical necessity and where there is a 
dispute involving a decision of the general manager, the claimant 
is referred to the medical eligibility committee and may appeal 
further to the Health Services Appeal Board if not satisfied with 
the decision of the committee." 


He then says that this procedure is identical whether the 
service is performed in or out of the province. 


The second paragraph on page two is worthy of repetition: 


"The ministry's position, which reflects the recommendation 
of the select committee, is that a lenient and flexible approach 
should be taken in such cases and that all decisions of the 
general manager in such cases should appealable, in that the 
claimant should be notified of the fact and of the procedure to be 
followed in all cases where the claim is refused or is reduced." 


As is the practice, Mr. Chairman, we have asked Mr. Goodman 
or Ms. Bohnen to offer their comments. They may be a little shy 
after what the committee said last time, but we will ask in any 
Pvoncmopeakingsecor myseltiype: think «that constitutess a complrance 
with the recommendation. It may be more than compliance; they may 
have built in more than one level of appeal. 


Mr. Goodman: Ms. Bohnen will be providing the committee 
with the Ombudsman's position on the Ministry of Health's response. 


Mree bells Mr Chairman, *1- don’ t**"have anything to «add. 
The committee members might wish to hear from Ms. Bohnen before 
making comment. 


Ms. Bohnen: Thank you. AS you might expect, we continue 
Eo have’ contacts with OHIP over cases of the same type or cases 
similar to the type which led to the Ombudsman's recommendation 
and the committee's subsequent recommendation. 


The cases we have dealt with so far, of course, predate the 
administrative changes which Mr. Gibson refers to in his letter of 
September 1, 1981, although we do have in the office at the moment 
some cases which involve ongoing contact between claimants and 
OHIP. 


We do have some continuing concerns. Unfortunately, since 
Mr. Gibson ana no one else: from th#’Ministry 1of eHealth is here, 1 
am not sure that you as a committee will be able to deal with some 
Beethese coticerns, but 1 would like to state them for™yous 
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One of our concerns, which was reflected in the select 
committee's .crecommendation, was that | notice © Of) = them rapped 
procedures be given at the same time as notice of refusal. Mr. 
Gibson states that he instructed Dr. Murray to implement the 
recommendation and that this has been done. I have no personal 
direct knowledge whether this has or has not been done, and 
certainly I would take Mr. Gibson at his word. 


I do know that there have been administrative problems with 
this within OHIP, and I would be interested to know in what manner 
this has been done, because the timing of the notice has been a 
matter for continuing concern. 


Mri awhistipeal pAY Gia OUmmESay ING. VOU le Nay cleansed tt voness 
complaints? 


Ms. Bohnen: We have additional complaints which may well 
predate May 21, 1981, but I have had conversations with Mr. Gibson 
after May 21, 1981. I don't have any specific information about 
the administrative change which was made to comply with this 
recommendation. 


Since: deo know.efromsspast investigationsi@ that) noticesaman 
decisions to claimants in OHIP are highly decentralized, I would 
be interested to know how the general manager is giving notice to 
people of their rights to appeal and of his decision and at what 
time he is doing that. 


Mr. Bell: There has to be a certain amount of-- 


Ms. Bohmen: Excuse me, Mr. Bell. May I continue for one 
Minute, please? 


AS I mentioned, I have had discussions and communications 
with Mr. Gibson after May 21, 1981. One of these was a letter from 
him which indicatedmthats thes notices of. the) rights tosappealmwoulg 
be given if the person comes back to OHIP disputing the decision 
rather than at the same time the notice of the refusal is being 
given, which makes a difference, aS you can appreciate. Many 
people may just accept no and not go back and quarrel. So we did 
have some concern whether the notice of the right to appeal was 
given concurrently with the notice of decision. 


Mr. Philip: . Basically,.,. what .§you are. questioning, rsj9nee 
that the objective has been met but that the process being used 
may affect the success of the objective. 


Mr. Goodman: No. In fact-- 


Mr..i, Bells. You are. saying ithe, recommendation, ;frome vous 
information, hasn't been implemented. 


Ms.) Bohnen:. I lam sayings TD ehaveamo tspecEficssintormation 
that it has been. While I don't quarrel with what Mr. Gibson says, 
my conversations with him since then don't reassure me that 
Specific administrative changes have been made to accomplish the 
objective. I would be interested to know from him, as I expect you 
would be, exactly what change has been made. 
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Mo eeGOOdlan sasrcvectally inv ight. ore tne = facts thate= we 
recently received a communication which Ms. Bohnen referred to 
Prom Mr. Gibson which), cast «doubt, on ‘whether “in “fact “there “1s 
compliance with the recommendation, in that the notice of the 
appeal procedures is not sent out, as the committee recommended, 
at the time notice of refusal is given, but rather only if the 
claimant comes back to the ministry and disputes the decision. 
That is not compliance with the select committee's recommendation. 


Mr. Betl: I understood that was a May 1981 conversation. 
Right? 


Ms. Bohnen: No. The May 21 communication I am referring 
poeec MremGrbson sto Dre iMuUnLayserequest itig-— 


Mr. Bell: When did you have this conversation with Mr. 
Gibson? 


Ms. Bohnen: My last conversation with him on matters 
relatea™'to™this® was the weektbefore last. But “r"didn*t have this 
Mmaceriail,, ance “d1dn sc sask thim exactly what’ =£orm #hadm@ Dr.) Murray 
devised or what system he had implemented. But nothing he told me 
then--and we were discussing these matters--reassures me that 
something specific was done to change OHIP's system which, as it 
stands now, I don't believe would carry out the select committee's 
recommendation. 


Meebo nt masOUNGcmedsm though: there @ersmecnough doubt 
that it would give us reason to invite Mr. Gibson to come before 
us. 


Ms. Bohnen: There are some other concerns as well, Mr. 
Bell, if you would like me to go on. 


Another issue which relates to the second paragraph on page 
EWo "Ofenis "lettermis the ministry's positvonwithat “a Lenient “and 
flexible approach should be taken in such cases et cetera and all 
decisions of the general manager should be appealable. 


A couple of problems have remained in this area. First of 
all, as you may be aware, the Health Insurance Act itself sets out 
when appeals are granted; so I have a little bit of concern about 
PicmManastrymoteaneabths Saying,waswemstake ‘agplénientseand: silexible 
approach," when I would have thought the law was quite clear that 
appeals had to be granted in certain situations. 


More concretely, though, in a number of cases OHIP has 
Concinuedmto takesthemposition that, i1ffinmitsPopini one the service 
claimed for is not an insurable service, there is no requirement 
on it to give an appeal and therefore it is not giving an appeal. 


So, although I accept the general manager's statement that 
the ministry thinks that all decisions should be appealable-- 


Mr a6 SebleretThatusmeall ‘hesisayssee"all® decisions? wof the 
general manager." 


Ms. Bohnen: Well, those are the decisions we are 
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speaking of--all the decisions of the general manager should be 
appealable. Again, my subsequent conversations and dealings with 
the general manager of OHIP on these cases lead me to believe that 
Maysnot” be their *posqv@tions in full ande it emaeys NOt Demy OWmticy amie 
applying the Health Insurance Act appeal provisions. 


Mr. «Bells | Yousamay* eknowsitiies act pecter ecian = hlOO,mnOU Lame 
am not aware of any general manager decisions which are not 
appealable. Maybe you can share them with me afterwards if you 
know of some; in the context of the recommendation that we are 
talking about. 


You may have some other points, but I think we had better 
Save them. Frankly, what you are saying is that, whereas Malcolm 
Gibson has said that the recommendation has been implemented, from 
your information it has not. 


Ms.- Bohnen: I don't wish to say that “from* my) information 
isis dnote Frome myi4aconversatzons,~withenim, ~s havesno-sknownedge 
that they have been. I would be very interested to ask him some 
followup questions, because I just have some concern. Perhaps it 
is just a question, Mr. Bell, of them not having trickled down to 
the actual administration arms. 


Mr. Bell: We have got enough time; maybe Mr. White could 
call Mr. Gibson and ask whether it is convenient for him to drop 
down tomorrow morning. He might do so immediately and let us know 
before we rise today. 


Members of the committee, so that you know where I am coming 
from, I took the letter on its face; when a man tells me that a 
recommendation has been implemented, unless we hear something to 
the contrary, I am prepared to accept it. 


But we have to rely on Ms. Bohnen's information as perhaps 
being inconsistent with what this letter provides. There may be a 
Simple explanation. 


Ms. ** Bohnen:* Mr versely, I “would® like Mito. Secelarsiy; I 
certainly do not want to be taken as suggesting that Mr. Gibson is 
misleading you in any way. I just have followup questions that 
relate to the actual implementation of his intentions. 


Mr. Goodman: And the committee's recommendation. 


Mr. Béelle"*T"will® tell you what 1s Of concern stOmmecmerne 
recommendation says that notification of available appeal 
procedures be communicated at the same time as the notice of 
refusal is communicated. You have told me that you have been told 
by the general manager that in some cases the communication of 
available procedures is only made to people who come_ back 
afterwards and dispute. That is the squeaky-wheel-getting-the-oil 
Syndrome. In fairness to Mr. Gibson, he should be asked to clarify 
his conversation with you. 


Ms. Bohnen: 9 I was" *told an’®wrdtingeeby himeethoteewaceeeoc 
case, that the squeaky wheel, so to speak, would be told of his 
right to appeal. In a subsequent conversation he seemed to express 
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sympathy with the view that they should be told at the same time. 


Mreo Bells 6) think we =nhaad = better “deter™ -this-=~one™ any 
further, Mr. Chairman. Will this transcript be processed tonight? 


Clerk of the Committee: No. 
Mr. Bell: Next, Mr. Chairman-- 


Mr. Goodman: Before you proceed, Mr. Chairman, I _ have 
some rather unfortunate information to give to you with respect to 
the complainant against the conservation authority. Apparently our 
mr lemwas closed in October 1977° and iS, accordingly, in archives. 
We will have to retrieve it. 


Mr. Bell: We won't find out tomorrow, will we? 


Mr. Goodman: We will do our best to get it tomorrow; 
meat cemyelucormatilon+et tChinkelt.iSein «COOKSVEELe. 


Mo. ebeCruUssOkKdyV ss athne nextmtabenas tO’ do” with: schem response 
of the Ministry of Housing to recommendations two and three of 
moury last’ report. 


This has to do with the local housing authority. A complaint 
maces COnecne sOmbudsmane) inyerespect fof aiiifamilye@tryingwe tor get 
accommodation and being refused or deferred a number of times. 
This particular complaint and the concern of the family, I think, 
has received some notoriety in both the local and the national 
press and other media. 


The recommendations dealt with two different levels. 
Recommendation number two supported the Ombudsman's recommendation 
and said, "Provide those people with suitable accommodation 
immediately." The second recommendation was more general in scope. 
It became apparent to the committee when it reviewed the 
particular decision manuals of the authority that perhaps there 
could be more advice and assistance given to local housing 
authorities as to what a minimum procedure requirement was against 
the background of the legal principle of administrative fairness. 


Diat principlemreallyecays stnace where ea body, .stdcCucory =) Or 
otherwise, carrying out a decision-making function under authority 
of law is considering a decision which is capable of affecting the 
PreerestS = Of a= person, ‘a private *citizen, “thateebodysthas an 
obligation to inform the person of all relevant factors which it 
Micends to consider in-making the decision and give the person an 
opportunity of making submissions or responding or providing 
@dditional information which may assist. 


There is a third one, which apparently is emerging now, that 
if the person wishes to be represented by a lawyer he may be, but 
Mmmm senot. relevant @for your »= purposes. ' That “s'*a'*very “simple 
statement of the rule of administrative fairness, as I understand 
mreeand at. least on the facts’ of this®case™ that was notedone. 


You will see the- very next document, after the relevant 
Sageem ot your elgnthn report, isa Letter from Mr. “Beesley,” the 
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general manager of Ontario Housing Corporation, and he is pleased 
to) report that”™.on™ or "befores October = *lb  theamtamibysewil lee oe 


accommodated. I do not have anything more to say about that one. 
Ms. Bohnen, do you? 


Ms. Bohnen: Just that we are very pleased. 


Mr. Goodman: I omay ‘says >that the Ombudsman) se very 
pleased with the’ resultcof "the: cases I think? Ito iiswanmexcel lene 
example of how the system can work in the event that a particular 
governmental organization declines, for whatever reasons, to 
implement the recommendation of the Ombudsman. The _ select 
committee then considers the complaint and so reports to the 
Legislature on its consideration. 


I think the committee is to be congratulated for the work it 
did in bringing this case to a successful resolution. 


Mrac. Phi bip:ay lcmimay, gebessCODgLatul ated (2 DU tymec oer recall, 
this is a matter that has been dragging on for some time and not 
only was the Ombudsman approached but also this was a case that 
came before the justice committee on its inquiry into Ontario 
Housing; so certainly the authority was not very fast in coming 
around to this position. How far did it go back? Team Sure@iahave 
been receiving letters or reports on this for a few years. 


Ms: -Bohnen: ‘I. .doyp not. believe at sgoessjback. that @rammaas 
terms of the Ombudsman's involvement. The first time it came 
before this select committee was at its last sittings in July, and 
the complaint had been made to our office the previous December. 


Se. LOPE mM. 


Mr. Goodman: It may well be the same complaint, we 
cannot say, because the complaint is notorious. It was before the 
CBC Ombudsman; it was well publicized in the papers. 


Mr. Philip: When did they first apply for housing? 
Ms.. Bohnen:: idoanot,necall. 


Mr. Goodman: It is referred to in the committee's eighth 
report, a history of the case. February 1979. 


Mr. Cooke: Not a particularly good example of how the 
system can work--not your system; that system. 


Mr.e Goodmans. pAS. 5b Say,,8 the @complatnants nads, bechie Came 
number of individuals and organizations in an attempt to secure 
housing and was unable to do so until the select committee's 
recommendation was adopted and approved by the Legislature and the 
houSing authority subsequently decided to implement the wish of 
the Legislature. 


Mr. Bell: Members of the committee, unless you _ have 
anything to say about recommendation two, I would like to examine 
with you number three. Also for reference, at pages 696 to 700 of 
the May 14 Hansard, reference is made to the two recommendations, 
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and at page 698 Mr. Bennett says the following respecting number 
three: 


"We are dealing with the manuals of the Ontario Housing 
Corporation, and the committee indicates that it ‘conduct a review 
and study of its manuals and the decision-making functions of 
housing authorities in particular for the purpose of amending its 
Manuals to give housing authorities more guidance in order that 
the rules of administrative fairness will be more strictly adhered 
Ole Pan: 


"I would like to report to this House that the manual is one 
Bf the documents that is constantly under review as a result of 
Broucettrom  nousing saucthoritreswiand others’. SI etrusti#wer aremnor 
mang stOtsget sto =the spoint, @aSe wer have fsaid@eine they earlier 
statement, that the autonomy of the housing authority is taken 
over entirely by a provincial operation. 


"One of the reasons we established the local housing 
miithorities--and 1) think’ it) was in® the=best “interests of the 
delivery of that service--was to allow for a certain amount of 
local input to the operation. But in response to recommendation 
three--and we accept the recommendation obviously, because we are 
in the process of doing it virtually on a weekly or monthly basis; 
we try to involve more than just the people of the Ontario Housing 
Corporation...we will continue to upgrade and improve and we hope, 
with the understanding of the community housing authorities and 
the OHC, to find guidelines and rules that are workable and which 
walle-allow us todeliver through’ the housing authorities the best 
program to the people applying for the units." 


fe OcuicyGmmethiatuetls! aa blues wathe respect Mitomethesgispecific 
implementation. So it was accepted, and again you have _ the 
remaining part of Mr. Beesley's letter and the attachment, some 
specifics as to what has been done. Obviously those activities 
were not a direct result of this report and recommendation. I am 
sure that the proceedings before the justice committee contributed 
in no small measure. 


Wheat) DOM th i seea UlemdOwnmitom 1 Seitnat sat) SOmemtimessin. the 
very near future, be it the end of this year, he says at page two, 
"Tt would be my expectation that procedures and guidance for 
implementation of a formal appeal mechanism could be issued by 
year's end by incorporation into the field manual." It seems to me 
they are doing the study now and hope by the end of the year to 
have something implemented. 


Tehavessureaa. the attached smemorandum, @and Pi. sammwisure uMr. 
Goodman and Ms. Bohnen will have something to say about this, but 
it seems to me that the matters raised in that memorandum 
certainly deal with the consideration of administrative fairness. 
Maybe on a reverse approach, it includes a procedure to remedy any 
Bmeacnes sOteathaterule, a lchough= 1 thinks teers gimplicite@that! mone 
information to members of the public and access by members of the 
public to these housing authorities is going to be instituted. 


I think you are in a process now where you are going to have 
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to continue to hear from the housing authorities until such time 
as the amendments are instituted. 


Mr. Goodman: Members of the committee will recall that 
this was a case where the select committee went one step further 
than the Ombudsman. The Ombudsman only addressed the situation of 
the claimant or the applicant for housing. You will note on page 
374neat othe bottoms.0f) its eignths report, ehavinge neacd | irons ie 
housing authority and the Ombudsman on the particular complaints, 
the committee’ observes as follows: 


"In any event, in the committee's opinion it is incumbent 
upon ) thes “OntariostHousings Corporation #@to0seigivesasthenehouscane 
authorities in Ontario more guidance and directions in the matter 
of decision-making than that which is found in its manuals." 


It was that observation, as I understand it, that;ledjto the 
committee's further recommendation to the Ontario Housing 
Corporation. 1 wasn't pravyi(tomthe gin “cameraydeliberations@orecne 
committee; so I don't know what the considerations were that led 
to this specific recommendation with respect to the rules of 
administrative fairness or where in the process the committee felt 
those rules were not being adhered to and ought to be. 


The: ‘chairman’ of the’ }Ontario. Housing sCorporation, sin shia 
memorandum to individual housing authority chairmen, dated October 
15598 1980, addresses twondistinctepoints in timers Thesphirstas cmc 
applicants, that they ought to be advised that they have the right 
to appeal the decision to deny housing by appearing in person 
before the authority, accompanied by representatives. 


The second is to residents, that before a housing manager 
requests permission to seek a court order for vacant possession 
and “before the “housings authority. turnse the ~mattery over i pcCogee 
solicitor that the tenant be informed of the decision reached and 
advised that should they desire they have the right to discuss the 
issue directly with © the, housing osauthonity.—-Thats4, certainky 
addresses administrative fairness at that level. 


Advising of the right of appeal--I don't know whether that 
was what the committee had in mind. Those are all the comments I 
wish to make. The committee knows better than I do and the 
Ombudsman's office what it had in mind when it made_ the 
recommendation. 


Mine Bell: Without breaching any confidentiality, the 
committee realized when it considered this recommendation that it 
wasn't inventing the wheel, that there was another committee 
dealing with substantially the same issues. 


In my understanding, the review by OHC of its manuals, 
against the background of the justice committee proceedings and 
this recommendation, will come up with a result which provides for 
compliance with the rules of administrative fairness in the 
context of housing authorities' decision-making process. 


Tt is) simpossible to; «out Slanyi#realstspecifics fibesidery tie 
committee's recommendation. I think you examine the facts of the 
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investigation that were disclosed and the feeling that were there 
more guidelines in there and, were they adhered to, the problems 
may not have occurred. 


3:20 p.m. 


I think the committee right now has gone as far as it can go 
without seeing what the product of that review is. Members of the 
committee, you might consider in your next report and in any event 
communication to Mr. Beesley that the committee looks forward to 
receiving the results of the exercise he refers to in his letter. 
Otherwise, you will not be able to access whether or to what 
extent the recommendation has been complied with. 


It will be done in the uSual course in any event, because 
Mouscannot consider this matter sto besiclosed and, therefore,. the 
Ombudsman will not consider it to be closed. He will put it in one 
of his two appendices--A, I guess--in the next report. 


Miaecoodman:= Liapethe s.committees gis satistiedy -thatsrthere 
has been substantial implementation, of course, then we would not 
normally do that. If the committee wants us to continue to include 
it, we will be pleased to do so. 


Moar pee here =iseenOmevidence; \SsO FOobvioUsily =wer must 
ask Mr. Beesley to report to us when next we meet. His deadline is 
October 1, is it not, that he said it would be implemented by? 


MugesGhatrman: thats iSesaG, the sendy,ofesthe year. prrom the 
Ombudsman's point of view though, there has been compliance. 


Mr. Goodman: AS I Say, this was a case where the 
committee made a further recommendation. It appears that Mr. 
Beesley is saying, "Look, here are two steps that we have taken to 
mragovetsrddministratives fairness’. 8) 1 V'quesse*ate= is “upto the 
committee to determine whether it feels those two steps are 
Substantial compliance with its recommendation that it conduct a 
review of the body of its manuals and decision-making functions of 
housing authorities for the purpose of amending its manuals to 
give housing authorities more guidance in order that the rules of 
administrative fairness will be strictly adhered to. 


It certainly addresses two situations; whether the committee 
Had more in mind is, “I guess, up to the committee to decide. But 
we will be guided by your decision. In the event you wish us to 
continue to include it in the appendix, we will do so. 


Mr. Chairman: I think there is a clear indication--do 
Other members of the committee have any views on this, carrying 
this forward? Do you have an indication, Mr. Goodman, of the 
wishes of the committee? 


Mr. Goodman: Yes. We will be pleased to include it, and 
it will appear in the Ombudsman's ninth report, appendix A. 


Mr. Bell: Mr. Chairman, ie there are no further 
guestions or comments on housing, that completes the responses 
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from the governmental organizations to your eighth report. We can 
now go on-- 


Mr. Boudrias (iInaudible)s. 


Mowe Pips sGindud 1 ble je pdatLCO tam yeaa CCE defeating the 
Standing, committee. on administrations sOL sj UStice Saancpor CaagcT 
Ontario housing, to have this sudden show of nonpartisanship is 
quite encouraging. 


Mr. Bell: Members °of = the**®committee, ait you @tcould gitvums 
now to your brief, C(g), number four, we are going to start number 
one.” Can you” just dow @=e little housecleaning, Aemembers totes 
committee? If you would look to tab II, which obviously is the 
very next tab, you will see that there is a letter and a report 
from the Ontario ‘Council o£ Healths wl Uinast been = misti led Tth1s sce 
be considered by you under Roman numeral I. 


Mr... Barlow sThisletterm, is thisito, go) withetnace 


Mr. “Bell: "There “is ~a =-letter =sfrom) thesmerormersmDcoute 
Minister of Health, Mr. Tom Campbell, to the chairman, dated May 
HL Ship AAU Ts Ae 


Mr. Barlow: That goes with the report. 


Mr. Bell: From there right down to the end it goes in 
tab. Ef wnsteadhote-cabpe li. 


With that, I shall act as clerk again and distribute the 
letters this morning. Maybe you already have the letter from the 
Deputy Minister of Health, Mr. Graham Scott, dated September 16. 
You can plug that in here as well. We are going to refer that 
letter with 1tem three, and you “can put'*#it’° thereretorsestorage 
purposes. 


If everybody has got this, this is the Dr. Claude Macdonald 
matter. Dr. Macdonald, some of you may recall, is a practising 
physician in the city who criticized,” took ‘Issue*=with and¥*toan 
some formal proceedings in respect of his unsuccessful efforts to 
Obtain hospital privileges at a hospital in this city. 


He complained to the Ombudsman, who investigated and 
reported that certain things should be done by the Ministry of 
Health in respect of the Public Hospitals Act and in respect of 
certain procedures undertaken by the Hospital Appeal Board. 


T think it is, fair to Say thateall but sone aspect 20 lap emms 
recommendations have been attended to by the ministry. The only 
one remaining, which probably is the substantial one, is an 
implementation of your recommendation in reports five and six that 
a study be undertaken of the legislation with a view to effecting 
legislative amendments to various sections which are identified as 
having the potential of being discriminatory et cetera. 


The committee has met with representatives of the Ministry 
of Health about this, I think now on three occasions, and the last 
time-- 


Zao 


Moe Val eehOlie me oULLY pa cCOULG Ta InteLlLupue Ole. a | mOMenUs 
You said the recommendations have all been accommodated except 


one. Are these the recommendations that appear starting on the 
summary sheet? 


Mr. Bell: Yes. For example, report five, recommendation 
27, and report six, recommendation one. 


There were a number of recommendations going through to the 
guestion of ~the quorum of the Hospital Appeal Board, the 
constitution of its members and what could be done to ensure there 
was a fairly representative quorum. Those measures have been 
implemented to the extent of the minister's ability, having regard 
to the present legislation. What is now left is a determination of 
whether or to what extent the legislation should be amended to 
give complete effect to the recommendations. 


In any event, Ome Cte C UCM AC UCamM IN LoUCrmmOLe IaHead Cli 
commissioned a study of the ministry by the Ontario Council of 
Health to review the legislation and to come forward with findings 
and recommendations. To that end, the report sent to the chairman 
Evrae COVErInge letter OL May 13, 1981, "is the study. 


you should read with that study the letter just received 
from Mr. Graham Scott and, in particular, the second paragraph on 
the first page. You can see that the report of the Ontario Council 
of Health has been referred to the Ontario Hospital Association 
and the Ontario Medical Association for review and comments. 


3:30 p.m. 


These, which I take to be the review and comments, are being 
Mrccussed at .a joint task* force which is “reviewing possible 
amendments to regulation 729. That task force committee is under 
the chairmanship of the previous executive director of the North 
york General Hospital--the hospital, by the way, that Dr. 
Macdonald took issue with. 


"We are hopeful that this committee will complete its review 
of the situation late this year and that any necessary changes in 
legislation and regulations can be introduced in the spring 1982 
session of the Legislature." 


They say: "We are in broad sympathy with the recommendations 
from the Ontario Council, of Health, but we will not finalize our 
decision on this matter until we have specific recommendations of 
the joint task force. Please be assured, however, that you will be 
kept informed of progress and our intentions with regard to 
changes in the legislation or regulations." 


T*have read this report, and I am sure Ms. Bohnen and Mr. 
Poodman have as well. There is’ enough in there, in terms “of 
findings and recommendations, that would seem to me to require 
some legislative amendment. Do you share that observation, Mr. 
Goodman? 


Mr. Goodman: Certainly there are some acts identified, 
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aswel” understand’ “it, Sithatigicowld be vsecn esto = be srimproper ecm 
discriminatory--recommendations for change. 


My concern is, you will recall the Ombudsman's original 
recommendation, Supported by the select committee and the 
Legislature, as contained )4in Sthe “Ombudsman! s’*® Lourth \sreponcy, 
detailed summary number 45, was that there not only be input in 
the study conducted by the Ministry of Health, from doctors and 
hospital Jboards, but .from.,the very. public. these boards jare 
Supposed to serve. 


I do not see any indication in either Mr. Campbell's letter 
Or,.more latterly, Mr. Scott's, that the miniscry @intchndswstopae 
that. I am quite surprised to see that the very task force that is 
going to consider the helpful report of the “Ontario = Council oe 
Health is chaired by the former executive director of the same 
hospital which denied our complainant hospital privileges. 


I would refer you to the Ombudsman's report and invite the 
select committee to urge the ministry to provide for public 
participation sbefore’ the. task “=fLoOrce. @iwdO NOt Bp cCoink oe ee 
sufficient that the ministry merely consult with the Ontario 
Medical Association and the Ontario Hospital Association, which is 
what Mr... Campbell refers to in his etter lot May 13. 


It may be that the task force will consider representations 
from the public and, if that be the case, we are very pleased at 
the Ombudsman's office. I would ask the select committee to ensure 
that its recommendation and that of the Ombudsman are complied 
with to that extent. 


Mr. Bell: Members of the committee should know that is 
not expressly included in any of your previous recommendations. To 
maybe complete the chronology in report number six, the first 
recommendation recommended that "The Ministry of Health consider 
what changes should be made to the Public Hospitals Act, and 
section 47 in“ partictlar, “including changes. Sine themequorum 
provisions and length of membership respecting the Hospital Appeal 
Board to.. give “better effect to ‘the principle Sof asiwidew, 
distributed membership of the Hospital Appeal Board. Further, the 
Ministry of Health cause an inguiry to be made into the provisions 
of the Public Hospitals Act toy; identity and= cor) ect ally eae 
flowing from sections 44 to 50 of the act which may be IPERS aaa 
discriminatory. = 


When the minister responded to that in the House and 
subsequently through members of his staff before the committee, 
they said, “This is the first step we are) going™ to do." teeam 
referring to Mr. Berstein, the director of legal services in the 
Ministry of Health, when he appeared before this committee. He 
admitted that was only the first step in compliance with the 
select committee's recommendation, namely, obtaining a report from 
the Ontario Council of Health. 


Mr. Goodman: No. The first step was to consider how to 
do it. The second step was to’ give’ it'*to theOntario "Council .cn 
Health. Anyhow, the point I am making is, I do not recall in any 
discussions, as far as implementation of the committee's 
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recommendations, before today, that there was to be an absolute 
requirement that members of the public be given an opportunity of 
making submissions. 


Miao clit) ered i. ecCOmesceemiOW RUNatwedin CCUpm OUL making a 
recommendation of that kind at this time. 


Mr. Goodman: I am not saying it does. I am just making 
sure that you have your background completely up to date. 

Gne! Offs the, sothermaspeots i0t Sthis@isy tit [riissea «continuing 
process. You are receiving a report and you are being told there 
is a further study with a view to amendments in the next section. 


Mrs Pitlipsm Ast parte Of4fourgamonitorings of 1that continuing 
process, it is perfectly legitimate for us to make recommendations 
my the ongoing process, 1S -it#not? 


Mr = Bell. Str is) certainly appropriate s<ior’sthedscommittee 
to comment upon that. 


Meee ili pe rbateisuall Chateis@bheing jasked. 


Mr. Goodman: That is right. The committee did that. If 
you refer to the chart which the Ombudsman appended, which 1s 
referenced at tab one, you will see that the committee saw fit to 
comment on the steps taken by the ministry in its last report, the 
eighth report. I invite you to read what the Ombudsman had to say 
in his fourth report, detailed summary 45, and what the committee 
had to say in support of the Ombudsman's recommendation in its 
merch report. 


Mr. Bell: The Ombudsman did recommend an inquiry be 
taken, didn't he? 


Mr. Goodman: That is So. 


Mr. Bell: By an independent’ body; he suggested the 
Ontario Council of Health. 


Maze GooolansmThatuets  oridgnt.os but Jit owes, (thessminesteres 
mera onto wlimit es that... inquiry. to. a.» determination as to 
alternative systems for hospital appointments in place in other 
jurisdictions. That was not the Ombudsman's recommendation nor the 
committee's. 


Mrpaberusteinmwas tlranks lneaamitctingsthatewas Oonlya the, first 
step; that the minister limited the inguiry to be conducted by the 
council of health to alternative systems in other jurisdictions; 
and that, once the minister received that, he would then determine 
what further steps he should take. 


It appears that the minister is now intending to consult 
mith the OMA and the OHA and to appoint a task force. All we are 
Suggesting, as we did in the first place when the Ombudsman 
reported on ‘that matter, is that®* the» task force or the ministry 
also receive representations from the public; apart from merely 
medical and hospital records. 
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Mra eBells. On wpagesel4 mots youreelastm report syCuUM nat cate 
you understand that the inquiries of the minister as addressed to 
the Ontario Council of Health are not in factamthessinguivy seas 
contemplated by the recommendations. Rather, it is a first step in 
an! iefforts toy gain» mecessary = ansightsmsinto, =themprocess ing other 
Jurisdictions, which it AsjexpectedgwililMassistma ne cima CULaAmlOn 
of the issues which the inquiry will address itself to. 


You also» sayy ate tpagesel seo thes Ministers of meHealcn meee 
reminded that- to -the extent that the council of health identifies 
appropriate legislative change and so recommends to the minister, 
the committee will view those legislative changes as necessary to 
fully comply with the recommendations in its sixth report." 


MriecGoodman'"is» pointwismveryowellstakensingthatitosthemextens 
the report does not fully comply with the recommendation, you 
might: «indicates tos the minister; atyethe  venyayleast, satiate ae 
invitation of comments or briefs from members of the public would 
be an appropriate part and that you would look forward to hearing 


from the minister if, as and when those legislative changes are 
drafted. 
24 Om pe ms 

My«pointweneallyjmiismthatestheresas not wmuchmmore wescanmag 


night: Inowmbutwetowcon tinuctero, Lolow 
comments appropriate at this point, 
necessary to ask somebody from the 
before you and to further explain the 


the process and to make any 
unless anybody feels it is 
Ministry of Health to come 
process that is contemplated 


hereafter. 


Mr. Chairman: I think we have on record what they are 
planning to do. AS you have suggested, concerns have been 
expressed about public involvement. It iS my opinion that we can 
do it «that way , simply Jincluding insour report sourmconcernsmapous 
how they go about the study. 


MraesBell: de .thinkwithesselerk scouldgsalsoje sendglas copys 
the transcript of this afternoon to the deputy minister for his 
information--in addition to any comments you will make in your 
next report. 

Mr. Chairman: All agreed? 

Mr. Goodman: We will continue to include it jin s,oum 
appendix then, Mr. Chairman. 

Mrs aebelisgey Se pDOmsOr 

Mrs. Goodmanen: wASe abefunther= update s.on) sour gcomplaint as 


the select committee from the gentleman who was complaining to the 
Ombudsman about the conservation authority, it appears we will not 
be able to retrieve the file from archives until Friday. 


Mr) Bellicmseinrmthateacase;, sera 
information that has been requested, if you could just send it off 
to the committee in care of me, I can then provide the committee 
members with copies and we will consider it then. Feel free to 


Goodman, when you have the 
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make any and all comments you want that you think will assist the 
committee. 


Mr. Goodman: Thank you. We will do that. 


Mose ice man melee lone spDOlnte out tiat IM eGlosOneswi | not 
hen able sto make ‘it tomorrow, but Dr. Murray, who is the’ director 
of OHIP's professional services branch, will be here to answer 
your questions. 


Mr. Bell: Dr. Murray has been before you before, and he 
knows all about that case. 


Next, Mr. Chairman, is under number II. We have already done 
this one. It is the very same aS the Ministry of Health's response 
to your first recommendation in his report. Unless Mr. Goodman or 
Ms. Bohnen have anything additional to add, we will save it for 
tomorrow morning. 


Mr. Goodman: Nothing further to add, Mr. Chairman. 


Mremepell:s sNexLCmisy unger Lili. You. are again going to have 
to refer back to the deputy minister's letter, because the second 
page deals with his response. 


This had to do with an investigation by the Ombudsman 
respecting a complaint by an unsuccessful applicant for a nursing 
home licence. As a result of the investigation, the Ombudsman 
Boncluded that there ought *to be information provided to alli 
applicants as to what information they were required to submit 
with the application and, secondly, a more detailed explanation to 
unsuccessful applicants of why they were unsuccessful. 


Ate least = tirees years ‘ago the "Ministry ~ accepted” the 
recommendation to improve its procedures. For some 
reason--oversight probably--this was overlooked. Mr. Morand, by 
virtue of his appendices, jolted everybody to realize it had not 
yet been done; so Mr. Scott writes as follows: 


"We have in mind to introduce the specific changes with 
regard to the award of a conditional licence as recommended. We 
are hopeful that amendments to the Nursing Homes Act may be 
Mitroduced in “the Spring 1982 "session and “that’™ this” specific 
matter may be covered at that time. I might add that, over the 
last several years, the ministry has formalized the request for 
proposal process for new nursing home beds. This provides for all 
applicants to complete a standard questionnaire which elicits 
appropriate information. 


"Following application Of a Standard marking “scale “of this 
process, the top candidates are interviewed and standard questions 
are asked. I believe this represents a substantial improvement 
Over the system which was criticized in the Ombudsman report, 
1977. It certainly appears to provide..." 


I do not think that answers the question, frankly, because I 
do not see anything in that response that deals with the type of 
information that is given to an unsuccessful applicant. 
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Mr... Goodman:: #Nor,. the Meriteria Mupons*which, the ministry 
intends! to® "rely on®®@makingesithess award” eqiven® sCO Mprospeccive 
applicants, including the weight to be attached to each factor. So 
I share your concerns, Mr. Bell. 


Mr. Bell: I should tell you I ,had a conversation °with 
somebodye"neithe legal™ branch yore thatiminrstry —abouUtestnrcem weeks 
ago, and he said: “In deciding how we are going to implement this 
recommendation as to how and to what extent we give reasons to 
unsuccessful -applicants for our decision, we have a real concern 
that we might be infringing upon some duty of confidentiality. 
Secondly, “we Yare “concerned ‘thats! 1h "'wemig liven et ecasons7 ss Ol a 
comparative basis, with respect to the successful applicant, we 
might find ourselves in hot water, because all materials received 
on these applications are strictly confidential. They must provide 
financial data and sometimes quite personal data." 


So this fellow was being concerned out loud. I said that was 
a reasonable concern® to have and why didn't he*= "set it "outeea@ 
writing to the committee, tell the committee he was having some 
problems implementing this, and that we would perhaps talk about 
it. Maybe because Mr. Scott is new in the chair and was anxious to 
get us some response by today, this was overlooked. 


Mr. “Goodman: -Iv vam "frankly “surprised® ate the= *responce= sce 
the ministry, and I urge the committee to proceed to get this 
recommendation implemented. It is four and a third years since 
this ministry agreed to implement the very recommendations made by 
the Ombudsman. Each year the ministry comes up with a letter 
indicating certain steps that it says will result in a substantial 
improvement over the previous situation. 


I suggest to you that these steps do not implement the 
recommendation of the Ombudsman. The Ombudsman never suggested 
that confidential information be imparted in the reasons given to 
unsuccessful applicants. The Ombudsman appreciates the kind of 
information that is requested from applicants for nursing home 
licences. All the Ombudsman is doing with these applicants is what 
the select committee was doing with applicants for housing, 
namely, extending administrative fairness. 


Mr..Bell: I. do. wnotmcthink (you mhaves to. Say anya Ole et oe 
Goodman, because it is obvious that parts two and three of the 
recommendation have not been addressed in the letter. I am 
wondering if we have enough time for Mr. White to determine 
through the deputy minister's office if he could send somebody, 
probably in his legal department, to appear tomorrow morning. 


Mr. Goodman: I should say, Mr. Bell, this iS the “firs¢ 
time that I have heard that concern. There is a very easy answer 
COmLG. 


Mrs Bell: We do not want to be doing anything that is 
going to be requiring some unnecessary or unfortunate disclosures 
to unsuccessful applicants. You are presuming perhaps good faith 
on the part of all unsuccessful applicants. If they are raising a 
concern, the least. the .committee,. can. do "1S (to +hear® about! sthe 
concern and consider it. 
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Mr. Goodman: In the event the ministry complies with the 
Pirst party; ’that® they Jet” the person know the” criteria and the 
factors-- 


Mr. Bell: They have done "that. 
Mr. Goodman: No, they have not done that. 


Mr. Bell: Well, my information is they have. 


- 


Mr. Goodman: What are you relying on? 


Mr. Bell: The same conversation. It has been enforced 
for two and a half years, I am told. 


3:50 p.m. 


MreemeCOodman-muuliews lettermedoesmnot tndicate that at all. 
The letter simply says that they are given a questionnaire. In any 
mventrathere is)no indication’ that *the “criteria®*that are. going: ‘to 
wemrelied on? in tthe consideration of ‘this particular application 
and that the weight attached to each factor are explained to them. 


Me. SBelv:* Mre= Chairman,--ie" think” that? i@" requires. -an 
attendance by somebody of the ministry. 


Moe Philip: 1 wonder, for the sake’ o£f*infornmation~ ‘for 
the committee--other bodies that make what would be _ called 
quasijudicial decisions publish reasons, do they not? Can you give 
feeesomersexamples. of © those? eThey “still do “not infringe’ on’ ‘the 
Benerdentiality Of the person's business or -therr ability to 
compete and deal with the problem of competitors. Why would this 
one be any different? I am not asking you to stand in defence of 
MvemeMiniistruye OfsiHealth, but it is a question that I ask in 
preparation for tomorrow. 


Mire Goodman: KS be clear, the Ombudsman did not 
recommend that the Ministry of Health publish reasons which would 
Bemeavallable= to==the = public= las to*#why it chose ©a™ particular 
Peo cant "“toreman nursing @ihome’ over’ = "another Yebut rather sehe 
recommended that each unsuccessful applicant be informed as to why 
his application was rejected, after the criteria were explained to 
them--because that was the other part of the Ombudsman's 
recommendation--and what weight was to be attached to each factor 
in the application process. So the Ombudsman was not recommending 
the publication of decisions. 


Mr. Philip: What I am asking you, for example, is Be OL 
applied for a liquor licence for my restaurant and I am denied, am 
I provided reasons for the denial? 


Mr’ Goodman: Yes, you ‘are;"Vand?*ifi=you dre -not*®*provided 
mace tien eethecrieyou “Nave= a rignt = under=s the-estatutory= Powers 
Procedure Act to request them in writing. Then, if they are not 
provided to you, you have the right to seek judicial review to 
require them, at which point the court would require the board to 
provide you with these. 
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Mr. Philips. TEyadevapplysetornmaaclass) Awilicences under ern. 
transport board, am I not given the reasons? AS a matter of, facte 
they are published reasons. 


Mr. Goodman: That is my understanding. 


Mr. Philip: Soil. igquess my) questionsthen gwilt (ihaver. tomioe 
to the Ministry of Health. Why would they be any different from 
any other body that is already doing that? 


Mr.«=iBell:..Mr. © Philipyesiecangshel pageaTher .twom bodlesse Cia 
you referred to are quasijudicial, are governed by the Statutory 
Powers Procedure Act as having minimum substantive procedural 
requirements to provide fairness. What we are talking about here 
is an administrative decision--I mean purely administrative--and 
the requirements to inform et cetera are not as stringent as they 
are under the Statutory Powers Procedure Act. 


That is not to say. there are not,obligations,,) because) )thus 
rule of administrative fairness developing every year--almost 
every month now--is more and more saying that, where you carry out 
a statutonyssor  slegaljyauthormity pofs.decision, theresraremicencams 
minimum things you have to do. I think all ministries--and I Know 
Mr. Goodman has much more experience in this than I--are now 
sensitive to this emergent principle and are probably taking steps 
to make sure that their own house is clean, so to speak. IS that 
right, MremGoodman? 


Mr. Goodman: That is my understanding. Some are in any 
event, some more quickly than others, and some with a little help 
from the Ombudsman. 


Inter jectionzeThosesthatydosnotahave privativesc lauscese 


Mr. Goodman: Well, no. Privative clauses do not prevent 
investigation by the Ombudsman, as you know. 


I should remind the committee as well that the Ombudsman is 
given, the» authority in. section 22(3)) of sthe sact. tows recommends 
where reasons have not been given, that they be given. That is 
precisely what he was doing here; he was saying, "Look, these 
applicants are entitled to know why their application was 
rejected." 


He was saying that the least you should do is, before you 
consider the applications, let all applicants know the factors you 
are going to take into account, the weight you are going to attach 
to each of these factors, and then why their application was 
rejected. 


That did not happen in the case that led to our 
investigation. In fact, the person who was recommended by the 
search committee was not chosen ultimately to receive the licence. 


Mr. Chairman: Can we get.,.some direction from. ithe eclenms 
here in terms of the sentiment of the committee that we have 
someone from the ministry here tomorrow from their legal 
department? 


oe 


Mr bell eet emDoscetDiecy ast. would suggest to. tne ‘deputy 
Minister that the person from his legal department with whom I 
have already had conversation might be the most appropriate person 
to come, although they can bring anybody they want. 


Mr. Chairman: If there is a consensus of the committee, 


Mr. White should call--there would be a half an hour remaining 
before--if it is necessary. 


VGeeee ep ee WoOUlUme Cm DCm POSS ULCEELO, GeUsduDagcuscOr tills 
committee? I realize we have only one day left. It has been done. 
Other committees have had pages when the House is not in session. 
meeting. that) ion®a couple) of occasionss when "“1t “would” have” been 
useful to have a clerk here--I recognize that he is probably out 
making phone calls for the committee--but there are probably other 
Becasions when he® is*-doing work that is ‘really just kind of 
messenger work, and that it is inappropriate for the clerk to the 
absent from the committee for that kind of thing. 


Maybe there iS some way of having one of the guards, or 
whatever, the commissionaires sitting with the committee--it has 
been done by other committees--rather than having Mr. White 
running around on errands that really are not his responsibility. 


Mr. Bell: This committee used to have a person to assist 
the clerk, Mr. Michael O'Neill, for the first three years, but we 
lost him. KG 


Mig cChaLrmanaguwer iwitlersecriwhate we can® dor tore that. )In 
mi cecasc a thinks thesclerksis going ito have to-— 


Mr. Boudria: That would be for the next time we sit, 
since there is only one day left. Maybe for the winter sitting, we 
could consider this. 

Mr. Goodman: Before we proceed to the next case-- 

Interjections. 

Mr. Chairman: Order, please. 

Mr. Goodman: Before we proceed to the next case, I want 
Pomunderscoremwagain my. concern with “the lack of action “on this 
recommendation. This was a case where in 1977-- 

Mr. Bell: Which one are you talking about now? 


Mr. Goodman: It was a nursing home case. 


Mrs belle Pf athey “are y coming tomorrow; . ‘wouldoeyou enot 
sooner say that to them tomorrow? 


Mr. Goodman: I think that the members of the committee 
Ought to understand that this was a case where the Deputy Minister 
of Health, wrote and said, "Mr. Ombudsman, we are going to 
implement your recommendations." 


Had he declined to implement the recommendations, they would 
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have come before this committee in due course, and the committee 
would have considered them. But that is not what happened. Rather, 
the deputy indicated his intention to implement them. We have been 
following them up and including them in our appendices, and every 
year the deputy comes forward and indicates some further steps 
that have been taken. 


In the meantime, the Ombudsman's recommendation has not been 
complied with, and I would urge the committee to make its best 
efforts to have this matter come to a successful close. 


Mr. Bell: The next item, which is under tab five, has 
already abeen, dealtswithwby). young 1t is, thegMinistrymotsnousingg. 
response to recommendations two and three in the last report; and, 
unless Mr. Goodman or Ms. Bohnen has something to add, we can pass 
on to the last item on the agenda this afternoon. 


Mr. Goodman: We have nothing to add. 


Mr ¢, oBell: eWWoudshaverbalready wdealte)withaeyntemsygunderimcan 
six. They are the Workmen's Compensation Board responses. 


Moe Chairmanc «We. iwill ~notyerequares syour sspresence, sabia 
and Linda, for the next item, unless you want to stay. 


4 p.m. 


Mr. Goodman: There is only one other matter that I have 
given-- 


Mr. Chairman: Can we have some order, please? 


Mr. Goodman: We will be then retiring, to leave you to 
consider the remaining items in private, but there was one further 
undertaking that I gave respecting the amendments that, if the 
chairman wishes me to, I can address at the present time. 


Mr. Chairman: Fine. 


Mr. Goodman: The committee had, I believe on Wednesday 
afternoon, asked me to consult the Ombudsman with a view to 
determining whether--if the Attorney General had no objection to 
the Ombudsman filing with the committee a copy of the draft bill 
and draft policy submission) in support gwith (his commuctec tae 
Ombudsman would have any objection. 


Iucdid soxeconsult Mr. ©Morand,;eiand hel again@askedr megmce 
indicate to the members of the committee that he would prefer that 
the committee not ask for these documents at the present time. We 
expect to be in the course of discussing those documents shortly 
with the relevant representatives of the Ministry of the Attorney 
General, and Mr. Morand feels that tabling the documents at this 
time might prejudice any discussions that will take place. I would 
ask the committee to kindly respect Mr. Morand's wishes in that 
respect. 


Mr. Chairman: Any comments from the committee? 
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Mr. Van Horne: (Inaudible.) 


Mr. Chairman: Yes, we did. The feeling of the committee 
is that we respect the Ombudsman's request. 


Mr. Goodman: Thank you, Mr. Chairman. 


Mregece lL. me MreeeGOOdManie VOU "do =not shave topelcave, ~ The 
committee 1s not going into private now. 


We are going to deal with the resolution of May 29, 1980-- 
Mrenchalrian- esthls IscenOcuninmcanenla. 


Mr. Bell: --as to whether the committee is°~ going ~ to 
finish the job that the previous committee started in terms of 
hearing from interested persons and preparing a final report for 
the Legislature. 


Mite mjecct Ons) Bil MeSOLBY, MI -meChalrman.e) COUlLdm.r rconter 
with the clerk for a moment? 


Mowe Chairman: merOr thes Intormacion sof ~the™ "commictree,™ we 
are dealing with the resolution which was passed by the House, May 
29, 1980, that this assembly request the select committee on the 
Ombudsman to consult with the United Nations Commission on Human 
Rights, Amnesty International, and the International Commission of 
Jurists, and others, if advisable, with a view to reporting to 
this assembly on ways in which this assembly may act to make its 
voice heard against political killings, imprisonment, terror and 
torture. 


That was approved by the House, and the committee has done 
considerable work in that direction. The estimate is that it 1s 
about 75 per cent complete in terms of what they set out to do. 
What we are looking for right now is direction from the committee 
in terms of whether we will continue with that work and complete 
at. Also, we are looking for direction on whether we should go 
back to the House to have them again endorse the committee's 
continuing to follow along the lines of this original resolution. 


Mr. Philip: Why would we have to go back to the House to 
have them endorse what the House already gave us permission to do? 


Mr. Chalrmans) 8 uwill have cto relay thatesto-the--counsel. 
We have been advised that is the procedure to follow. 


Meee cilli-te TherecamarcettwOuusCnoOls mOreethoughtsselt pais PNOe 
within your term of reference but you were given this extra task 
byeiresolution. I agree; I do not think you have, to. go back. I 
believe the clerk's office may be of the view that to cross all 
me svand dot allii's, you should. 


Frankly, those of you who were in the House that day when 
this was debated and passed, I think know that you do not have to 
be concerned that your colleagues in the House now are going to 
take umbrage that you are completing this task. 
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Also, your report was debated, and pages one and two were 
concerned. You said there that you are going to be finishing your 
job..Is not thatethe time the Legislature would have taken issue? 


Mr. Van Horne: And they did not. 


Mr. Bell: They did. All parties felt very strongly about 
the resolution and so indicated their unanimous support. My advice 
is@ulife everybodyeifeclouithe sway, «lu dO; amtOr LepOLt  Senmeyour ninth 
report that you are going to complete the job. 


The problem is what you are going to ask for. You are not 
going to ask for an amendment to your terms of reference, because 
it is a special. project and there may be some practical 
difficulties getting that amendment. I know there have been 
problems with the committee getting amendments on past occasions. 
Just finish the task, and then set in your winter’schedule a time 
to dealywitheace 


For example, you have already met with Professor Walter 
Tarnopolsky. I think it is imperative for you to meet with the 
Canadian Civil Liberties Association, the Ontario Human Rights 
Commission, particularly since the expansion by Bill 7--Bill 7 may 
have some implications as far as domestic issues are 
concerned--the Commonwealth Parliamentary Association and _ the 
Interparliamentary Union. 


se is the Interparliamentary Union, an international 
association, which, among other things, organized to assist fellow 
parliamentarians in other countries who are incarcerated for their 
political beliefs. There is a very strong tie. 


One of the things the last committee wrestled with is how 
one can come forward with recommendations in the way in which this 
Legislature may make its voice be heard to be effective. Hearing 
from your colleagues in this organization might give you some real 
insights. 


Mr. Van Horne: Where is their headquarters? 


Mr. Bell: The Interparliamentary Union? I am not sure. 
Graham) Whitey may. know. .I'do ‘know but at is) out 9 of my) head) mighe 
now. Belgium probably. One of the neutral countries. 


Mics Chairman: That would Cemra liny be the Simpler 
approach to take than simply moving ahead with it, rather than 
going back to the House. As I say, we do have one body of opinion. 


Mr. Bell: Maybe Graham would like to express for you, 


the reasons why he thinks you should go back to get some specific 
permission. 


Clerk: of « the Committeess ives, ~Mr. wChairman, 3 ute woulagiie 
my view that, noble as this enterprise may be, it is simply not 
within the committee's current term of reference. Wide as that may 
be with respect to the reports of the Ombudsman or related 
matters, it simply does not cover this particular issue. The fact 
that a previous committee in a previous parliament was given this 


ae 


direction by the House would not, in my view, pertain to this 
present committee. 


Mrs Pnulype But aa was not within the previous 
committee's terms of reference, was it? 


GlLenkweOLtecncrecomlLoteacs ACCOrGings) LO sthes wording, Of “=the 
resolution of the House, it gave to the committee the matter. 


Mr. Philip: So the procedure would be that the chairman, 
on making his interim report when the House opens, would include 
in that a recommendation of this committee that we be given the 
permission of the House to continue the work; and the terms of 
reference would then state that. 


Clerk of the Committee: There are essentially two 
eect omities amine SistasS reports toe the) Houses It) would” not 
necessarily have to be a major report including the matters just 
discussed; it could be a special report. Were that report to be 
moved for adoption and adopted by the House, that would be all 
that would be required. Or the terms of reference could be amended 
in the uSual manner. 


Mr. Philip: By the government House leader introducing a 
motion. 


Clerk of the Committee: By motion of the government 
House leader. 


Mie ot pe mine reStUplesct mySOLUCLTOINSeWwOUld = De me tongs the 
chairman of the committee to talk to the government House leader 
and ask him if he is prepared to do that, in which case he would 
report back to the committee, and we do not have to consider it 
any further at that time. As long as we get the word of Tom Wells 
mate neismdoing, to do that, welexpect the’ would do” that “if he 
tells the chairman that is what is going to happen. 


fiseO eb. Ml. 


MremiGweel ce Midlercne DO eanyusot (the: “newlmembersSUehnave “atry 
thoughts on the validity of this and how strongly we should be 
pushing for it? I would like to hear some comments. 


Mie oO yMkO. melee could "certainly express “my Opinion *Or1 
BOIS. 


I do feel that we have been requested by the Legislative 
Assembly to study a need that apparently exists, to look into this 
area of concern. I know that our parliamentarians, as members of 
international bodies, meet with other parliamentarians who deal 
Math cases that are not limited in a jurisdictional scope of 
province or federal. We do not make a distinction as members of 
the Commonwealth Parliamentary Association whether you are a 
provincial or federal MP. 


There are cases that are discussed of humane and 
compassionate and human rights concerns by our members. Already we 
Mave” an international © forum for our elected members of the 
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Legislature where some of these concerns are discussed, where they 
are debated, where recommendations and resolutions are made. 


I think it is a contradiction that we do not have, 
jurisdictionally, some mechanism within our government or our 
structure so that our members can express or hear these concerns. 
As a matter of principle, there is nothing wrong in creating some 
format, be it ‘ayicommittees or bes il teichisSesselece committee, or 
mechanism where these concerns certainly will be expressed and 
where our -Legislative Assembly can communicate concerns either 
through the Ministry of Intergovernmental Affairs or directly to 
External Affairs, in other words, to the federal government, which 
in turn would communicate this to other bodies. 


This is where the whole problem comes in as to how this 
should be approached. Can we deal, for example, directly with 
international organizations? Do we have or can we obtain such a 
mandate? Or do we have COmeoeaL only, according 8) the 
constitution, through the federal government? Can we go over the 
head of the federal government? Perhaps we could deal with 
international human rights organizations but not with foreign 
states. That may be the distinction. 


Secondly, can we in some way make representations? There is 
an NGO format, the nongovernmental organization of the United 
Nations. But I do not think we could have any format of dealing 
directly with the United Nations. That would certainly be 
overstepping the constitutional aspect. I know Quebec in some 
respects has made representations in the area of human rights. 
Maybe we could explore how that province has dealt with this area. 


My question would be whether this committee should take on a 
permanent function of acting as a liaison with these various 
bodies. Do we! become almost--I can) think of sa parallel matmrae 
federal level, of a parliamentary committee dealing with human 
rights, I think) it isthe Helsinki accords jcommittecowhitchwacres 
as a subcommittee of the standing committee on external affairs, 
in other words, a subcommittee that held hearings and witnesses 
appeared and organizations expressing their concerns. Perhaps the 
idea is to make out of this committee some kind of a framework 
where such appeals or such presentations would be presented. 


The other area we should debate is whether we limit this. 
The actual motion says, "to explore ways in which this assembly 
May act to make it voice heard against political killings, 
imprisonment, terror and torture." It does not say whether these 
would »be) killings; imprisonment; terror, Wand torture ~domesticailg 
or outside the country. My understanding is that it is exclusively 
in the international sphere rather than the domestic. 


I know we have a human rights code, and we have a human 
rights commission, which I am sure would be looking at any 
infringements in that area. I would imagine this would be a 
mechanism to hear complaints that are not domestic but 
international’ in nature. I am not too clear on this. I would: hope 
I would have some clarification from our legal counsel in this 
area.’ But-I basically support the principle, sand? Ii) think te woud 
be advisable to complete our research and maybe listen to more of 
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these organizations. I am sure there are many more bodies besides 
the three listed and the ones that were heard by the past 
committee. What remains is the form that this should take. We are 
Pelkingsabout a mechanism or a form, and I think#it “is “the second 
step that should be considered. 


As the clerk said, we may report to the House that we have 
agreed on the principle of this and that we would like to seek the 
recommendation of the House as to whether we can proceed in the 
formulation of the mechanism itself. 


Mr. Chairman: We have a bit of a disagreement on that. 
Is there a consensus in the committee that we should be completing 
this work? I think there is. 


Hy ahi Us tema mCOUp re PiOTie Commentsiwmeon= that) eMin: 
Chairman, because I understand somebody is waiting for me on the 
phone. Mr. Shymko's first question is surely the type of question 
which the committee was set up to answer and, therefore, it is 
Mart. of) the» terms ‘of reference, if ‘you want, or the original 
resolution. 


Themsecona pOint 1s “that “| don"t see'Vany Limiting sof Vite*to 
purely external. There is nothing in the resolution that indicates 
Plat. 


Last, it seems to me that experience has shown that any 
Pee particular lyeiieit has tsomesipobitical) voice,” at any» level 
that deals with the human rights issues, createS a pressure in 
certain countries. We are seeing evidence with work that some of 
the people in my party have done on problems happening in Chile. 


HOpetuliye easmiareresult cole some wrot the +*thingss *thate mr. 
Renwick and I have been involved in, and other people of other 
political parties have been involved in, there is pressure now in 
Yugoslavia to look at some of the atrocities that I think are 
happening against parliamentarians in that country. I think there 
is reason, whether or not we answer. We even solved the problem 
that Mr. Shymko poses in his first question. The mere act of doing 
it is a worthwhile procedure, and we should go on with it. 


Mr. Shymko: I just wanted to ask Mr. Philip a question. 
The mere act of doing it is worthwhile, but do we proceed with a 
mechanism? Is this body-- 


Veer cet toe Ody = 1s) Scum Uy = sCOmmcLye= CO Pind*s4a 
weepanicmes stem thougnt “that iwas ithe “original “intent of the 
Mesolution and ‘that is ~what we are about. “in’ga sense fyou are 
asking a question that is the question we have been asked to deal 
with, and that is part of Mr. Renwick's resolution. 


Mr. Andrewes: I find Mr. Philip's statement very 
accurate. I think we have a clear mandate, and our job is clear to 
Pind that solution. 


Mr. Chairman: Okay. We have a consensus that we should 
proceed and complete the work. The second thing is whether we 
Should go back to the assembly for approval to continue or just 
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move ahead, and we have a bit of a division of opinion on that one. 


Mr. Bell: Could I give you a perception and a practical 
solution? it has been my experience--I have been involved with 
Subcommittees since 1973--where you have a matter like this 
treated the “way Silt Gwast@=in Wechewsprevious = parliament many secu 
resolution, the reaction you are going to get from your colleagues 
if you ask for permission is, why are you asking this? 


My practical suggestion to you would be to tell them that 
you have considered the resolution, the unfinished work and the 
eighth report and you have decided to complete the task. That 
joins issue with the House on the debate. If you get an expression 
at that time or receive word from your respective House leaders 
that this isn't something they want you to do, you are going to be 
governed accordingly. I have a $100 bill that says not one word 
will be spoken of it. 


A208. Ils 


Graham is right. Select committees expire when parliament 
dissolves and, strictly “speaking, this is a new legal entity@anc 
thereby requires a new term of reference and perhaps new 
resolutions.) He is@advising; you, of that. fou aneamporrtant pul poses 
I guess I am just saying from a practical point of view I don't 
think anybody is ever going to raise an eyebrow. I think those of 
you who have been around here longer than I have know that too. 


4:20 p.m. 


Mr. Van Horne: In the light of what Mr. Bell has said, 
would “it @not *be “proper =for=*you as *®charrman= come ce CrCmnouUaE 
leader, Mr. Wells, know that you would like to make an interim 
report with a statement indicating that we plan to carry on? If 
Mr. Wells, in his wisdom and with his experience, feels it would 
be better to come from him, he will certainly tell you in very 
short order. I am Sure he would go ahead and see that he himself 
introduces a motion, but I Suspect, aS Mr. Bell has indicated, he 
would likely say, “God speed to you," and therefore your repore 
could be made early and simply when we come back in October. 


Mri. Bell: » That'S,ay.gqoods suggestion. ot ethink it scouldaaue 
applied to all three House leaders. Just say, "Look, page one of 
our next report is going to say we are going to carry on the task 
and complete it; ®is**thatokay?™9L£ Its not, Pthey will ste hilagyas 
right there and then you will have to go back and change page one. 


Mr. Chairman: Are you in agreement with that? 


Mr. Philips. (Inaldibles)eeliosthesClenks 1 Seenapby ealici mm 
am happy. 


Mr. Bell: Graham might not be happy. 
Mr. Chairman: Before we break for the day, I would just 


like to talk about what we have left to do. John, do you think we 
can handle it all tomorrow? I am concerned with the fact that we 
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have witnesses coming tomorrow morning and the time that is going 
to take. 


Mr. Bell: We have one for sure, don't we, Graham, and I 
would be surprised, frankly, if we get anybody from the Ministry 
of Health on that second one. I would think the deputy minister 
might put a hold on everything. He iS a new deputy minister, and I 
think in fairness to him he is going to want to see what is going 
on. In any event, Mr. Chairman, I would be surprised if you are 
More than halt an hour with each of them. One is for clarification 
and two is really to find out what has taken them four years. 


Mire Chairman: The other Matters you have are 
recommendations denied. 


Mr. Bell: The other matter, when you finish the agenda, 
is to make a decision as to how and to what extent you want to 
deliberate the report tomorrow. The practice has been that you 
deliberate in camera, with a couple of exceptions, the various 
items in the agenda and to arrive at a consensus which I will 
record, take away with me, build a text around it, and come back 
mecomyoOumLAtCeGCY “Ona ine tne stall and finalize at. 1 think? there 1s 
enough time. 


Mr. Van Horne: Mr. Chairman, could I raise one other 
Matter of business and at least plant the thought in your mind, if 
not for some discussion? The first day that we met, just in 
passing conversation with Mr. Miller, we wondered if it might not 
be a worthwhile exercise to see one of the regional Ombudsmen. 


MremmGnatuman:mel, navenstams forgotten that, Ron. I have it 
on my agenda, travel plans, to talk about that tomorrow; that is 
one of the items we are going to be discussing. 

Meeeol eeuosme Mts cnarrman, = 1m. Keeping with) thes policy we 
agreed on on the first day, there is certain correspondence that 
was distributed that I think we should now have the clerk collect. 

Mr. Bell: Yes, he is taking them back. 


Mr. Van Horne: I am leaving my book; he can help himself. 


The committee adjourned at 4:23 p.m. 
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LEGISLATURE OF ONTARIO 
SELECT COMMITTEE ON THE OMBUDSMAN 
Thursday, September 17, 1981 
The committee met at 10:15 a.m. in committee room No. l. 


OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mr. Chairman: Members of the committee, initially we are 
Boing to deal with the letter from the Ministry of Health. We have 
Pit ious: ativicsemonninge Dr omer. es i) weMuGnay;ewhosgsuse thes director of 
OHIP's professional services branch. Welcome, Dr. Murray. 


A number of concerns were raised by the representatives from 
the Ombudsman's office yesterday primarily regarding the 
implementation of the committee's recommendation in the eighth 
feport. There is some question as sto just how  that,is being 
implemented. 


DOWYOURWaNtwtOsecaruyalie Lromethis ipoint:.1J ohn? 
Mramibolls Thanksyvou ae. ionaltrman’, 


DaaeMunray,wetO assist ayou and ibring yous fonward ito where (the 
committee left off yesterday: It referenced and read from Malcolm 
me conucmel cUtLCIEBLCOsEMe BOL uccpotembper, 1, 2 198i. which “is “tne 
Pct sic meDCcOONSe Musil mLyOUNW1. Urns COME Chem. COMMmUubcec. Srmet i1r St 
recommendation in its eighth report, which the minister indicated 
in the House on May 14 he accepted and intended to implement. 


ine panuiculan enn younhavesthes letterr Deforemyou;esyou, will 
Beeethat in the Second full “paragraph om ithe first page Mr. Gibson 
refers to instructions to you and says that you have subsequently 
taken such steps as to implement the recommendation, and he so 
records. 


Mia tmebiniiapeeSone, 1ofmussdonityehavesathes releréence...in» Our 
pendere sCan syourigivesit\|to us? 


Mo. 2Belli@rt'siBi(b):(1)siHasteverybody.got).B(b)? 


Moe. Chairman ei t'sGa am letter, idatedusSeptember: yi, addressed 
to the counsel. 


Mr. Bell: it’s) the laste document’ in rsectiontl: 


Dr. Murray, yesterday Ms. Bohnen on behalf of the Ombudsman 
referred the committee to a couple of conversations she had had. I 
Saink;) in fairness to her, she didn't state to the scommittee that 
in her opinion the recommendation hadn't been implemented at all 
Or completely, but there were a couple of concerns that she had 
about whether the notification that was to be given to people 
against whom an adverse decision had been made were receiving the 
eypes of scinformation. .set;,out- in (the recommendation concurrently 
Pernt hnemnoticemotanthesdeciSion, On, ein fact,gat all unless they 
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came back and indicated displeasure. 


In full fairness to her, however, I think we should give Ms. 
Bohnen an opportunity to restate that which she advised yesterday, 
and then give Dr. Murray an opportunity to explain =orreVvar Yi. 


Ms. Bohnen: My concern was generated in part by a letter 
the Ombudsman had received on July 3 of this year from Mr. Gibson 
in relation to code R991 and claims in which he said--and this is 
a quote of the relevant part of the letter: 


"Por these cases in response to the recommendations made by 
the select committee on the Ombudsman arising out of your eighth 
report we have recently introduced administrative improvements so 
that claimants whose claims have been reduced or refused are 
notified in writing as to the reason for our action. If this 
yudgemente= 16" “G@opUteGs ciel they seare notified ~ of **the "appeam 
procedures available to them." 


My tBconcenmeererom Mthatem Was afd> == tOesecie cCiming 9) OL aces 
notification of the right to appeal. I took it up with Mr. Gibson 
in conversations, and he certainly understood what the concern 
was, that I wasn't informed of any administrative changes or the 
administrative position OHIP was taking in response to _ the 
concern. That's mainly what I expressed to the committee 
yesterday: the timing of the notice; and I also inguiréd as “to the 
class of individuals who will be receiving this notice: whether it 
was all claimants who were refused under the code or some lesser 
group Of them. 


ime Bevel. Di. Murray, do you wish any further 
explanation? 


Dr. Murray: The directive came from the general manager 
to myself, quoting the recommendation of the Ombudsman's report. I 
was asked to arrange to implement it. That was as of May 21, 1981. 
At a meeting of our medical consultants, which we have 
periodically, maybe every couple of months, this was discussed and 
it was explained to them that this is what was going to happen. 
I'm afraid I was chastised for the wording that was Inj) thas 
letter, because it was at my instigation that it read that way. 


Mr. Bell: Which letter are you referring to? 
Dr. Murray: The one Mr. Gibson wrote. 
LOse Urals 


Mr. Bell: A truly courageous man: one who will disclose 
chastisement. 


Dr. Murray: But anyway, he was very intimately involved 
with that, aS I have been over a number of months, in trying to 
get this thing straightened away. But anyway, I guess it was in 
June that we discussed it at a medical consultants' meeting. I 
indicated to them at that time what the Ombudsman's recommendation 
was. 


q 


Myainterpie tation fasel.Say,,at .that.etime was that we call 
PheerSiOLoan Li atnerce 1Se am.cispute ~about it, then, there, 1S. .no 
question about all of them going the route of the appeal mechanism 
that is available to them. However, as I say, I was chastised 
because eo femilvessinterpretationss and ..on ,AUGUSt esl. slew DrepaLed.” a 
summary of the memo, a copy of which I circulated today. 


Mr. Bell: UUStamES CODDINGB Vou there, Sie F You have 
Baovidedgsus® todaye with, ethers memorandum you just referred to. 
Members allt have a copy before them. 


DieehMubiay tebicthink ethatmthatwissexplanatory. 


Mr.21 Bell:  »Would yous/just take the committee members 
through that and indicate where and how you consider this to be 
full compliance with the recommendation? 


Dyer Murraey:ieThe (second paragraph; deals. with, that. .When a 
Slaim  InvOlViInGweR9915 wwhichs: 1S;ea.—eprocedures snot eavailable .in 
Ontario, iS, refused by. OHIP _because’ of «a question of medical 
necessity--in other words, if we say that this is experimental or 
Peat ty Sch SyecthateOrmeEcnesOotnerse thingsand sfor scthatyreason™iSs not 
an insured service--at that time we will tell the claimant that if 
new does not agree with this: he has the right to appeal to, the 
general manager, and he in turn will go to the medical eligibility 
committee. 


Themmened.colwemelLLgub ili tyes committee asic ea) committee, of 
impartial positions that are appointed by the minister to look 
Bueresthese # cases sand 4 rulesraSssto whether they. do» fit ~inw as .an 
insured service. If they say it is, we then automatically pay; if 
BicyEsay sbuelsn ste then, wep noOtiftysthe: subscriber that it fas been 
Bererredutomthewmedical, eligibility secommittee and) that they agree 
Mich euseciatvelteers: lots aneansured, service, but that ~heshas sl 5adays 
Pneiwhichsihe secans.then, appeal that; decision to the health services 
appeal board. He will be notified at the same time as he is given 
the decision of)our, medical eligibility committee. If he wishes to 
Pondselceto the «general Smanager yhe “in turn wild) send: 1t,sto _the 
health services appeal board. 


Themithesscvent wthateathemeother|’ aspeca gos thesemsclaimsaljas 
macdressed;imand sthateis that if the fee) that»sis, submitted by the 
subscriber is reduced because we apply item three above--in other 
Pords, ites the usual. and, customary fee for that particular sarea 
Prcmeiteels less i thaneithe Eleemithat! has sbeeng submitted «by the 
out-of-country physician--then we will notify him that we have 
reduced it and for what reasons. If he does not agree with our 
decision then he has to appeal to the health services appeal board 
directly, or the general manager will do it for him. 


RouecaaeaseerOlsowingu that pair thesmauthomeiesse decloionsSeare 
Sent out under the date of August 18, which was the day after this 
aPemmEWwACEE written aleMiaws GibSOne indicated gstogshisSmeadminastrative 
assistant that we should set up a procedure. They said, "Would you 
measce workmwitheeDr,. Murray 'S start sto.establish@asprocedure to 
ensure that whenever a claim for out-of-province medical services 
B0rea procedure not available in Ontario. is refused or reduced I 
Review it before.the final letter is sent?" 
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We have been following that protocol in the event that we do 
have claims that are either reduced or refused. The general 
manager, myself and the chief of medical adjudication, who is a 
physician in my branch who usually does the adjudications, #gée 
together and decide what our answer is going to be (inaudible). 


Mr. Bell: How are applicants informed of their rights of 
appeal or reconsideration? In writing? 


DreeMurray=ainawhi cing peeves. 
Mrs¢ Bell: 1s Sie8atministry “form*that “has *beengprepareds 


Dis Murray: No, an individual letter outlining the 
reasons why their claim has been reduced, or outlining why their 
claim has been refused. 


Mr Bell !4 That«@woulld!™ apply! toe-all @such Yidecisions | thag 
are referenced in’ these™paragraphs;* 1S=tnat Corrects; 


Dr. Murray: Yes. 


Mr. Bell: “I do) not have’ any further “questions, =‘membere 
of the committee. 


Mr. Barlow: I have a question, Mr. Chairman. 
Are R991 and R990 the same? The letter refers to R990. 


Dr. .Murray: ‘In’ the ’year for 91981" "schedule Por = benelivas 
we ‘split@“theme® Before, in 99980778 the =codesenumber R990 was 
introduced to cover these situations. It also did cover, and now 
exclusively covers, those procedures that are not specifically 
mentioned in this schedule of benefits but are similar to but not 
the same as the items in the book; and, therefore, individual 
consideration will be given to those procedures which lie outside 
Gf the specific debinitron inveherschedulesor=penel pts. 


So we created R991 to deal with this particular problem, 
which is the out-of-province, not-available-in-Ontario situation. 


Mr. Barlow: So the business of notifying your clients 
cameVineas#oPPAugus tw. /7mise thaterighte 


Dr. Murray: No, it was. instituted on May 21. 


Mr. Barlow: “I “Had an inquiry not -too’ long “ago; 41 @cahngs- 
remember the exact date, and I would like to check back. ItC*wasma 
situation exactly like this, “involving one’ of my "constituents aa 
should just. like to check back whether they did” recelvema 
notification of the opportunity” to’ appeals" 1 Wir doetiac; =tia ma 
quite apart from these hearings. 


Dr. Murray: Sometimes those applications come in, and it 
can take a matter of a month or two before a decision really ws 
made. because of checking Several” "things. °Pirst "of all, iseeus 
available in Ontario? Secondly, what is “the usual “and customary 
fee in that area? These are the things that do take time. 


My. -Bareowse thanks you. 


Mie OOUGh) chest, mela tiMan peel sWONCEL stl tae iwmeMuLtay = COULd 
tell us about number three, "We shall pay the usual and customary 
fee for that geographihcal area." How do you establish what is a 
customary fee for some service that you may get outside the 
Bountmy,.monerevensgeons another) continent, andesityiSs not.eavaibable 
here? How do you establish what the customary value of that 
service is if it does not exist here already? 

Dea Murray: |e Ninety-nine wseper secent syofes thevestimers these 
procedures are in the US, and if they are, we usually will contact 
Blue Cross or Medicare or Medicaid in that particular area. 


The fees vary from New York to California; so-- 


Mr. Boudria: I am Sorry; 2F am having a very hard. time 
hearing you. 


ProeMurcays  leeisay, fare phoceduressthat imsitdenemusually is 
in the US; we have not run into any that have been done elsewhere 
as yet. What we would normally do is to phone Blue Cross in that 
area, and find out what the usual and customary fee is that they 
Bay, LOmethataprocedure, in that parea,. 


Moe Boudriacwe Supplementary wo gsthat;) Iedam 7] UStasthinking 
of the case that waS very well publicized lately about this 
certain gentleman who had a rare skin disease and had to go to 
EomiativwaeertOrum instance j/eeto metal wkinds wf treatments), Hem swas 
completely healed by this treatment, by the way, and it was not 
available anywhere else in the world except there. 


How do you esSablish the customary value in circumstances 
Mmivemthat, lt must be very difficultyato doy fgveadoesa not -exist 
any place else. 


DaseeMUurccay mm Dealing gwithearthatey panticulan y case, that 
particular treatment is being given by a Mr. Pavel Kozac, who is a 
biochemist and who is a defector from Romania to West Germany. 
When that first arose on the scene, we made inquiries through the 
German embassy and through External Affairs in Ottawa. I also 
wrote directly to the medical establishment in West Germany to 
find out whether anything had been published in the scientific 
journals or medical journals there, whether he was known as a 
physician. 


030 aim. 


ThemeLivestigatlons sturneds out? that ihneiers: nothasiphysician; he 
is a biochemist. But, under the statutes that were set up in 1939 
mioerestheirmigqreat leadére,at Hthat time .sin ~Germany, if someone 
MepiecdmcOomDe wan thealemisandssit. coulds»sbe sprovensethatmhesdid, no 
harm--whether he did any good or not was another question--he was 
given permission to practise his art. 


Undemeolunrehealthweinsurance siplan,4 OCLsecounse,,_, we; pay «afor 
physicians' and practitioners' services. Dr. Denby from Oakville 
Made a trip over on Sunday and back on Tuesday. I spoke with him 
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yesterday, and he said it works; it has worked very well for Tony 
Degabriele. 


But so far he is trying to patent the medications that he is 
using. And I understand--he could not communicate very well, 
because Mr. Kozac does not speak English; he speaks only Romanian 
and German--that there is a possibility--and I say possibility; I 
guess it is not in quotes--that he may be influenced to come over 
and reveal what his treatment is. 


Interjection. 


Mr. Philip: So are you saying that you will pay for it 
OG thateyou gweeisinot? 


Mr. Chairman: One person at a time. 
Mr, Vanyhorne: 


Mrs Van“Horne: I ‘wass’askingigathe doctor ifpthere _was “ane 
validity to the news reports that suggested that the gentleman we 
are Jreferring to ‘was’ trying eto ‘come! stoo,Canaday to Jestablishiga 
"oractice”" heresinwWanadar 


Dr. Murray: The rumours are that he has been offered an 
appointment at the University of Saskatchewan and somewhere 
elise--f Veannot- *remember where, butwitevis inWthestwesteer wanna 
Sure “fit is Alber'ta==but, “as I say, they!) anew@rumours ;igso siar gem 
we know, because of the communication problem with Mr. Kozac. And 
the only otheriicontact S1¥know is®DreeDenby- sSouthatsismsti1 lls 


Mr. Van Horne: Mr. Boudria asked about a gentleman from 
eastern Ontario. IS there a young boy from southwestern Ontario 
who is being treated over there too? 


DrsciMurray: Gl ibelveves thats there sane, Mat UClCeeO 6 oe 
Eime,, LourMor J LIVE PCHereserromeOntarao, 


Mio. #eChalrmans Io wonder #oife swe yw couldsiudeale cwatheieoee 
Specific Ttems) 1) dosnotethinkwyourgot anvanswermitomyourequestione 


Mr. Boudria: No. There were two questions I would like 
to answered First: (ofe all, ithat? man’ is:Precognizedieyin (Germanae 
obviously, as doing a medical service. You are saying that you do 
not recognize him as being a physican; is that right? 


Dr. Murray: That is item one. 


Mr. Boudria: Secondly, then, would you or would you not 
not pay for some or part of the service? 


DiESeMUEGay Non 


Mr. »Boudria: No. )«Even,jthough»Shessis® mecogqnizedssingeaes 
country as being--well, a healer or a man of medicine, if you 
wish. He is not a doctor by’ your “definition, but! obviously (he sisia@ 
man who heals by theirs, because he is licensed to do what he does. 


Dig meeucrdy:) = Ciewm=meatcal res tab lichment inemsGermany.s “does 
not recognize him as being a medical person. And the treatment as 
such hasS never been revealed to anyone else other than this 
Par treular one individual? *who Knows’ “the “treatment? therefore; it 
Rouldeetrall into the classification of “being/g*an «fexperamental 
treatment until such time as we could prove, or it could be 
Breoven;y not necessarily -here,= but tanywherey;sthat therytreatment was 
without deleterious side effects, either short-term or long-term. 
Then it would be accepted. 

Mena Ribose l iitaveemone ‘Short#isupplementaryryerand Ledo not 
Paneecoetunnwthis 9into ‘estimates,’ because _f realize that’ isrenot 
the purpose of this committee. But in some jurisdictions in the US 
it would be an osteopath who would be the medical practitioner. 
Bieve= are nou recognazeds ah@ Ontariot’ In *somem vofie the Srsmall 
communities they are the only medical practitioners. 


Would you recognize treatment by an osteopath and pay under 
OHIP for those services? 


DE eeMUL way: | Ate Cle ™=Dresent mctIMe=rOur + pOlICyee 1S esto pay 
osteopaths the general practice rates, yes. 


Meta erp la se ebUt rsineeOnNtcariom would! they "receive ‘the same 
general practice rates? 


DEPTeMuUlrray: =NO. 
Mee eriplips Therefore, df lL happen to “go into the United 


meaces;eiecanebe treated” bye’an Fosteopath on OHIP," buted cannot get 
that same treatment in Ontario by an osteopath? 


DYes Murray: True. 


Mr. Philip: Does that not strike you as a contradiction? 


Die MULLayssNOG 
Mes ceuilipee i tedoesny ti? 


Dr. Murray: No. 


Interjection: We could get into a long discussion on this. 


Mree Chalnpmans Yes." [9%wondernY if@-we sareinotosgetting off 
the track here. We are dealing with a specific area of concern 
from the Ombudsman's’~ office. We have heard the - doctor's 
explanation of how they are trying LO implement the 
recommendation-- 


Mr. het iLiger I may have opened up a new area  0of 
mivestigation=for the Ombudsman. If I can find one’ or two people-- 


Mr. Chairman: Perhaps we could deal with that at a more 
appropriate time. 


Ms. Bohnen, I just wonder if you would have some response to 
what the doctor said this morning. 
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Mse»«Bohnen: “ii ehave eonebaquestionw tors DreggMurrcy Cangas 
take it that, if a claim is reduced because in OHIP's view the 
service or procedure was available in Ontario, that too would be 
viewed as an appealable issue and that the claimant would be 
notiiredotreni sappea ts? 


Dr. Murray: If the service is specified in the schedule 
of benefits, then we are basically not reducing our claam-: 
therefore, there would be not be an appeal. 


Ms. Bohnen: Either I am not understanding your answer or 
we are talking about different things. My question was, if there 
is some question as to the availability of the procedure in 
Ontario and the claimant sought the service outside of Ontario 
because he or she was of the view that it was not available here, 
but OHIP was of the view that it was available in Ontario, whether 
Or not it is specifically prescribed in the sschedulemor benefits, 
would that person whose claim has been reduced be advised of his 
appeals? 


Dr. Munrayieel wouldgesay nojyaibecause Gni= thep proceaume is 
in the schedule of benefits it is available in Ontario and 
therefore R991 does not apply. 


Mr. Bell: That eis) oan  interesting@spointye occ UO ege ise 
memorandum that you have just distributed to us, August 17, 1981, 
says where the claim is paid--oh, I see; that does not mean a 
claim disallowed at zero. 


Mri... Goodman: Io am wondering Saf 4) perhaps) Dr. aaMuriray sacar 
explain how simply by virtue of the fact that it is contained on 
the schedule thatipsol! facto “is proof that it §is/eavailab] aga 
Ontario. I do not quite understand that. Perhaps he can explain it. 


Dr. ‘Murraysecdli: theywmethod:«byswhich jitems doljget Anco mene 
schedule of benefits and how the items in the schedule of benefits 
are deleted if ‘they’ are being done in Ontario, syusually the 
practitioner who is doing that procedure makes an application 
through the Ontario Medical Association, or through his section, 
for an introduction of that item in their fee schedule, which we 
normally will follow and introduce those <itemssgun) (Crme eae 
immediately. Therefore, if a procedure is being done in Ontario, 
it will eventually end up in the schedule of benefits. 


Mr. Goodman: If the procedure were being performed in 
Ontario and were included in the fee schedule, may I assume 
likewise, should the procedures stop being performed in Ontario in 
the event that the person who formerly performed it no. longer 
performs it or leaves the jurisdiction, that there would be a time 
when it would still be on the schedule but no longer being 
performed in Ontario? 


Dr Murray: welhac could happen, but in that interval we 
would then make an inquiry through the respective section of the 
Ontario Medical Association as to whether anyone was performing 
that procedure; and if they said no, then it would automatically 
fall under ©R991). 
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MY. ae GOoditianss Bismome note denyingip.tiat.@e Buty. cone thesiother 
hand, there may be a time lag between a situation where the 
service was being performed in Ontario and the time when it is 
deleted from the schedule because it is no longer being performed 
in Ontario. 


10:40 a.m. 
Die Murraycethat could: happens. 


Mo. a@eGoodmanss) Dow yOu Note thankasunder )sthoses. circumstances 
Suemightoobemappropriate, notwithstanding the ..inclusion,..in the 
Senedulbe, «to provide; claimants jwith the right of. appeal on.,the 
basis of nonavailability? 


DineMubbavVecm li, ineract, le ausm Otisa Vamkab Le. 
Mr. Goodman: That is precisely what I am saying. 


Moen BOnNen se Moe Chainman mathe @iconcerniawhi ch) elediptoetmy 
question was that the persons who sought the service outside of 
Ontario, one would think did so because they were of the opinion 
that the service was not available in Ontario. If OHIP's position 
Psethat, "No, it waS available in Ontario and therefore it is not 
on R990; therefore it is not a claim for which we have to give you 
motice Of your | sappeal;"SFits seems eto smemithat -athengsQHIP» is 
predeciding the very issue which one would expect the appeal board 
Semeneminmanmposivticn, tomdecide.» and mthateithereforesséthespnotice 
should be given to those people as well. 


Mr. Bell: I thought I knew where you were going until 
that last comment. Are you Saying that the decision you have now 
spoken about, OHIP's decision not to make any payment because the 
meocedure is@available Yin» Ontarnio;viés, -ini effect, -asxclaim; under 
R990, or now 991, which is refused and therefore, within the terms 
eeeathe tcommittee'’*=s) recommendation, ‘such. a decision “must. be 
accompanied by notice of appeal procedures? 


Ms. Bohnen: Prast Git aisle Mier. Bell, net is my 
Bnderstanding——DriwMurrayemcan »certainlyse ycorrect) me--iE these 
people have the service performed outside of Ontario and OHIP 
Beelserit- was available in Ontario, they will still pay some 
BeaiOnmOcedi tlm tpiiseijuste agquestiongof ereducingy«the amount which 
they will pay. 


BULEECLOMTAalSWeEDIsyOUL » GUeStION ~GiLrectiy, Yes, sty (think any 
person who makes a claim for repayment for a service performed 
outside of Ontario is making a claim under what is now R991 and in 
order to comply with the select committee's recommendation all of 
those persons should be notified of their right to appeal. 


Musee Goodmans] | Ande sigivene® Dos eMurnays) @latestevadmission 
oiace there sis going to bela time, lagi between) the) time when «a 
Matter was formerly available in Ontario and therefore included in 
the schedule, and the time when it is deleted from the schedule, 
Surely that right of appeal should be given so that the person can 
elaim) beLonemtheslappeali boards thats thessenvices was, inefact ,not 
available in Ontario? 
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Mr. Bell: I understand and right now I do not want to 
get) intomepeciticsh! ebubiimehink (that is gan example of the whole. 
What do you have to say about that, Dr. Murray? 


Dr. Murray: We have run into several situations where, 
to take an example, we have a particular physician in Ontario who 
sees a procedure that needs to be done, so he says, and in his 
opinion the place where that can be best done, because maybe the 
particular tindividual’ didgitheminitiabework on ite introduced 97a 
has been doing it for 10 years or 20 years or whatever it mighe 
be, and he indicates to the patient that the best place to have 
this done in the world is in Leningrad. He says, "You could have 
it done at Toronto General Hospital, but the best guy in the world 
is’ sin *“Leningrad.") Are we going! to “then! (say@thateiwemwiit payasems 
fee that is charged by the physician or the surgeon in Leningrad 
because the patient wants the best? 


Mr. Bell: fokay feholdiithate thought,” hold @thatwexample, mag 
iispeakigood wone. et’ us ssay that in CHIP Sjopiniongecuc surgical 
procedure is available at Toronto General Hospital. If the person 
for whatever reason said, "I want to go to Leningrad," and submits 
aweclaim fore payment, VOHIPymitorecr easonss JUSstmectated, denies that 
Daynenra- 


Dr. Murray: We do not deny the payment. We would pay it 
at the rate that is in the schedule of benefits. 


Mr. Bell: So you reduce the amount of the payment from 
that which the applicant claimed for; iasethaveurghe: 


DridiMurray:) Yesi, (but®werthave Pnotipreduced Chesspaymene ae 
specified in the schedule of benefits. 


Mr'.o /<Bell: 7°No}® but . haves! youw> paid elasiilessemr feeBecher 
submitted by the subscriber? 


Dre. Murray: yes. 


Mr. Bell: Then #in. accordance with ? thisesmemorandum [yee 
would notify that person at the time of notification of the 
decision that he may appeal to the health services appeal board. 


DreveMurray seaNCy mac would not, because the procedure is 
available in Ontario and therefore does not lie in the category of 
susie Ih = 


Mr. Bell: Then we do have a difficulty. Il am, indebted yte 
the Ombudsman's representatives FOL drawing this to the 
committee's attention. 


The recommendation of the committee says: "The Ministry of 
Health give prompt notice to all persons whose claims for benefits 
under R990"--now R99l1--"are in the future refused," and then full 
particulars, #@etiscetena vie Thercmarersno distinguishing features or 
categorizations’ ofi:the) type of claimsi,, or) ithentype:of sefusals. mame 
was just stated for obvious reasons to catch all claims under that 
code number, and all refusals made under that code number. 
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If my memory serves me correctly, one of the two complaints 
that the Ombudsman investigated under this category was the very 
Situation we have talked about, where if a person went south of 
Bhemsporder for #auprocedure, ssubmitted sagclaimgandsOHEP took, sthe 
position that that was available in Canada or Ontario and thereby 
reduced to the OHIP fee schedule, it seems to me there may still 
be a gap between the recommendation and the implementation. 


Die MULC a yen Same Saynenbastcaliuy wut ewegsane hto Interpret 
that R991 deals with those procedures that are not available in 
Ontario--in other words, if we have a gentleman in Toronto who 
wants to have his hernia repaired, and he wants it done with 
anodized steel wire instead of going to Shouldice and the only 
place he can get anodized steel wire is in Buffalo and it 1S going 
to cost him $1,000 rather than $250. 


Mielec meen lem ont... SLet US) not —cdeal with™ =the easy 
example, because I think everybody in this room would agree. Let 
us deal with something that is on the horizon such as a pancreas 
transplant, and a person goeS down to a clinic in the United 
States, in Texas, and undergoeS a pancreas transplant, and OHIP 
takes the position: "That is available somewhere in Ontario. There 
is a team working on it and, therefore, once we determine what the 
mee would «be;) wee are@vonly going)to pay that fees" Should.not,,-the 
Berson who has gone to Texas have’ the right at Teast to ask) for a 
review of the original decision that it is available in Ontario? 


I deliberately chose that example because of the fact there 
is about to emerge an operative procedure in pancreas transplants 
in Ontario. My information is they may be already taking place in 
some jurisdictions in the United States. That is a narrowing in on 
a specific complex procedure. Respond to that, sir, if you like. 


Drions Mugray): TWOU Cte ScVesrChatent, wethie siprocedure is 
available in Ontario, is being done in Ontario and the patient 
chooses to go outside of the country to have that procedure done 
then he does not fall under R991 and, therefore, the appeal 
procedures are not notified to him immediately. 


Mr oe bell :wOkay,waust #tos Sum. up, <aniathis’' appeal procedure 
and notification. that we have been talking about, the issue 
whether or not there is an available procedure in Ontario will 
never be subject of the appeal. 


Diwe MunEayisegNo- 


MymIGOOKG: Sivecomeé;meacross thism. quite softenmainsiWindsor. I 
have a number of infant cases that I have dealt with over the last 
few years, some of which have gone to the Ombudsman. 


What «'would happen in the case of a child--and this has 
happened--who cannot get the service in Windsor and has to use the 
eeoroicetacivitires2ethe facihities are jinsLondon, Ontario, -butsthe 
Paola 's life would be in’ danger by transportation to London. would 
that person be subject to an appeal under this regulation? 


Dr. Murray: What we normally do with those cases, and 
Mevesdonewin thespast, is that because of the emergency nature of 
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the situation we will pay the hospital bill at 100 per cent, but 
the assessment and the care given in the hospital visits made by 
the physicians in Detroit are paid at the same rate as they would 
be to a physician in Windsor. 


USS OM areTs 


Mr} Cooke:" TP 'know.e8 That’ ist why) they» haves’gone= ito" the 
Ombudsman, and that is why we have never been happy because there 
is not the choice. In fact, in one case there was a $5,000 charge 
to the family above’ the OHIP “fee ‘schedule. “What=1 asked is, is 
that subject to appeal? 


Dr. Murray: No. 


Mr. Cooke: Because the procedure is available in Ontario? 


DS et IY CER eee SRE necessarily, but the assessments, the 
procedures, the visits and what have you that were done are 
available in Ontario if they are being done by physicians in 
Ontar vo 


The problem as I see it, philosophically, is if you sare 
Going to? pay-e$35 Ota: ‘days for] Nospitale vismr set on physicians in 
Detroit, and you are going to pay $8 for daily hospital” visitsgies 
physicians” in Windsory = beknow wwhere sd Swouldmipe practisingsigie 
would not be in Windsor. 


Mey Cookee=rt@turiderstand thaty! bute ralsolyunderstandmtias 
families have no choice but to go to Detroit or lose a child. 


Dr. Murray: I think there are extenuating circumstances, 
yes. But as I say as far as the appeal mechanism is concerned, as 
I understand it, the general manager has not reduced the payment 
for that assessment as dictated by statute. 


Mr. Shymko: I wanted to refer to the factor of awareness 
or ignorance on the part of an individual whether or not such a 
practice, procedure, service or treatment is offered in ‘OntariGe 
It would be no surprise to me that many individuals are noe 
sophisticated enough perhaps to know of a specific specialized 
treatment or procedure offered here. In many cases his own family 
doctor or practitioner may not be aware that such a service is 
offered, and on the basis of this ignorance he may” go “and® seer 
such treatment outside of this province or this country. 


I just wondered whether or not that factor of awareness is 
guided in your decisions in many of these cases, including 9the 
question of the best treatment available. 


Tf youPare="in® a@craticale@situation ofmlitesorsideachyy ium 
nature dictates that you will seek the best treatment available. 
Very often, such a statement made by a family physician will guide 
that decision and the victim may be suffering undue financial 
burdens in” béing® glided” by ¥ that/tsuggestion. Sis gjuSsteewonderes 
whether these factors become relevant in guiding some of your 
decisions. 


iS 


Die UcL ay oewiacwewemenhavessaone Sabot thaiteserceetina t eiwiten 
this question was being discussed approximately a year ago now, 
mina we established our ® criteria ~for® R991, a bulletin® was 
mercuuatea to every 9physician ‘tin’ Ontario! indicating! that: 21ftra 
MarsrenUeclicswegoing @tolteber sreferred® ‘to® anyonem*outside of our 
jurisdiction we would have a referral by that physician and have 
prior approval by OHIP, so that we would be given the opportunity 
to indicate to that person what financial problems he may involve 
himself in. 

In other words, to take an example, if we have somebody who 
is trying to build a Swimming pool in Texas and is charging $8,000 
for a procedure, and the usual and customary fee in that area is 
$4,000, we would indicate to that particular individual when they 
were aSking for approval to go to Texas that we would be prepared 
to pay approximately $4,000 for that procedure because that is the 
usual and customary fee. 


Ma ae ooymko-eeWOuULdSsy OU OfsSupposemnthatye theressmaydsbeag cases 
where the physician, although he has been notified by you of that 
Bamelcularm aspect ob informing,faypatient, mayi;not haye!’done so? 
mhe onus, apparently, is on the physician» to inform his patient of 
that. The patient does not know that. 


DieeeMuUrrayem Weetry tomeeducate)) the iprofession **somithat 
Eney Will act in the best interest of their patients.  ©=We ‘have 
stressed this. It is in the best interest of his patient to have 
this approval and knowledge before. 


Moolah Osea yucte wondermmwhetheraithemgovernmenu itself 
Breultamperhiaps pein thesinformationwethat Wiepublicizesiinrtermsisot 
Povercising = .the**services —'of OHIP;,® stress! this factor oto “the 
population at large that, in case you do seek treatment outside of 
the country that--I just wonder whether most people are aware of 
Bat. 


Die sMUbiay-eaNCmares Coying@:tomaddress wthathingourmdeneral 
guide which is to be published and updated periodically, once 
every year or two years. 


Ms. Bohnen: The concern we have over the Ontario health 
snsurance plan's’ apparent position to this day that, where the 
Becue #isu ones of favailability finwOntanio, e1itigiseinot considered 
appealable, stems from the frequency and number of situations in 
which the issue arises. I think members of the committee have 
mentioned that. 


PUtLeatic CML OMmCpUteramD tL amoOlve soCality Into. the discussion, the 
issues which all come down to availability in Ontario, which we 
see most frequently, is the question of whether the procedure is 
evarlable in) terms of time,,-although geographicallys speaking it 
may well be available; secondly, the awareness of the availability 
of the procedure to the claimant so that, can it truly be said 
that the procedure was available to them? 


Third, eisomething which) *has @notetbeente mentioned Ayet;, sthe 
Characterization of the procedure. OHIP may well characterize the 
Surgery, for example, as item A, B, C, D available in Ontario 
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whereas the patient and the out-of-country physician may Say, "NOE 
it was something different." I would suggest all of these are 
issues which the committee intended in its recommendation to be 
subject to appeal. 


Mr. Boudria: I think the whole matter of whether 
something is reasonably available in Ontario should be appealable, 
not just available in Ontario. 


For instance, if a constituent of mine living in Hawkesbury 
needs a procedure that is available in Montreal and it is rather 
urgent--Montreal being only 45 miles away and Toronto being 300 
miles away--that patient should be able to argue that service was 
not reasonably available. Although your schedule may say that it 
WastSavailabley vit’ may #not intefact) uduessto gecertaingcircumstanceam 
time, and so on and so forth, be reasonably available in Ontario 
fOr lai. 


By the same token, somebody who lives in Kenora who requires 
a surgical operation to be done that is available here in Toronto 
and is also available’ in’ Winnipeg,» only a short > distance) away, 
could argue the procedure was not reasonably available to him in 
Ontario. I am not saying that in all cases OHIP should grant maybe 
100 per cent of the fee schedule, but at least when those people 
are not happy with the result, there should be a mechanism by 
which they can appeal those decisions. 


What you are saying, doctor, ,8is thesiminute si tess sino 
schedule, that constitutes a nonappealable decision. The fact that 
it cts) Tinwyouryeschedule sqwhethemserite 2SiyOrey i tie Sa anOU mor sewae 
reasonably or unreasonably available, is all inconsequential. The 
minute’ it: isin your schedule, sit; constitutessbeing. availablewag 
Ontario and therefore cannot be appealed by anybody at any time. 
Surely, you must admit there is something wrong with that. 


Mr. Goodman: Mr. Chairman, I am wondering if perhaps Dr. 
Murray should not be provided an opportunity to indicate to the 
committee and to our office what problems, if any, there would be 
ing providing ansappeal sto sthese, people: 


Mr. Bell: We have already been told by Mr. Gibson, I 
think, a year ago that the real problem is»= thes number jon 
appealable decisions or the number of requests for appeal that 
will ‘develop... Mr.’ Gibson 'sindicated {some real «concern \wathg@as 
ability® to.cope, with, that. gAmmis connect Dr aeMunEayiec 


DrwagMurrayicieyYes: 
Mr. Bell: Can I just ask a couple of questions? 


Mr. ‘Goodman: 9 I\'- am wondering,» before syous proceéd, (sMre 
Bell, what proof there is of that. 


Mr. Bell: I am not sure I am worried about whether there 
is proof. I have the general manager's statement that they, ane 
worried it is going to increase an administrative work load. 


Mr « * Goodmans: em woubd bikes wosestate ~Loussthe seecocdsa: ae 


tgs) 
we are concerned that there be proof in the Ombudsman's office. 
The question of fairness versus efficiency, clearly there should 
be an onusS on OHIP to show there would be a serious problem with 
efficiency and provide proof positive of that before we ride 
roughshod over claimants whose claims are appealed. 


Mr. Cooke: What difference does it make if they do prove 
moo teers trnprehkbevant.: 


Mr. Bell: That's right. What difference does it make? 
Mr. Goodman: I suggest that iS one item that-- 

Mr. Cooke: Fairness is the bottom line. 

Mr. Goodman: Fairness is the bottom line. 


Mr. Chairman: One at a time please. Let us not. get 
carried away. 


Piaa.m. 


Mrem coulis MUubrAy a Willy you. confirm .for, the. committee 
that the decision whether or not an operative procedure or medical 
BEocedure ; is ,available sin Ontario .is the general manager's 
decision? 


DEReMuUbcay meNOtmecessaraliy. 
Mice l Pett. wsynots 


Di. aenlulvayi: @eaNO eueuitcememaVe coo Btoeiticasmedicale <cliqiubility 
committee before that decision is reached. 


Maaeoe Lm bUtel Set —— 
DinmiMilnt csigs lee Saye coma yd Ona plOtmoh timesiitedoesmnots. 


Mrvenbel):Setineemost ecases;y iS  Ltyrthedegencral. manager 4s 
decision? 
DEeMUEvayie? Yes. 


Mr yeBellseeinsanye events. regardless i-of, whether, 1t'.goes,).to 
the medical eligibility committee, the general manager has made a 
decision in each case at some level of the process. Is that right? 


Dr. Murray: Yes. 

Mr sibcieiesen DO you Jinave SEMrew Cibsonusnm letters, coe me. ot 
September 1 before you? 

Dr. Murray: Probably. 


Moe? Be Wlaswouldmyouw turns tons paged Atwoyoi thatjeletter ~and 
Mime particular stheaysecondssparagraph?e S15 should ssay™ that. your 
memorandum reflects also the substance of this paragraph. 
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He says) -S"thet@eminisery ws SpostTtion which reflects the 
recommendation of the select committee is that a lenient and 
flexible approach should be taken in such cases." 


Just stopping there, what he means by that, andisit) 1sidalmosse 
word for word in your memorandum, is that claims for payment under 
R991, a lenient and flexible approach will (be™takensaserogborh tire 
eligibility for such a payment and the amount. IS thavicorsect 


Dee Murray: Skrogne-. 


Mr. Bell: Does that also include leniency and 
flexibility on the question of whether that service waS available 
in Ontario, the classic Hawkesbury, Kenora, Windsor situation? 


Drs Murray: I ® would “say, yes, “it 71s” “looked 9eupon that 
way. But if we find that we are bound by statute to pay it the way 
it dictates in the book, that is the way we pay it with an 
explanation to the patient as to why. 


Mi Bell: So that under the present system, 
notwithstanding the statement about the leniency and flexibility 
the general manager does not have the discretion to allow an 
application for payment of a procedure in Detroit for Windsor Foz 
Montreal for Hawkesbury or Winnipeg for Kenora, where that 
procedure is somewhere available in Ontario? 


DY Murray: No. 


Mr. Bell: AYES one We understand that now. This 
paragraph goes on to say that, "All decisions of the general 
manager, in such cases, should be appealable and that the claimant 
should be notified of the fact and of the procedure to be followed 
in all cases where the claim is refused or is reduced." 


That says to me that all decisions of the general manager, 
in such cases, will be appealable. One of those decisions in such 
cases may be that such a procedure is available in Ontario and 
therefore we deny the claim. Do you care to respond to that? 


Dr. Murray: As I say, if a procedure is available in 
Ontario and our information is such that it is, it therefore does 
not fall under R991 and therefore the general manager is not given 
leave to make any decision. The decision is made for him by 
statute. 


Mrs Betis But he has to exercise some degree of 
judgement to decide whether the procedure, which is the subject 
matter “of ‘the ‘claim, is®within® the codes Is™that not correct sams 
is not an automatic thing. 


Doe) MUPEAY see wee Cm OCCOUUG is in the schedule of 
benefits then it is automatic. 


Mr. Bell: The general manager has to make the judgement 
the procedure is within the schedule, does he not? 


Dr. Murray: eS 


le 


Mow bells | rs@athatienot ma AdeCisionmol. themiceneral m@ manager 
in respect of a claim submitted under R991? 


Dr -SaevUlbous Eigiteeiicg MotCeg,submitted ggundcrseenIot: ities 
PaomsetediSuinderseRi23:(on S6/7iacltéis not angR99L»iE.the- procedure iis 
available» im Ontario. There is already a pre-scheduled. code 
assigned to it and by statute he iS required to pay that amount 
opposite the amounts shown in what we refer to as schedule 15 
which is our schedule of benefit. 

Mr. Bell: I am misunderstanding. I was under the 
impression that this problem arose because people were submitting 
claims for payment under R991. 


Dieu nr ey aeNO pane VaaareaeSsubmittinggaclaims, sfor spayment 
alleging that the procedure is not available in Ontario. 


Mya. Bel ls Under $R9904% 


Draeiuata yao bled DCG mitnateetheymreane not. available. We. are 
Phe ones who assigned the code. to it. If there is no other code in 
the schedule of benefits by which we can pay that claim, it then 
becomes an R990 or an R991. 


Mapaebeiic: melae svouldmemsay gethat © youjehave jsomeya colleagues 
Behindwyouwand, if you; feel you would like, or if any of them feel 
Biey can contribute. or assist the committee or-— anybody -here in 
this exercise, they are more than welcome to come forward. I know 
they are on this other matter. 


Is there any other reason why the general manager or the 
meamstrny 7s veluctant vitowemakelptheigissue iof gwhethen» ory notarthe 
procedure is available in Ontario the subject of appeal than just 
the perceived increase in the number of appeals that would follow? 


DreeMubraywece Chinkessthesinumbera,of t appeals, could «escalate 
mothe pointioL tnot Ibeing able. to) handles them sunder, the present 
circumstances. 


Mr. Bell: But is there any other reason? 


DigeMULT oy saeASee leisay meth egsotherms sl tensiawew ares speak ing 
of, when they appear in the schedule of benefits and confirm that 
they are still available in the province, then are paid by statute 
eat the amount shown in the schedule of benefits. The general 
Manager does not have discretion to change that amount. If he 
reduces the amount as shown in the schedule of benefits, then 
there is an automatic appeal, yes. 


Maro ll ilk O awe micileee Us tweet Ving me Omthi nk es OL way raCcurtious 
S7cemtipasanesarea, that sis,obvyiously.of great. ,concern, to everyone, 
Puamthatuisathe cancer patient: who goes to Mexico fon the .type of 
treatment that may not be recognized in Ontario and may not be in 
Saem coders n, others words, tay.question, of thes type of. treatment 
offered by a medical institution of doctors and recognized doctors 
mmm enat particularecountny. Diethe patient, after being subjected 
Bomthe treatment, is cured, would there be any way he would try to 
recover the expenses incurred? 
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Mir eecshymko? Siimmaothermawords),, sitesyou HecOgnizer lt, s ltevVce 
believe a certain treatment "which is not availabletthere “because 
the medical profession does not recognize it as being successful 
in treating your particular problem, and I know that many have 
been trapped or are victims because of either rumours or various 
aspects of publicizing a certain treatment, you are admitting that 
you would cover that expense? 


Dr. Murray: No, we would not cover that expense. 
Mr. Shymko: You have said in the case of that-- 


Dr. Murray: We may receive the accounts from the 
subscriber ‘to’"*bey paid. Il) thought that was what®you@asked: 


Mose Shymkovmnavemethere been cases, such as the case of 
the clinic in Mexico which is apparently enjoying some reputation 
internationally, ¢Gither “because of “doubt “in “the —profession soe 
faith of Manyupatrents is providingwar cue “Lor "Cancer: 


Dri ) Murray:)8iWedthaven never "received s any sbi lls "fl Ong same 
Ontario subscribers who have been there in that particular case. 


Mr. “Goodman: Mr’ Chairman, perhaps” I “should “make as 
clear, although we concentrated on the 
availability/nonavailability issue, there are certainly other 
broader issues where the general manager exercises some judgement 
that ought to be appealable and, as I understand with its present 
pOSItion; are note 


I can give you a further example. If a patient has a staph 
infection and enlarged glands in a hospital in Ontario and the 
doctor feels it may be dentally related and suggests that X-rays 
be done by the hospital's dental department, those X-rays may not 
be paid for on the basis that they are dental and not medical. So 
they would not fall within the schedule. 


Likewise, that decision should be appealable because 
obviously if the doctor ordered it and ‘it sis ‘related sito® Che 
medical condition--notwithstanding that the doctor in the hospital 
felt the X-rays ought to be taken by the dental 
department--clearly that patient should have the right of review. 
For the general manager simply to say that is a dental procedure, 
again aS your counsel has pointed out, he is exercising a degree 
of judgement in making that and the patient should have the right 
onsappeal to dispute thathyudgementronsthesftactsscrVrne teaser 


I don't want us to be in the position of being here again 
next year on the basis that the committee thinks we are confining 
the problem to availability/nonavailability. It goes much further 
than that. It goes to all sorts of discretionary judgements made 
by the general manager where he says it is not covered and the 
patient says it is. 


ars IM) eae ills 
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Mina CS erpenscOUlatly , a Mie sCnairmans mel saitbhinkestonene 2should 
be an appeal and notification of the extenuating circumstances 
suggested by Mr. Cooke a few minutes ago. While I appreciate Dr. 
Murray's position that OHIP makes every effort to notify patients 
See aAMOUnNtS ™*thath will¥2beo) paidi iby! OHIP,?iand) tindtrealizedsthe 
administrative problems this may cause for OHIP, I still think 
there are some extenuating circumstances that have to be taken 
into account. 


WalulleeLeopeCCtmelCOm Lalrness ;mawhichm [emwouldm agrees i TSstethe 
underlying issue here, I think the availability of services under 
mo, ODL ei syous preter Sunder Sadminisitration! #decis ions -by® the 
general manager, should be appealable. I think the majority of 
committee members here today are of the same opinion. I would 
Suggest that the committee make that recommendation. 


Mase Cilatuilat see en aOnuuesthankemthene qeistaanyveo-pointebein 
carrying on. I think we fully appreciate the position taken by the 
Ombudsman's office and the ministry's representative. Are there 
any further questions from the committee? 


hank #yOu @Vvemyoeemuch;, doctomyeatorsevappeaning «<=hene on such 
short notice. We appreciate it. 


Could you gentlemen come forward, please? Are you prepared 
to carry on without your colleagues? 


ice CGUuLOl meIaNCiLinkeerniganmsmOmMmentaormsossOneeiwent-: Out..to 
call and one went out to get the gentleman he's calling. 


Mr. Bell: For the benefit of members of the committee I 
think I had better give you some more background than we started 
with yesterday. 


Mone eocnabbiman: #uCOULd Syouest indicate’ scwhere! welsearesilingethe 
book? 


MERumbeLls@ ewe mwralecrmatmo(¢)i( 4nd i merThism@tismther matternmor 
the fourth detailed summary in the Ombudsman's third report which 
Room rererredqrto by you at?’page® 32 in your fifth report. I do not 
have the benefit of the Ombudsman's third report here today. I 
would appreciate if Mr. Goodman has it if he would let me have 
that because I think you need more detail. 


MUeeGOOdMcdl: |. DeecimeSOLny wapl Jedonstaeehav.er= 1 tii d1deanot 
anticipate we would need it. We are arranging to get one now. 


Mr. Betis: The three recommendations made by the 
Ombudsman are clearly set out at page 94 of the appendix of his 
Beport ‘that you have; in this part of the brief. 


The discussion yesterday centred around recommendations two 
and three; two being: Every unsuccessful candidate be provided 
with written reasons as to why his proposal was rejected based on 
these criteria; and three being the amendment to the Nursing Homes 
Act, in terms as set out on pages 94 and 95. 


PeeyvOUDrm DEL Cie LepOLt,, Ons pagel 32, . yOusmsavesthiewmrollowing: 
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"The executive chairman of the area planning co-ordinator 
responded on behalf of the ministry as to the additional steps 
which have been taken subsequent to the letter from the minister 
to the Ombudsman dated Mays 4, ©1977." That (is), attached’ sasaqga 
schedule to this report, and I will refer to it in a minute. 


You..d0 onvthonsayne pahemcommuttee! pspsofestie opinion that the 
ministry | hase. and iawillwscontinucge toms fully gcomply with: pthe 
recommendations of the Ombudsman." 

Schedule D starting at page 114 of the fifth report contains 
two letters actually. One is a letter from the then executive 
Chairman of the area planning co-ordinators, David Corder. I think 
He has a different position?inow; at#ismirrelevant eingtanyg cvyenG. 


He wrote to me on August 10, 1978 and he says the following: 
"Under recommendation of the Ombudsman that all applicants should 
be informed well in advance of the due date for applications of 
the criteria’ Upon*®which®the ministry @intends®@to enely pn] cteceleras 
That is the first recommendation. 


He says, "We have developed a procedure on evaluation 
criteria for assessing nursing home proposals." As I said, we are 
not concerning ourselves with that right now. 


As to the second recommendation that every unsuccessful 
candidate shoud be provided with written reasons as to why his 
proposal was rejected based on these criteria, he comments as 
follows: 


"vyouso may ) be? assured ‘that’ * wero will ‘provideo@a,awritter 
explanation to unsuccessful candidates as to why their proposals 
were rejected. I am sure you can appreciate that subjective 
criteria such as the concern for human needs, originality ane 
creativity, and the capacity to relate to the community might be 
fairly difficult, and. indeed’ at. times toog, provocativeuiaas 
communicate objectively. However, I am confident that ways can be 
found»!tos touch» onsteven, (these points ,in.,a »way,jthat will )be 
perceived as being helpful to the applicant." 


Then under :the heading "Action Taken," he says: "Since ,the 
date of (the minister's letter“--that would be, the)» May. 919m3 
letter--"there was only one proposal on which letters of rejection 
have gone out and the procedures outlined in the minister's 
comment was not followed. AS you are aware, I have not been the 
director of the inspection branch since September 1977, andl 
cannot. at this time, owing .to the present .director beingiges 
vaGation, reconstruct | whatwihasssoccunred sto give si Scumt O mee ieee 
Situation. “However, I° will ’'discuss’ ‘thiss#situation swith siMe gas 
Brubacher on his return from vacation and be prepared to Speak on 
the issue of the committee meetings." 


Then under the heading of the amendment, he says, under 
minister's comments: "I agree with your recommendation that 
successful applicants have a right to an immediate conditional 
licence subject of course to compliance with the terms of the 
proposal under those provisions of the legislation which relate 
generally to licences." 
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He SlLS ss pLepared™s COM DLopoSe fam provision gato thisseeffect, to 
amendment, but under "Action Taken" really nothing has happened 
because he refers to a substantial review of existing nursing home 
mecislation, sand tovthebreview at this time, 1978, still» being) in 
the early stages. 


mu-20 a.m. 


Them. chevenrexL Ss letter,—ssSeptempern 26701197 So meerne a, followup 
under the recommendation by the Ombudsman that every unsuccessful 
candidate should be provided with written reasons why the proposal 
was rejected, he again says--he really repeats what he said before 
mndaer the Minister of Health's confidence, asSuring you’ that a 
written explanation will be given. 


Then under action taken, he again refers to the only 
Proposal in the interval where rejection was given and where the 
procedure was not followed. He says, "This situation arose due to 
the newly appointed director of the inspection branch being 
unfamiliar with the Minister of Health's correspondence with the 
Ombudsman." 


He then says: "This situation has been discussed with the 
director involved, and please be assured that this issue will be 
addressed in any future awards of new nursing home beds. In 
addition, this letter will confirm my agreement on behalf of the 
mriistry Of” Health) to “share with ‘your committee a copy ,of the 
Pinal document arising out of this ministry's substantial review 
of existing nursing home legislation." 


The next communication you have is the one we read from 
yesterday, the letter of September 16 from Graham Scott to me, 
where at page two he says, "We have in mind to introduce the 
specific changes with regard to the award of a conditional licence 
as recommended." That goes to the amendment provision. 


"We are hopeful that amendments to the Nursing Homes Act may 
be introduced in the spring. I may add that over the last several 
Bears, the “ministry has. formalized the request for proposals 
process for new nurSing home beds." That really goes to the first 
one. What this letter does not address is the response and 
implementation of the Ombudsman's second recommendation, being the 
procedure to notify unsuccessful applicants with reasons. 


Mre=.Goodian = eMra) = Chaitman,.) 2) ~thinke es tChatesechronologys® .of 
events should be viewed in the light of the minister's response, 
Mr. Timbrell's response to the Ombudsman is found at page 177 of 
the Ombudsman's third report. That response was received some four 
Bhadsa third years ago on May 4, 1977. It is quoted. Because you do 
mOt have that report in front of you I would like to take the time 
to read the recommendation and the response. 


Mr “Bell: «Letthink’ Tihave “already, done;sithateebecause the 
mes ponses+is identical® to’ that) which is contained in Mr. Corder's 
Metter to us. If you’ compare, itsis almost word for word. 


Mr. Goodman: Are you reading 177 under item two? 


eo 
Mr. Bell: Under one and two. 


Mr. Goodman: «I ‘do mot believe » it, ise7theatsame,) sandal 
would like the opportunity to read it so that the members can hear 
divs 


Mr. Bell: Okay, I am just trying to save time. 


Mra eGoodman: This! isweteMresclimbrell!s gybetter, and I sap 
guoting, "i have received your opinion and recommendations on the 
complaint made to your office by the complainant, and I would like 
to make the following comments with respect to your 
recommendations. 


"Recommendation one: All applicants should be informed well 
in advance of the due date for applications of the criteria upon 
which the ministry intends to rely in making. the ,award forse 
nursing home, including the weight to be attached to each factor. 


"Wwe have developed a procedure in the evaluation criteria 
for assessing nursing home proposals, and I will see that all 
applicants are informed well in advance .of the due date. . for 
applications as well as the criteria and procedures used to assess 
the applications. “Wrhatinasenoteyetebecen: donc. 


"Recommendation two: Every unsuccessful candidate should be 
provided with written reasons as to why his proposal was rejected 
based on these criteria. You may be assured that we will provide a 
written explanation to unsuccessful candidates as to why their 
proposals were rejected." 


Mr 2./Bell 28a) lamm@sorry; .MregeGoodman;) sitiwusSs aiden tical as 
is word for word. I have compared it. I know what you are doing; 
It is not lost on the members of the committee or myself. But I do 
not think we should take any more time reading exactly what has 
been said into the record about five minutes ago. Mr. Corder just 
transposed the minister's letter into his letter to us. 


Nites Goodman: Lev. Wass NOt +} eawakeGs BOL the fact that the 
committee members knew what undertaking was given by the minister. 


Mr. Bell:..l. cead. that..letter..word. for. word... Ony.~pulcpess 
because 1 wanted to make sure that both the Minister of Health's 
assurances given to the Ombudsman and the committee and Mr. 
Corder's assurances subsequently were known. The bottom line of it 
is that the assurances have been given that the procedure would be 
implemented, and up to and including Mr. Scott's letter, through 
you to us, yesterday, it seems that it has not been implemented. 


I should further assist members of the committee, but first 
would you gentlemen introduce yourselves with your positions? 


Mr. Campbell: My name is Martin Campbell, I am with the 
legal branch of the Ministry of Health. These are Mr. William Bain 
and Mr. Boehm, also with the Ministry of Health. 


Mr. Bell: These gentlemen, I think, with the, exception 
of you, Mr. Campbell, or maybe even including you, have all 
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appeared before the committee. Mr. Campbell and I had a 
conversation maybe three weeks ago where he called me and advised 
that he had been asked to assist in the preparation of the 
response letter. He alerted me to some concerns that the ministry 
had aS to compliance with item two. 


Specifically, the concerns were as referred to by Dave 
Corder; that some of these judgements are subjective and the 
reasons may be provocative. Nevertheless, as far as Corder was 
concerned, he was confident he could work something out to prepare 
an appropriate response. 


io cCOLa eMeewCamppelis, =“Whatevermry Olle cONncemiomeare srr educe 
mene CO 8Wreting "anad= we will =talk= about theme @eiw guess, sents. 
Bampbell, we are talking about more than the concerns; we are 
mereriig about tne absence *Ofe=any= indieation Mase 7tos where this 
recommendation is with the ministry. 


Mree *GOOdMman:  =AS1 des *SslomeeMr.. »GOrderm ss’ Besponse,.sl only 
mad one further tine to’ read=in’tthe?iminister's “letter. I «think 
that you should know that the minister's response was this: 


"I am Sure you can appreciate the subjective criteria such 
Some tie concerns tor -numam needs,  originalityieand ocreativarty , sand 
Bree capacity “to ‘relate “to the “community, might “be fairly 
difficult, and indeed at times perhaps too provocative, to 
communicate objectively. However, I am confident that ways can be 
Round ‘*to'™™ touch’*"on “even these’ points’ ins a way =thats wille be 
perceived as being helpful to the applicant." 


Again, this seas of May 4.1977. 


Mr eewbell swuThesawordses sound’ s familiar® now ~ithat? wei vyhave 
heard them twice. 


Moe Campbell: 1 |dOw not euhiinkw therejgis ganye Chanjgesyinom 
StEmOAaSiCeeminictry = DOsit1on "that “lt sis =desirablew'to provide 
Boplicants with reasons for "rejection of their applications. The 
problem has arisen in the implementation of the second 
recommendation. 


Thess Loorenme= atises inwethat, Navingeestablished criteria, 
which in many cases are based on financial or other 
considerations, the detailed response to unsuccessful applicants 
Meued inevitably consist of comparative financial and other 
Ponrtidential data. Therefore the ministry is in the position of 
either submitting a very brief and perhaps somewhat vague, "Thank 
wou for applying but, sorry, you are not quite as good as nursing 
mone A,” “which” is” not* "exactly \ Satisfactory to the unsuccessful 
applicant; or setting out in great detail why nursing home A is 
not quite as good as nursing home B, which detail would include 
Buch, things as financial” records, staffing pattern, quality of 
Care and so on. 


Facea “withe the "twin problemsivofi disclosure ‘of sreasons: land 
disclosure of confidential information, or information submitted 
fo the ministry largely®in confidence, ~therministryeis» aware of 
mnie fact. that we could “fall very badly between these two dangers. 
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In effect what we are trying to. do,today «is perhaps preceive 
clarification of the types of reasons which this committee would 
like to see us producing. 


Just for the record, since we are on it now, I understand 
from the nursing home people that in fact, in answer to Mr. 
Goodman's reading of the first recommendation, the criteria 
procedures used to ssassess®=:variouss applications . .have. ,.been 
circulated and I believe are in the hands of the Ontario Nursing 
Home Association and indeed in the hands of anyone who chooses to 


apply. 


Mr.* -Goodmaniso-And othernsiweight to ssbesmattached,yto, seaca 
factorz7eMne Campbell: 


Mr. Campbell: I would rather hear Mr. Boehm's knowledge 
On that. 


Mr. . Baineael willspdeal witheethat .alasgamanoiae cet tain ers 
Goodman, that the weights are published, but I would mention that 
there is ‘a. public “meeting for, ’allssapplicants pateqwhich vais 
questions are discussed and answered. Everyone is Privy COmetae 
premise of information, and recently we have been making it very 
clear the basic criteria upon which we are assessing applicants. 


For example, in Toronto, in a 300-bed nursing home proposal 
thisisyear «we idid mentionsthat the yhighest (priorityPwilts be given 
to early availability and the safety to handicapped patients to be 
admitted. 


sss ects tls 
Mr Philip :wis that) ches EtobrcokesGener ail application? 


Mr. Bain: The Etobicoke General and Northwestern 
General, and there were two others. 


Mr. Philip: It would have been nice if you had told the 
board of governors instead of having the Conservative candidate 
announce it in their lobby without their being consulted. That 
seems to be the way in which you people operate. 


Mrs Bain: I do not want to be drawn. into, that, Sir.) om 
the duty we have and which we observed-- 


Mr. PrBelip: T/trealize. that’ is. not. for ~ the yOmbudsmanms 
committee. I apologize. 


Mr. Bain:+The duty we have, and which we observed, 158 £6 
respond) to ‘the applicant. In this case) we responded toj;7 tie 
applicant. 


ites Bell: I know something about the nursing’ home 
industry in the last two or three years. I am not aware that the 
industry per se has any concerns as to the type of information or 
the weight to be given to the various criteria on an application. 
My firm represents a number of nursing homes. 
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Mises GOOUMANteeiuat Waste precisely "the Wconcerch, = Mr. Bell, 
that led to the Ombudsman's recommendation. 


Mraeebe UU aeeiemameta thing 19ST herecPer alremuSstamsaying pp At 
ft will assist anybody, I am not aware that there is any real 
concern that the changes that were implemented--not in any small 
way as the result of the Ombudsman's efforts--seem to afford 
relief of the concern that was originally expressed. 


Migs GCOCOMAT cele walieeelhep laste rpebsSons TLOseNSUgqgEeStyathat the 
ministry has not made improvements since the recommendation of 
both the Ombudsman and the committee was made. They certainly 
have, and they are good improvements, but they still fall short of 
the very recommendation that this committee supported and made to 
the Legislature. 


Mi eeeel ll emArecmweseralking about® number -7onessnow,msor “two 
and three? 


Mr. Goodman: No, we are talking about one and two. 


Mre@ bel lwimewould, Wike towget on to number) two and that 
is the unsuccessful applicant. 


Mieco OCin mr Ac mew CMEC O MELO KGCumrlitr MiClid Ue cle =CONnMiL Cee ls 
satisfied with whatever the ministry does now with respect to 
recommendation number one, or is it just for further clarification? 


Mr. Bell: I am not sure that the committee has ever seen 
what the ministry does with recommendation number one. Prior to 
today I am not Sure the committee had ever been told by the 
Ombudsman's office, except that they were dissatisfied with what 
was happening to number one. And I am not Sure the ministry has 
ever been told that they were dissatisfied with what is happening 
to number one. 


If there is dissatisfaction, we will certainly hear it from 
the Ombudsman's office at some appropriate time and I think, in 
fairness, give you gentlemen an opportunity of responding to that. 
I thought we were doing two and three today. 


Mr. Campbell: I was under that impression as well. 


Mr. Bell: Can we get on to two and three, and if we have 
to go back to one, we will. 


Mr. Goodman: I would suggest that you do not lose sight 
of number one. The committee brought in an appropriate 
recommendation and it has not been implemented to date to our 
Knowledge. 


Mre Bell: "Mr. Goodman, 1£ you" are *=not® Satisfied “with ©the 
way a recommendation has been implemented, then would you take it 
under advisement and ask the Ombudsman to do so, to say so in the 
present status in thiS appendix. Because the way I read that 
appendix, you are satisfied with number one. 


MreermGoodmanese That els notwso.2 Number-sonesewould Snot Shave 
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been included in the appendix if the Ombudsman was satisfied. The 
Ombudsman, at the suggestion of this committee, has only included 
outstanding matters. Number one would not have found itS way into 
the appendix if the Ombudsman was satisfied. 


Mr. Bell: Would you take under advisement then, making 
comment about the manner in which the recommendation has been 
implemented to date? 


Mr. ‘Goodman: My understanding, Mr. Bell, is it was at 
the suggestion of this committee that the Ombudsman included the 
columns, "considered in select committee," "recommendation of the 
committee," and "present status." The present status makes ah = 
clear that recommendation one has not been implemented. That is 
why, again, we included it in the appendix. 


Mr. Bell: Some time you can explain to me, then, how 
that present status column indicates that number one has not been 
implemented. The way I read it it has been implemented and there 
is no concern by the Ombudsman's office as to the extent of 
implementation. 


Mr. Goodman: il would suggest vets you review the 
correspondence with reference to the present status, you will note 
that it is absolutely clear that recommendation one has not been 
implemented to date. There are steps that the ministry says it has 
takemp~nand »theymatewal lanoteds in) the jpresent ectealus sages LS i 
indication in the present status column that recommendation one 
has been implemented. 


To be fair to the ministry, the Ombudman felt it appropriate 
to include in the present status the steps that the ministry has 
taken. 


Mr. Boudria: So, in other words, can we conclude. thag 
our legal counsel is suggesting that the words should have been 
much stronger under "present status" to illustrate our 
dissatisfaction, rather than just leaving them the way they are 
now? 


Mr..-Bell:.1I. guess .just.. from. a selfish point of Viewsam 
zeroed in on two and three. I guess it requires more preparation 
by your counsel. When I get the appendix, I had better go back and 
review the chronology to date so that I can make an assessment 
whether or not there has been any degree of implementation. 
Perhaps it rests on the shoulders of your counsel, unless it rests 
onwthe shoulders” of others: a do, not know. 


I would like to get on to dealing with the matters about 
which those gentlemen have come today. I think you had better take 
under strong advisement-- Bear in mind, members of the committee, 
we are not talking about your recommendation here. We are talking 
about a recommendation of the Ombudsman which was accepted by the 
minister before. it.came to you...The committee,..as it. shoulda sags 
has reviewed this matter every time it has arisen, to ensure that 
the Ombudsman does get compliance. 


Mr. Campbell: I think in fairness to the ministry we 
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moulds pue~ our position forward..«That® is, administratively sithe 
substance of recommendation number one has been brought in. 
mowever,;, aS I read the present status, it 1s quite correct to say 
that necessary amendments have yet to be enacted. No amendments to 
the Nursing Homes Act have been enacted. 


Mr. Bell: That is number three. 


Mr. Campbell: I presume, in looking at number one, the 
mointsiwas;youyehave @nob yet, enacted. the law setting .up, the 
criteria. 


Mrimbellsgtsmthat tights 


Mr. Goodman: No. Recommendation three was directed 
solely to conditional licences. For recommendations one and two, 
Pease neumethe meOmbudsman sundress theayMinistny sob) jHealthesifeite that 
amendments were necesSary; that they would merely improve the 
administrative procedures. 


Muews Bel lseuwWhats ado» wyou desayis hasaenoty yey been .done «sin 
respect to recommendation one? 


Mr. Goodman: ViBE is my understanding from the 
correspondence that, although the ministry gives applicants a 
questionnaire which indicates the information that the ministry 
requires from applicants, the questionnaire is a general 
questionnaire and does not indicate the criteria that the ministry 
fs going to take into account in respect to the construction to be 
maven. That is the first problem. 


Thewmesecond osproblem -sism thene, egiSamn01y indication, ¢-onsethe 
questionnaire or anywhere else, of the weight to be attached to 
mmose factors. If that is not the case, I would certainly dike to 
hear it from you and would be pleased to delete it from the next 
Scacus report. 


Mr. Bell: Is there anything else about recommendation 
number one that the Ombudsman believes requires further 
implementation? 


Mr. Goodman: It iS my understanding that neither’ the 
Griteria nor the weight have still been made available to 
applicants. 


Mopedbels eThere @-aregatwos remaining atemSeethat ygare of 
concern to the Ombudsman, weight and criteria. 


Mr. Campbell: Avice thespublicatronyobicritemra: 


Mroawaerhilapeae wouldy the twemghti not change Bisompotime jato 
time depending on the priorities of the ministry and the existing 
conditions at the time? 


Mr. Bain: Yes. Perhaps I could spend just a few minutes 
explaining the process. When we do have any traditional nursing 
home beds and funds are available, we consult with local people 
Berouichmechce. district. shealthicouncil ,organization, .ztop.get...their 
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inputVasvitoe the! proper vcoritertay rhewdistrice health council, who 
represent: the local community, are fully involved in the process. 


We then advertise, request their proposals and we make very 
clear what we are looking for. I have mentioned to you about 
Toronto in terms of bed availability, heavy care being given 
priority. We have a full meeting with all bidders and explain the 
process to them. We interview those who seem capable on the basis 
oftheir’ written stibmiSsitons Of coming closest» Sto wmecting =the 
requirements. We have discussions with them, if they require it 
artersthe event, tovexplain what tLanopired:. 


I may say that, generally, as far as I am aware within the 
industry, there is full satisfaction with the process. It has been 
discussed many times with the Ontario Nursing Home Association and 
I am not aware of any dissatisfaction with it. 


i4 Oa ems 


Mr. “Bell: "Mr. “Bain, Mr. Boehm “or Mr. “Campbell, would (yea 
make some specific response though to Mr. Goodman's two points 
that in the terms of the written material: ‘that sismdistributediaua 
applicants..formamslicence =the criteria pare @nOtm speci» tccdmnaL is 
there any indication as to the weight that is to be given to any 
Of ‘the -criteria®on the™ face’ ‘of “the “application” orieanygeoties 
documentation accompanying it? i 


Mr. Campbell: May I just ask Mr. Boehm a question? 
Mr. Bell: Feel free to confer. 


Mr. Campbell: Perhaps what we might do to more fully 
inform Mr. Goodman is to prepare a sample letter of the sort that 
normally goes out on proposals and have him review it and if he 
has further comments we would be pleased to consider them with 
him. I think that might be the safest and fastest way around this. 


Mr.” Bell: “Okay. ‘Just put -the committee! on your -"malling 
list back and forth so I can keep abreast of what has been done 
and Mr. Goodman will then advise us whether number one should be 
hereafter taken off the list. 


Is that agreeable to you, Mr. Goodman, to do it that ways 
Okay. 


Can we get to number two, because I think everybody is ad 
idem that there has not been a procedure implemented to date, as 
Mr. Campbell has indicated, for the reasons he has given. 


Mr. Campbell, yesterday when I tried to paraphrase our 
discussions and express the reasons for your concern, Mr. Goodman 
said he had an easy answer to your problem. I did not Jet Shim 
answer it. I was saving it for today. Mr. Goodman, would you share 
the easy answer with us? 


Mr. Goodman: Certainly, we will be whatever assistance 
we can to the ministry. We are daily faced with the same problems 
faced by the ministry in the Ombudsman writing reports 9stG 
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complainants, finding their complaints either to be supportive or 
not Supportive, where certain information has been imparted to us 
during the course of the investigation which the Ombudsman feels 
Perot bes liatmiul, to. the Complainant Vf drsclosed= to #him™- in .’a 
report or harmful to a third person. The Ombudsman exercises a 
BschevrOlipmcdce them act =permicts him’ todo, =to impart only the 
information he feels is necessary for the complainant to 
understand why he reached the conclusion he did. 


Certamniy theeminister felt; and ‘Mr. "Corder ‘felt7@ wayt-back 
in 1977, that although there were problems the ministry was 
confident it could resolve the problems and advise unsuccessful 
applicants in a manner that both the ministry and the unsuccessful 
applicants would find acceptable. 


You will recall that this case began because an unsuccessful 
applicant came to the Ombudsman on the basis that he did not know 
why his application was rejected. 


Mier cap be besser think @Sther position “now esis =that® any 
applicant whose application has been rejected is notified 
formally, but the reasons given are not very detailed. 


Te chink” "we **would = -aCcept''™ very  readily= Mr. > Goodmans 
Suggestion. that a meeting between ministry officials and the 
Ombudsman to work on appropriate wording or appropriate content 
would be certainly acceptable. 


Mr. Bell: You see, Dave Corder has already written the 
PearouenOnercmewnen  “hemsald, o"bDOOK;swe realize -1t'*1is a problem -but 
we are pretty sure we can work it out." That is a good suggestion 
because initially you are going to have to obtain the satisfaction 
of the Ombudsman in respect to the response to the recommendation. 
If the Ombudsman says to the committee, "I am satisfied," I am 
Surprised the committee went beyond that. 


Mr. Goodman made a point yesterday that the time factor here 
is inordinate. Speaking for myself, I share that concern and I am 
Sure you gentlemen do as well. Can we be assured that you will get 
mmewith iteas quickly ‘as “possible! "I -don'*t *imagine  you® haveochad 
too many applications in the last two or three years though. 


Mio eeeGanpoel lb aee numbers ebuUcy nOt “assgreatesnumber wePanrt OF 
the problem is we do not have quite the same statutory set up the 
Ombudsman has. Second, the aim of the interview process is to have 
MeasOnably CULL “and “frank discussions with operators. *eLieitivis 
generally known that a lot of the information given out in private 
meetings essentially is likely to be spread around the industry or 
among other applicants there may well be problems, but I am 
confident we can probably work out appropriate formulas. 


Mr. Bell: I cannot imagine the Ombudsman would ever want 
yOu to participate in an exercise which offended the -duty of 
confidentiality or became potentially defamatory or things like 
that. 


Mr. Goodman: eeCansestatemeenror chew eo eCcoLnd that the 
Ombudsman never intended making the recommendation that we did 
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that every unsuccessful applicant be shown the applications,-, fou 
instance, of every other applicant including the successful 
applicant and be informed of the reasons as to why theirs were 
rejected or accepted, as the case might be, and his was rejected. 


Mr. Bell: I can think of some owners in the industry 
that might be interested in that process. 


Mr. Goodman: That's right. That is exactly the point. 
The Ombudsman iS aware of commercial considerations and the care 
that has to be taken in responding to unsuccessful applicants. 


Mr. Cooke: Is there any explanation why it has _ taken 
such a long time after a letter from the minister four years ago 
when there were Still noncompliance? 


Mr. Campbell: I think the initial recommendation number 
one waS implemented reasonably speedily after the minister's 
letter. The problems have arisen-- 


Miran  3COOKe: There is) disagreement, -cthatge rt) eidsmabeceg 
implemented. 


Mr. Campbells) .In » the, »ministry ‘siawiew, ewitheerespect mae 
the letter notifying persons that the application was rejected, I 
think the problem only arose as we looked at the substance of what 
in fact was going out. Initially it was a form of letter which did 
not gos into, great sdetaili yas) to why. a@egivenssapplication mwas 
rejected. Initiallvs li (was thought. jines.letver alone was 
suffieientes Butyini revieweat appearse that.sif ssubstance eis lO 
given to the Ombudsman's recommendation, then more detail is 
necessary. 


Mr... Cooke: It would seem. though from the ministerge 
letter four years ago that he understood what the recommendation 
meant, where he understands very clearly the problems that you are 
Stidl stablkingsaboutbetoursycarses later. 


Mr. Bain: I guess, Mr. Chairman, my understanding is if 
Someone iS dissatisfied and writes to us, we do give a fairly 
detailed explanation within our power to do so. For example, if it 
is fairly evident and there is no commercial consideration-- 


Mr. Cooke: That is giving me.an explanation Of, what 9 
done. I wanted to know why there hadn't been compliance in the 
four years? 


Mr. Bain: I believe we have complied with this. I guess 
it is a question. of .judgement as to, how, much, .goes. into sthe 
explanation which goes to unsuccessful bidders. If someone is 
sufficiently exercised to write to us and say, "I would likegge@ 
know more about what transpired," then we will either write to 
them or meet with the individual and try and satisfy him. 


Mite Cooke: But the recommendation was clear. Every 
unsuccessful candidate, not just the ones that want explanations. 
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Mp.e Bains "NG; a fcthinik r Che, answer. Ll ehave; mci pase wer will 
provide a written explanation to unsuccessful candidates and we do 
ao, that. 


Mr. Philip: Who makes the decision? What level of the 
ministry makes the decision as to whether a candidate is 
meccesstul cr not; poes the minister ssreview hosemaecisions = or 
does he review the rejections? What level makes these decisions? 


Mee ebatniteeltm@els meche eminriscer'se decision Sin “the Einal 
analysis. 


MG-wie Pll peas Whdtweils Secnes *- processes Thies aminaisterauiwrll 
sometimes tell you, "No, I don't like a decision, review it again"? 


Mra bain: “Thess process. is ~Mr. Boehw'se® statrge ingitthe 
Misti ctutionmoperations branchjsiwithia lot of (staff 1n jothersparts 
of the ministry--district health council may be represented if 
they wish--review all the applications. There is a standard 
marking scale laid down for staff. They mark; theyssassess the 
BoolicanitS mmthey Pintervlewmthen eopeethree, glour ;,_stive;rewhatever 
seems to be appropriate. 


There iS a standard questionnaire (inaudible) everyone has 
not chosen to respond. There is a marking scale for the interview. 
Based on the analysis of all the marks, recommendations go forward 
through the line organization in the ministry to the minister. 


Meeeer nil tp bien scnereminrscern witieg ca therleaccepre= those 
recommendations or reject them? 


Mr. Bain: As a minister may do with any staff 
recommendation. 


Mp ee deen ves, MOU Ce rigeCininicmtnat® $CitereeeLcm aged i ererence 
depending on the ministry. For example, the Minister of 
Transportation and Communications may well have to sign an 
pplication for a licence for a carrier and that may mean millions 
Breeao Wbarsies bute. shavemyetretostknow “of an ainstance “where the 
Minister would question the decision by the board. 


What’ I “am asking’=you ‘is,’ aré there’ instances ‘where’ the 
Minister becomes directly involved in that decision making or 
indeed where he sends it back for re-evaluation of a decision made 
at a lower level by public servants? 


Mr. Bain: To the best of my knowledge, the 
recommendations which have gone forward have been accepted by the 
minister. 


m2*50 Asm. 


Mie bell smeMy mcwO eCents, = LOL “what s1t) iS) Worth: 1C. seems 
hO me that “the criteria that is required on an application for an 
hurSing home licence, in terms of detail and items, it is probably 
more extensive than even a public hospital because of the 
extensiveness of the regulations under the Nursing Homes Act and 
it is one of the few occasions where private industry is regulated 
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almost exclusively or totally by statute and regulation. It seems 
to me that a minister who questioned a decison or a recommendation 
for an application had better do so on pretty solid grounds. 


Is there anything else about recommendation two? Mr. 
Campbells saiMri.) » Bain geeMo ae eboechmc. | Mus Boehm, you have to say 
something. You have to share your wit with this room today sa: 
don't want anybody to get the impression that Mr. Boehm is a quiet 
unassuming man. He has a very enjoyable wit. 


In any event, number three, the amendments. Where are we 
with those? Is there a draft of the sections referred to in this 
recommendation presently in existence? 


Nira scompbed le NOtes as Dutae not formal wording orn drama 
wordingiat%this stage: 


Mr. Bell: You have not drafted the-- 


Mr. Campbell: Magic words, no. 


Mr. Bell: Is there any problem when that drafting is 
done in sharing it with the committee? 


Mr. Campbell: None whatsoever. 

MrieeBelliimaWouldysyou “putwaa note, sonesyoure files cic wae 
that section has been drafted you will provide it to the committee 
and also to the Ombudsman's office indicating this will probably 
be what is tabled in the Legislature. The spring of 1982 is your 
goal? 

Mr. Bains Hoperully,syes. 

Mr. Bell: Is that with the general house-cleaning bill? 

Mrs Bainteeyes. 

Mr. Bell: Under the Nursing Homes Act? 

Mr. Campbell: Yes. Part of the problem is the 
regulations were reviewed only a year or so ago and we have to see 


how that works in practice. 


Mr... (Bell? s Are «you going) ys tombes doingmanythingssrespeccs as 
the level of resident care in and around the 1.5 hours a day? 


Mr.9iCampbe bl<ms Ingeiv LewwielemyCursmiaCti ng set OrmmecRS nursing 
homes, perhaps we might not say right now. 


Mr. Bell: -Somry,.olIs was justy trying toy getul some armas 
information. 


I have no further questions. 
Mr. Chairman: Mr. Goodman, do you have any questions? 


Mr. «Belli: .d..do,,have, furtherpe.questions. Js Ghinkgee) eee 


oc 
reasonable to expect a deadline for this. Would you agree? 
Mie GeUpOEI se itels Mote tOtallyeinsour nandsymorecourse:. 


MreGDe bus sel amemnOte talking abpoutmitne: amendments.) eram 
talking about recommendation two. 


Mose campbetl: 20h, ecertainly: 
Mr. Goodman: Let's not lose sight of one. 


Mr. Bell: With the exception of number three, which we 
all recognize is out of your hands to a great degree, but one and 
two, can we put a deadline on everybody, perhaps reasonable in the 
circumstances? 


Mr. Campbell: I will undertake to deliver to Mr. Goodman 
within perhaps two or three weeks, sample letters which have gone 
Butein the past to applicants. He can review them! at shis leyrsure. 


Mee ebels se~lsen teereasonablomtto saskbathatmthisig processe@esbe 
eompleted by October 13,' or at» least®™ by the end of that week? That 
is the week the House returns. 


VeGooaman.) = lpmeavencameOLOob. ene with ithat,<¢Mm- Chainman;, 
because we have the Pickering report, Mr. Hoilett's report, to 
consider aS soon as possible. I will do my best to get together 
with Mr. Campbell and those officials of the ministry he feels are 
appropriate aS soon as I receive the communications. 


Mya bel le teyouearergqoingsttoenin the erisk the m@committee "rs 
going to finish its report and table it in the Legislature before 
Bevo secone. i aon 't think yOusSsnoulLd incur *that’risKk. 

Mr. Goodman: We will do our best. Ms. Bohnen is involved 
in considering the Pickering report as well with the Ombudsman. 
moat 1S in fact-- < 

Mra bel. YOurcandoO this between i a.m. and e2a ein. 


Mr. Goodman: We will do our very best to get back to the 
committee by then. 


Mie Gels lank yOU.. 
I have nothing further, Mr. Chairman. 


Mr ar chaairmane= sAny.thing setrrom= ethese.comnittrec7 gi Thankigmyou 
very much for coming here today. 


This really concludes the necessity for the Ombudsman's 
Staff in hearing anything further. Is there anything else? 


Mae orGoodman- sel here fistnones further 1tempeand: ethatwiis;evas 
if by magic-- 


Mr. Bell: There is that file that was coming down from-- 
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Mr. Goodman: That is right. As if by magic we have now 
receiveamfrom sarchives thise:morning § thes .file Grererencedemn the 
latest communication received by the committee from a member of 
the public, the one in which he alleges that the Ombudsman 
suggested, before he determined jurisdiction, that the complainant 
Obtain! ta survey BOre amiepontueac (duaCOSteatG the complainant of 
por 000. 


I believe I can, in about two minutes, lay that matter to 
rest, I hope to the satisfaction of the committee. 


Mr. Chairman: Is everyone aware of what we are dealing 
with now? 


Interjection: Yes. 


Mr. Goodman: Mr. Chairman, with your permission, I would 
like to read into the record a letter to the complainant from the 
Ombudsman, dated October 13, 1977, which was the date that this 
matter wasS closed in the Ombudsman's office. I think that will 
respond to the complainant's concern and the select committee will 
understand the history of this matter. This is a letter from Mr. 
Maloney, the former Ombudsman, to the complainant. 


"Purther to you meeting with members of my staff on 
Septembera 29” Losi aels would likes to makesthe following comments. 


"Vou willsrecall that you wrote to us*on August 12, 19708 
requesting a meeting and on September 26 you telephoned our office 
in this regard. During a conversation with a member of my office, 
you were advised that a letter was being sent to you which set out 
ourslack .of.furisdiction; It was, .suggestea thatsyou should await 
receipt of this letter and then contact my office to arrange an 
appointment. However, you stated that you wished to meet with us 
on September 29 and, accordingly, a meeting was arranged for that 
date with Mr. Michael Zacks and Miss Ruth Hartman of my office. 


"During this interview, your complaint was discussed further 
and you set out the reasons why you felt the Ombudsman should 
investigate your complaint against the conservation authority and 
the Supreme Court's review of the decision of the Ontario Land 
Compensation Board. 


"Although I can well understand your concern, I must point 
out the limitations on the jurisdiction of the Ombudsman." 


Then the Ombudsman goes on to detail the definition of 
governmental organization as set forth in the act. 


"Briefly stated, my position is that 1 do not have 
jurisdiction over the decision of the conservation authority as it 
is not a governmental organization. Further, under section 14 (a) 
of the Ombudsman Act, 1975, decisions of the Ontario courts, in 
reviewing decisions of the land compensation board, are expressly 
excluded from my jurisdiction. However, since your complaint 
involves a number of bodies, I think that the best way to set out 
my position is to recount your complaint chronologically. 


cis) 


pYouU Wil irecatia thate=in.+a-letter from’ mysortice dated May 
26, 1976, you advised that since your complaint appeared to be 
directed against the COULrt.LS treatment on landowners and 
expropriation matters, the Ombudsman did not have jurisdiction. On 
June 7 you replied, stating that your complaint waS against the 
conservation authority and the Ontario Land Compensation Board. 
Consequently, your file was reopened and after an exchange of 
correspondence, my office suggested that an interview was the best 
way to obtain the details required to determine jurisdiction. 

"You responded with the suggestion that we contact your 
lawyer in Toronto in order that he may answer our questions on 
your behalf. We did so and in a letter dated September 27, 1976, 
your lawyer"--and he is named--"set out the following matters as 
those you wished the Ombudsman to investigate. 


wee sep Lamthe .COncer Vata Ole auUcnonity «= expropblatey more land 
than was necessary for itS use when it took X amount of acres of 
land, whereas apparently X minus Y acres was sufficient for its 
Purpose? 


12 noon 


"2. Were the complainants denied effectively the right of 
appeal conferred by the Expropriation Act by the several decisions 
of the several courts before which the matter came, and should the 
meetermebe s1ererredesback tos the land ~ compensation =-board'™- for 
rehearing, or alternatively, should the compensation be increased? 


"3. Should it be suggested to the Attorney General that he 
not press the claimants for costs awarded to him by the divisional 
SOuUrt? : 


Pa eohlould » tee pe} suggested: to} the -conServation™= authority 
Braces 1Oot-spress: )the» complainants “for costs “awarded” by the 
various courts before which the matter came? 


"On November 10, 1976"--and this is crucial--"Brian Goodman 
Remeny sOrticel wlote. toy you — indicating ‘that "we “did note have 
jurisdiction to investigate the above matters. It was noted, 
however, that I would see what could be done on an informal basis 
regarding the issue of costs, as outlined in your lawyer's third 
Point. Accordingly, I wrote to the Deputy Attorney General--" 


Mr. Bell: What did Frank do? 


Mr. Goodman: "--and relayed your request that the 
Attorney General not press its claim for costsS against you. I 
enclosed the letter from your solicitor in which he set out the 
background facts of your case. 


"The Attorney General's response was that the order for 
costs given by the court should be respected, and accordingly my 
office wrote to your lawyer on February 18, 1977, informing him of 
this and advising him that we could be of no further assistance in 
this regard. I understand that he has relayed this information to 
you." 
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So, notwithstanding the fact that it was nonjurisdictional, 
the Ombudsman, nevertheless, informally approached the deputy. 


Mr. Bell: Mire Goodman, be the rest of the letter 
continues to deal with the issue of the Ombudsman's judgement that 
he lacked jurisdiction, I do not think you have to read any more. 


Mr. Goodman: No. But the concern is expressed, and this 
is the next paragraph. 


Mr. Bell: My timing 1is-- 
Mr. Goodman: You are always anticipating, just as I do. 


His concern was expressed that we asked him to get two 
reports or a report before we told him that we lacked jurisdictions 


Mr. Bell: That is what we are interested in. 


Mr... Goodman: ¢-"You. have, senclosed;) an, YyOUrm smmostaaireco as 
letter, two copies of an engineering report. We have carefully 
reviewed these and conclude that they do not affect our earlier 
view; wnamely peithattawemelack; GHuUriusdiclhTOnssii nee cits eemattor. The 
decision to take xX acres of land instead of X minus Y acres of 
land is not one which my office has power to investigate, because 
it was made by a conservation authority over which the Ombudsman 
has no jurisdiction, as.it.is not .a governmental organization. 


"As you know, although your complaint is not within our 
jurisdiction, el 7) gat, oneg point, .dids wat tempteeto assist you 
informally with regard to costs, but without success. Accordingly, 
it is my feeling that we have done all we can in this matter. 


"Apparently you are of the opinion that my conclusion that 
the Ombudsman lacks jurisdiction is ‘a very narrow view of the 
Ombudsman's authority.' I very much regret that you feel this way. 
I understand that you intend to discuss the matter of the 
Ombudsman's jurisdiction further with Mr. James Renwick, MPP, a 
member of the select committee. In the event that Mr. Renwick has 
a different view as to the Ombudsman's jurisdiction over your 
complaint, I will be happy to arrange a meeting with Mr. Renwick 
ands yoursebh toudiscuss this marter further .5 


Thelconplainanty then=— 


Mi. Chairman < Mr Goodman, HT wonder aaa I could 
interject. I know you said you would handle this in two minutes. 1 
think the meat of this thing was his contention that the Ombudsman 
had requested topographical mapping which cost him something like 
$5,000. That was my understanding of it..There is no reference sig 
any of the correspondence to a request for engineering studies or 
a topographical map. Is that not what we are dealing with now? 


Mr. Goodman: My understanding is that the complainant, 
on his» own -initiative, determined that he ought to obtain those 
reports and send them to the Ombudsman. But he had already been 
told that the Ombudsman lacked the authority to investigate his 
various complaints. 


37 


Mier nialp:=— (he ==essential ‘questions B¥areseewhat™ iso“the 
date on which he obtained those reports and what is the earliest 
date at which you informed him that you had no jurisdiction? If we 
can have those two dates, then we can set the matter to rest 
surely. 


Mr. Goodman: That is precisely why I wanted to read the 
PeLcel. 


TnLeryecuLon. MLE. Goodman, fant Ssorry—— 


Mipeecoaarman: NO. I. would "like "Cow interject. Mr. Shymko 
mace cman, Upetil ot. 


Mites Shymko: My question is dide “yous =olvermenine tie 
impression that such a report was necessary, or allude to the 
foecooo lt) OtmmeclCieeameleDOLt, PDolOme tOw Lindingm Oouce you (had no 
hor ilsaieci1on? 


MisemeGooarnian:e )NO.) 1.) cannot find™= any indication in the 
file that we did that, none whatsoever. 


MiGweeonymko: Tn che snotmal se procedures of review ,mewhen you 
were dealing with him, would it not have been sort of a matter 
reasonably entrenched in his mind that such a report was necessary? 


Mie OCCA lcsPAOa ll) mewemmetOLOs nim “DaCKesine July 2197/6). that 
memmaidwnot “have thesMauthority @toe"investigate Mhism complaint. 
Notwithstanding our various letters he continued to write to us. 
The last letter which he sent was July 1980, notwithstanding the 
mosure Ofshis tile an 19/7. He continues to write and say: “You 
should have authority. I think you do have authority over 
conservation authorities." He then asked us to review our earlier 
MeevstOn as tO JurzSsdiction in Light of the ‘Court of Appeal's 
decision in the health disciplines board matter. 


Mr. Morand wrote to him on August 6, 1980, and advised that 
again we had thoroughly considered the question of jurisdiction in 
might of the court of appeal's decision, and that Mr. Morand was 
Peethe, view that he lacks the jurisdiction and* ‘that; =given “his 
view, he did not believe it was appropriate for him to ask for a 
declaration from the Supreme Court. 


MineeconymkoO. “1 "alm sure, =the complainant™ has *-accepted “the 
fact that the" Ombudsman's office Lacks jurisdiction in this “area’ 
His basic complaint is claiming the expense of $5,000 for that. 
So, I wanted to know what is the time factor when he first came to 
you and when you finally realized. How many months was it; when 
did you realize you had no jurisdiction? 


Meee be lier ThatcemewoOulds be your. first etter eto him, or 
conversation with him, Mr. Goodman. 


Mr. Shymko: Your first conversation with him. 
MuapeeeGOOolian <a Hes Cirst Wrote the  ofrices on April 12, 


1976; he wrote Mr. Maloney, but there were no details in his 
letter, whatsoever. That is why I wanted to read the letter. But 
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it was only when we received his lawyer's letter, wherein he 
detailed the various complaints on behalf of his client that the 
Ombudsman was in a position to determine whether or not he had 
authority over any of the matters complained of. It was subsequent 
to the Ombudsman's response as to lack of jurisdiction that it 
appears the complainant sent in any reports. 


Mr. Shymko: But it would be normal, if I am preparing my 
case before the Ombudsman, that I would try to get as extensive 
information and evidence to support my case before you and go to 
the expense of having that report done. 


Mr. Goodman: That may be so, but ‘certainly "wesehave sue 
control over that. I cannot tell you, if I do not know before you 
come to the Ombudsman's office, that you ought not to go to the 
expense of obtaining a report. 


Mr. Philip: That is not a report that he was talking 
about. It was a topographical survey. 


Mr. Goodman: All I can see is reference to engineering 
reports and reference to the reports that were filed before the 
land compensation board. 


Meee BarnlLowsseWhat- dare “those. (inaudible)esathatesc5,, 000m ise 
that we were discussing? 


Mr. Chairman: TheslLetter we circulated. 


MrsaeBarlowss-Yesseule know. ..O0h,oawe dotenotwjhavcoatncm clas 
now? 


Mr. Chairman: Yes. You should have. 
Mr. Barlow: Oh. What is it? What item? 
MiemBed leeite should sbesunder GA (cis 


MreusBarlowsemOh;enilt )clS..that »oneseu Te eCOULdS nO tae eric limes 
what it was. OKay. 


Mr. Goodman: I wish to. assure the members. of |, Cig 
committee that the Ombudsman does not make it a practice, in fact, 
I am not aware of any occasion where the Ombudsman, or any member 
of his staff, has encouraged a complainant to go to the expense Of 
obtaining independent reports before the Ombudsman determines 
whether or not he has jurisdiction over 1t. 


Mr. Bell: Mr<« Goodman,» would. you, turn ..to-=is@ that) riage 
in. chronological condemn 


MrenGoodmanzsevess ters. 


Mr. (Bell: «He sicomplaineds ins 1976; ..May) 5197 6s0iwas fate 
initial receipt of the complaint? 


Mr. Goodman: He complained in April 1976. 
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Mowe Bell: BApoIis Did. yousshave »syour »procedure) s\thenh sin 
force that there waS an opening memorandum on the file and/or a 
copy of the initial complaint? 


Mr. Goodman: Yes. 


MieweDe bee DOCSmmUILCHBINnIUiat =e COMpDlalnt sleLelrmacOusa  SULVeY 
Ptmal Li 


Mr. Goodman: No. 
Mr. Bell: Is there an opening memorandum? 


Mba Goodman ws ThereseiSe aymeletter! fromiaMr., GMaloneyes.and va 
closing memorandum. Perhaps I could read his initial letter and 
you will see the difficulty that we were faced with. 


Mrs Belize No. 


MEewe GOOCMane weicC pdideanots detallwshis: scomprainteein .the 
initial letter. 


Mire be lLisseieido note think wou have .to be: concerned son. the 
Pas UCmeEO le Ul SALCULOn wal De esOnLy a1SSue w1Ss whether sor sinote the 
gentleman formed the opinion that he should provide a survey to 
assist in the investigation. 

Sa there; joei1theri sin sthat, opening “memorandum. O©..in~ Mr. 
Maloney's -letter, or in any other documentation. from that point 
until he was first informed that you lacked jurisdiction, anything 
on file to indicate either a request for a survey to be provided, 
BimmeanwmeindicatiOnwethatasa gSuGVCVe waS,8 iny fact,.) provided sto. ,your 
office? 


22.0 p.m. 


Mremecoodmanss. No, where was none. .But, sadqain;--—bear in 
Mind that we told him we lacked the authority a number of times. 
He kept coming forward with additional claims. 


Mromebe Ulam natsiswawhat.Lasesaras, nom athe finst stimer vou 
notified him. 


Mr. Goodman: We first notified him-- 

Mr Beds Inj 19/i/e Some, time. 

Mr. Goodman: No, in June 1976. 

Nes iewailtes “Oley, ahiel (an bbet=) ALS Wisp 

Mr. Goodman: But that is because there was absolutely no 
Pecetieernmnvsestirst: letter, of complaint to suggest, that™ his 


complaint waS against anything other than-- 


Mr. Bell: So the only documentation your office received 
from this gentleman other than his letters and letters from his 
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lawyer is the engineering report you referred '#to; swhichh you 
received sometime in 1977? 


Mr. Goodman: In his letter to Mr. Hoilett, now Judge 
Hoilett, dated June 1976, he does reference appraisal reports, but 
these are appraisal reports that were filed with the land 
compensation board. 


Mr. Bell: That's not a topographical survey. 


Mr. Goodman: There's no reference anywhere in the 
material =thatuulucan see to any" *topodrapiice \wesU RVC mg. 0cl cue 
reference to appraisal reports and engineering reports. 


Mr. Barlow: We had never heard “of -the ~topographical 
Survey until we got this letter dated September 9 yesterday. Did 
you ever get that $5,000 figure? 


Mrs Goodman: I Ganec Bayes any reference to ie 
whatsoever, nor iS there any allegation in our file that we 
suggested that he go ahead and do this. He never wrote and 
complained about that. All he complained about was that he felt 
that we were taking a narrow view of our jurisdiction and that we 
should reconsider our position and investigate his complaint 
against the conservation authority. 


There is certainly reference to reports, but these are 
reports that were filed with the board and later reports that were 
supplied to our office after we told him on a number of occasions 
that we lacked the authority to investigate. 


Mr. Van Horne: In other words, the first sentence in 
paragraph four of his letter is not consistent with the £acts og 
the truth as you see it. 


Ms. Bohnen: Mr. Chairman, if I can be helpful, I mus 
Say that when “fl "read “the ‘complainant's Tetteretomerne select 
committee I thought, and I still “suspect, ‘that “he” meant “the 
reference to "topographical survey On my complaint" 
metaphorically, and what he was complaining about was that he felt 
he had spent a lot of time and energy in pressing his complaint to 
the office and that that time and energy, including what he 
probably had to pay his lawyer for writing to us at all, had coss@ 
him $5,000, and that he doesn't mean a specific survey. 


Mr. Bell: When you read those words in that paragraph 
there is no doubt that as far as this gentleman is concerned he 
was requested to provide a topographical survey, which was done at 
& COStMOL more (‘thaleooy,U0Ur 


Ms. Bohnen: But if you see the words he uses he says, "a 
topographical survey of my complaint," and that's not-- 


Mr. Bell: Oh, I see what you're saying. 
Ms. Bohnen: And that's” not How he would refer tO ae 


specific survey that would relate to the expropriation matter. 
Plus I don't think a topographical survey is exactly the kind of 
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Ehing that “usually bears “that: directly on an expropriation; there 
eue technicalvreponts jebut theytrar eanotwusuallyettopographicalay.:So 
feocninkt wie ameansea Geimetaphonically,, ands I \suggest thatn if hyou 
check with him he will not say that we told him or even asked him 
Bom Cetera particular mtopographicaly surveys that Wwoulds=bear one his 
eonplaint. 


Mrvae Goodman: "there! smrone Mlettermrrlevesthinkgeleesiould earead, 
because this may be the survey he's referring to--if it's any one 
ees this ones It'ssamletter written ato me fingApril-of (1977: 


"Referring to yours of the November 10 last: Since then 
there have been some conversations with my lawyer on my behalf, 
and it was suggested we secure engineering opinion with respect to 
eEhe lands taken, having regard to section 20 of the Conservation 
Authorities Act, 'A program whereby the natural resources of the 
watershed may be conserved.' 


wOUrscontention’ 1s thateit was) not necessary to take X acres 
when only a minimum parcel of the area was involved, and 
Barcicllarly shavings regard ¥sto ‘hel ‘topography #lofertheveareamiis 
concerned. We have asked an engineering company"--and it's 
nmamed--—"to provide’ us with’ *such a plan’ and ‘will \be* submitted’ to 
you shortly. Tentatively we expect to be up there during the first 
week in May, and would like to have an appointment to present the 
Matter." 


Now, if that letter suggests that I asked his lawyer to 
Bocainma, COpymorethesireportemiiwishintomassure that eI rdid no such 
thing. 


Mr ae beel-@gNoOvesebut  whateast: does iss to.,shoot -Ms.ae50hnen.'s 
theory down. It also ties in "topographical" with the engineer's 
report that you received some time in 1977. 


Mure GOOGMantoniiates1Samwives Iusthought sciteqmight wbe helpful 
to read the letter. 


Mr aebell:; Very helpGuls 


Mr. Goodman: But again, he had been told that we lacked 
the authority before that time, long before that time. 


MrismiCOOkereneLDoess titateletctens note irefert:towtcthes+letter athat 
the Ombudsman had written to him? 


Mio ae COOOMan -aamecS aa lnawis@e them tletteremioimesNovember® 105 
1976, wherein we told him we had no authority to investigate his 
complaint. 


Mr. Cooke: There's nothing in that letter of November of 
1976 suggesting that any kind of report should be obtained? 


Mr. Bell: Or anything that says, pr eeay, I had more 
information I might-- 


Moe OUyMNO: sans itewtin the slettermrotmenovemberallosGeathat 
the Ombudsman not only stated that it was beyond his jurisdiction 
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but did insinuate that he would pursue this problem with the 
deputyaminister? istthar@angthatitetcer? 


Interjection: Informally. 


Mr. Shymko: Informally Or not informally? Dn other 
words,», there. iS an insinuation that this will be pursued 
informalby / but “sti119 pursued, 


Mr Php sew c difference does that make? 


Mr. Shymko: Well, it may have given him the impression 
that “there is) still tsome “chance *fonehim) to sarguesethe gcase Siang 
therefore he proceeded with this engineering report. 


Mr. PRED: [et he did that, shough? on his own 
initiative on some faint hope that doesn't give him any claim to 
have the Ombudsman pay for it. 


Mr. Shymko: But I feel that the Ombudsman should have 
terminatedenthe veletter. ssbyesimply ssayingpeay Thiseeispyoey ond emer: 
jurisdiction--period," and not by saying that he would pursue it. 
Maybe. I don't know. eI just think it may) haveagiven shim some, fates 
hope. 


Mr. Philip: You can't fault the Ombudsman for doing a 
little bit more than he was required to do. 


Mr. Bell: Have you found that letter, Mr. Goodman? 


Mr. Goodman: Let me read a memorandum that Mr. O'Connor, 
the’ "assistant director of* legal services, wrote mito: megin s0ctopes 
Of AL97G.s 


"The solicitor for the complainant is a personal friend of 
mine. A few months ago he invited me to lunch to discuss this 
matter. At the time I did not know we had a file and knew nothing 
of the past except what he told me at lunch. I advised him of our 
apparent lack of jurisdiction at the time and the obvious grounds 
of) courts decisSilons. .in 


He was advised long before this time that we lacked the 
authority to investigate. Now it appears that he, for reasons best 
known to himself or perhaps his lawyer, decided to obtain an 
engineering report and send it to us. 


Mr. Cooke: What does the letter of November 1976 say? 
Ms. Bohnen: We can't find one. 


Mr. Goodman: ‘There's no letter of November 1976 -in the 
file... lo donbttknowawhateheaisareferrangeato. 


Mr. Chairman: - Dovsyou. not? feel; smembers) of: (the committeeg 
that we have sufficient information to deal with this?s Reablyae@ 
think . there.) -is,, no.«sconcerns ings) regard }eto gathe questi onmmeas 
JUPISdICt1On. 
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Mion Gookerag Thesaquestion /ofe jurisdiction gers moness.matter. 
But if the Ombudsman doesn't have jurisdiction and he is going to 
try to resolve some of these problems even though he doesn't have 
pundsdiction-=and@iI tam Surej we. would <all encourage “him=to »do 
so--that matter is not completely relevant. We have to see if 
Bierevisea “etter! of November 1976, and if there isn't “that letter 
there has got to be some letter he's referring to. If we can hear 
that it would clear up the whole matter. 


NoseeGoodman: = Well ») there's) now Letter Sof November 11976 
apart from his lawyer's letter to me, so perhaps it's a reference 
Bomthat, letter. I, can't, tell you what he's referred to. Only he 
Banstell you that. 

Mr. Chairman: What about the letter immediately prior to 
your receiving the letter from him where he makes reference to the 
topographical survey--your last letter? 

Mr. Goodman: Before (inaudible). 

Mr siGhatnmanrsmyes. 

Mr. Bell: The one you read from, from him. 

Interjections. 

MreBarlowssThegsummary cf=— 

MieweGoodmansrbut thatewasn “tiuntil, after hisesletter: 

Mr. Chairman: I'm dying to know the name of the lawyer. 

Moab) Sp eeceSsOundSs “familiar. 


Mr. Barlow: It could have been one of your partners. 


Maeeibel | -aaNO apimmaSSULremsyOuF PtUSeynot one. of my partners. 
My partners know to stay away from the Ombudsman. 


Mr. Shymko: What is the date of the Ombudsman's letter, 
Maloney*s (letter, which you. read at. the very. beginning, Mr. 
Goodman? 


Mr. Goodman: That Letter is dated October 1977. 


Mr... iChavrman: a Berores wea getreawayy fromethiseeeesthink it's 
pertinent that we have the letter that was sent prior to his 
reference to the topographical survey. Have you got that? 


Mas sGoodmam: Semsorny. 


Mr. Chairman: We were dealing with the letter that was 
sent to this gentleman before he replied and made reference to the 
EOpographical survey, just to see if there is any implication in 
that letter in terms of the requirements. 


ME etCOOkKeG wents greters@ tosschemenovemberi elo 7bmerletter.. If 
there is no November 1976 letter there has got to be a letter 
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around that period of time, though, that he then replied to. 
Mr. Goodman: NO. 


Mr. Barlow: Mr. “Chairman;* it “would?” appearey tom me that 
this business of the topographical survey has only been raised on 
September 9 in the letter to you. 


Mr. Cooke: No. He read us a a letter where (inaudible). 

Mr. Barlow: Yes, where he referred to engineering 
reportcsmandwsom: orci. SUC "thewstact™ 12 euilde the first “time’*’thag 
anybody has been advised that it was requested of him,"as» fare-asms 
KnoW?peis in this» letter or september =). 


Would it not be in the interests of this committee to obtain 
from him dates when this actually was requested, when the 
topographical survey that he alleges was requested? As far asm 
can see right now we certainly cannot summarize this, bring sige 
into line, without naving thae information. 


Mr. Chairman: But maybe to resolve this: to indicate 
that we are in agreement with the fact that the Ombudsman does not 
have’ jurisdiction in) this’ warea, jwe would appreciate receiving 
additional information in terms of your requirement for the 
topographica ssurvey. 


Mr. Bell: Saying that on review with the Ombudsman's 
office it appears that no request was ever made of that offices 
nor was there anything that might have led him to believe that 
they required a survey, and if the gentleman has any additional 
information, like =a=vetter Mor Novenberel) /77 @weealeomoume he will 
come forward with it. 


Mr. Chairman: Can we leave it that way? 


Mr. Goodman: I “have a’ Vetter * of November "2107.2 1936) sae 
Front of mee "L@have Locatea it, and’ I "cam reqaw 1c 910 yy Cums lam 
There is absolutely no reference to any survey. 


Mr. Bell: Is there reference to any--from whom to whom? 
Mr. Goodman: It was a letter to the complainant from me. 


Mr. Bell: Is there any request by you for any additional 
information from the gentleman? 


Mr. Goodman: None whatsoever. The letter concludes, "AS 
Soon aS Mr. Maloney has had an opportunity to further consider the 
matter I shall contact both you and your lawyer in order that the 
meeting which you request might be arranged." 


Mr. Bells “what “was ‘thé’ purpose ofS *yours@writing? tiie 
letter to him? 


Mr. Goodman: The purpose of the letter was to agai 
reiterate that we had earlier advised him on May 26, 1976, that we 
had no authority to investigate decisions or orders made by ~o=s 
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Beachedgaibyamrcourts), weand fetherefore; siwelehad Gncseauthority to 
mivestigate the decision of the divisional courts further, that, 
eunce f0an a@yappeal Twas ~itakeng) from the wideciisiont; of “the, “Land 
Compensation Board, the Ombudsman has no authority to investigate 
phe’ -decisiong§,0of ™ proceedings, before .that’\board;. and that I 
understood that the Supreme Court of Canada, no less, dismissed an 
appeal from the decision of the court of appeal without reasons in 
early 1976; that we couldn't investigate the actions of legal 
Povisors Of \colUnSedy coieithesecrown, sandvetherefore awe secouldn,!.t 
mnvestigate the actions of counsel for the Attorney General in 
seeking to enforce the order as to costs, but that Mr. Maloney had 
agreed on an informal basis to see if anything could be done about 
chat. , 

Mr. Chairman: Okay. Well, I think we have exhausted this 
one. We are all in agreement what procedures we'll follow? Okay. 
Fine. 


Wemgcan sal HowmyOuUmto departeratputhisy points hank, fou very 
much for your assistance and co-operation. I hope you will convey 
that to the Ombudsman. Especially, Brian, you personally have sat 
Barough’wthe Wentire > proceedings itwith *us;, ©and we thank you 
personally. 


Mr. Goodman: Thank you very much, Mr. Chairman, members 
of the committee. I certainly would like to thank you on behalf of 
myself and the members of our staff who have had the pleasure--and 
I call it a pleasure--of appearing before the committee. We were 
very pleased with the reception that we have received and that a 
Sueaenand gifair ahearing Ofecalls athe issues, .necéessarys; for. your 
consideration has been obtained. 


I wish to assure you of our continued co-operation, and if 
there is anything further that you require we will be of whatever 
assistance we can. There were occasions during the course of the 
proceedings of the committee where our exchanges might have been a 
little heated, but I wish to assure you that-- 


Mr. Chairman: We're tame compared to what we used to be. 
MoemGOOdmMan sm Thats, might. 


Mr. Philip: We're all green on the committee. Now that 
we know Our way around wait until the next time around, 


Mr. Goodman: Thank you again for your consideration. 


Mr. Chairman: Members of the committee, maybe we can 
deal, before we break, with what we are going to do this afternoon 
mmc oyiIng. to wrap uthings tupetoday, if.possible. It*s=almost 12:30 
now. We could look at reconvening at 1:30. 


Pagusite Wants scOmtoss athat jone, out, .andasee what. the. reaction 
is. It would give us a little extra time. Perhaps John could run 
through just exactly what we will be dealing with this afternoon. 


Mr. Van Horne: Some of the people who left understood it 
would be at 2 o'clock, so you may run into problems. 
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MresChaarman:) Phat'SPer19ght. 


Mr. Bell :"° What®” I ®woulda?’ like’ "to “dol, Imémbers Ms0f SUuke 
committee, iS go down the agenda point by point. A lot of «rt! Sisi@a 
review of what I have perceived as a consensus on many items--all 
of the items in A, for example. Now it's just a question of making 
sure that that is understood, so that I have got some instruction 
toweput® they *texteror es theestdralts sepone together for your 
consideration in the next two or three weeks, perhaps. 

However, in terms of priority, I think you ought to deal 
with and deliberate the two recommendation-denied cases, being 24 
and 25, .in his eighth report. They are the two. Workmenm™ 
Compensation Board ones. Can you arrive at a consensus as to your 
conclusions and whether any recommendations are appropriate? I 
would prefer we do those two first and then we start back. Sau 
number one on the rest of the agenda and just go through it. 


A lot of it can be skipped over very quickly. I think you 
could do part A in about five minutes. Let us get as much done as 
we can. 


Mr. Philip: Mr. Chairman, I forget whether number ©249emre 
the one of the 84-year-old-- : 


Mo ben lstelwerey—Poulnes 


Mr. Philip: That one I think we should be dealing with 
in camera but one of the outstanding cases, since there are =s6 
many people out there who are affected, and all of us probably 
have constituents who are part of that group and, since they will 
no doubt be wanting to know exactly how we dealt with it and, 
since we are not dealing with a-Specific case “but rather +withig@ 
set of principles, if you want, or procedures, I would suggest 
that in dealing with that we not deal with it in camera but that 
we deal with it in an open, public way so we can let those people 
know exactly what it is we were able to arrive at. 


I would be open to having an informal discussion before we 
go in camera on some possible courses of action we might take and 
then go public with the discussion on it, or simply be public then 
for dealing with the whole matter. 


Mr. Chairman: “Your “point? is’ “well "taken J® edo’ note kings 
think there is any disagreement with any of the other members of 
the committee. I felt we could deal with that one, initially, in 
public and from that point on go in camera. 


Mr. Cooke: I do not like to disagree with? my ~colleagues 
I am just wondering what the implications are for’ dealing »wite@ 
cases’ in ‘public, Sespecialily--and’* *this#?is* = not* meant =tosmmm 
provocative--but especially when you have a majority government, 
when this committee is supposed to be a nonpartisan committee and 
when’ it is’ “even” easier™* in” “a” = majority = government =*to =becamm 
POMLetcuazeur 


I am wondering what effect that would have in dealing with 
this case in public. There is a tendency to become politicized and 
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become partisan when you are dealing with it in that way. 


Mr. Philip: The case we are dealing with is in one case, 
mia therefore, some of the rules we would normally follow in 
dealing with a specific case, I do not think apply. What we are 
@ealing with 1s a set of principles, really, that happen to affect 
m@erot Of people. That is why I think it is legitimate to deal with 
Mee in a public way. 


Mr. Cooke: Trying to reach a consensus. 


Mr. Bell: The committee last time deliberated publicly 
and formulated a recommendation right in front of the Workmen's 
Compensation Board chat Te would Support a particular 
recommendation of the Ombudsman anda told the board right there: 
Meer ight, you have it. You know what it is. We do not want 
Meer ere year sedcelay.. GO “and “do it." They did 1t. That is the 
fourth recommendation in the eighth report. 


The feeling of the committee at the time was that, where 
there iS a perceived consensus as to a result, do it publicly and 
do it then. Where there is not a consensus and discussion is 
required, go into your in-camera session and thereby obtain the 
appropriate result in the circumstances. 


I perceived that on the issues that transcend number 25, 
there is a form of consensus. You have to consider two things. 
mia eer anything, do “yousrdo and say in respect of the 
Legislature's refusal to accept number six in the last report and, 
flowing from that decision, what are you going to do with these 
M35 that, frankly, have been dumped in your lap? I do not see any 
problem and I do not see any precedent setting where you are 
concerned. 


Digna) ee emmOLNcr mianter that. 1. [eel iawemsiave sscome 
consensuS oOn--we may come up with different procedures, but 
basically we agree in principle and that we could deal with 
publicly is Mr. Renwick's resolution. 


Mine ell cel eLiinke YOUmpave CONG 1t snow... I edomnoe ethink 
you have to say anything more about it, perhaps settle upon an 
appropriate wording. 


Miweecil lps se Okavyes Lastly, sawhac about the agenda, that we 
Will be setting up for the fall? You are around here for a few 
years and you forget, one season runs into the other. What about 
for the winter and spring session then? 


Mr. Bell: You may want to hear a couple of speeches from 
counsel to assist you in formulating an agenda. 


Mr. Barlow: Perhaps we could have some more statistics 
that we could deal with. 


Mr. Chairman: Let us break and come back at two o'clock. 


The committee recessed at 12:33 p.m. 
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LEGISLATURE OF ONTARIO 
SELECT COMMITTEE ON THE OMBUDSMAN 
Thursday, September 17, 1981 
The committee resumed at 2:18 p.m. in committee room No. l. 


OMBUDSMAN'S EIGHTH REPORT 
(continued) 


Mr. Chairman: The committee will come to order. 


MiN bells] Mres Chaarman;, tat awase dec dedmithis@amornings that 
at least two items would be dealt with by committee in public, one 
of them being the resolution of the Legislative Assembly, May 29, 
1980; the human rights resolution of Jim Renwick's, as you recall. 


Just to summarize, I do not think there was any doubt that 
the unanimous consensus of this committee was that the work 
Started by the previous committee would be completed by this 
committee, including hearings with a number of named groups, and 
enereatter, a deliberation and the formulation of a report. 


The question remaining, it seems to me, waS one of how 
should this be done, specifically whether and to what extent the 
committee should obtain the consent of the Legislative Assembly 
before embarking upon the task. I think Mr. White has taken the 
time to prepare a memorandum to you and to the committee members, 
Suggesting one of two alternatives. Maybe he has distributed that. 


As I said yesterday, I understand Mr. White's purpose and 
mene concerns that he has. I should say that I not only understand 
Bute ln’ some ways I can identify with those. I think*sthat the 
Suggestions outlined will accomplish the same end that we 
discussed yesterday; that is, just saying we are going to do it 
and not ask for permission. 


Our only reservation is to alternative number two, the 
information being given to the House leaders and the request that 
an order of reference be amended. The suggestion as to the House 
leaders is well taken; I think all parties should speak to their 
respective leaders. I would urge the committee not to seek an 
amendment to its term of reference but merely to seek a 
mestacement, 12£ you will, or a fresh vote on the: resolution as 
presented by Jim Renwick on May 29, 1980. 


It has been my experience that it will be easier to obtain 
that than a technical amendment to the term of reference. In any 
event, when the report is debated you will obtain that approval, 
Or that resolution will be again passed and there is no further 
step required. You can get on about your business. Those are the 
only comments I have about that, Mr. Chairman. 


Mie Sigil eneye If we choose item B, we can also include in 
Our report that we have done that. 


Mig-eebelleil contemplates that’ thiswill” besthesivery «first 
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part of the next report, embodying this motion. This is the motion 
passed and you will be asked--I would say it should be placed in 
the form of a recommendation that the Legislative Assembly pass, 
once again, the resolution of May 29, 1980, the motion tabled by 
Mr. Renwick and seconded, I believe, by-- 


Mr’. Phulip:eiWartegam minucer BS if aeweredo it that) “way, therm 
what we have done is item A, because the moment he moves adoption 
of his report, that being part of the report, there would be no 
need for the government House leader to introduce a motion. 


Mr. Bell: Perhaps you are right. 


Mr. Barlow: Unless there is something contentious in the 
report that creates a delay in debate and so forth. 


Mri lPhidip:aw Thesfonesihazard Gs," lfgetherce is esomethia® 
contentious in the report, if perhaps the government side of the 
House or a majority of members vote against, then it stops the 
adoption of the report including this resolution. Whereas if we go 
the House leaders' route and simply mention in the report that the 
clerk was instructed to ask the House leader to introduce a 
motion, we get around that. 


PAL IAY ost 


Mri -Bellz If we do Mt in the sform cof, aj recommendationg 
we get around it too, because the committee of the whole House 
considers recommendation by recommendation, and they pass, as they 
did) lastctime 4 ‘fivelouts of six;  forvuexamplesamvoumarei right yan tee 
just make it part’ of the report, you’ run the’ risk: that) the) 1epoms 
in total will get defeated. 


Mr. Chairman: We have a proposed motion. The clerk has 
Suggested a motion here. Do we have someone who is prepared to 
move that? 


Mreemehi lips emovennoalongs: 


Mie Chairman: Ther sg aolenk a Suggesting the complete 
recommendation be embodied in the motion. 


MrviPhaitipesokay. 


Mr. Chairman: Any questions or comments on that motion? 
We are ‘allreabsolutelyiftelear Dthatetthe ~motion® startsmethatwecis 
committee is strongly and unanimously of the view-- 


Mr. Cooke: Why are we passing A and B? 


Mr. Andrewes: Mr.) (Ghairman, 7;could 1 ssuggest a:ithat) Sune 
motion be read so we have it on record? 


Mr. Chairman: Mr. Philips moves that. this committee = 
strongly and unanimously of the view that the important work begun 
by its predecessor committee in accordance with the resolution of 
the House should be completed by this committee and that the 
chairman be authorized to inform the House leaders of the three 
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parties and request the committee's order of reference be amended 
by motion in the HouSe. 


Mr. Philip: feenonkvthatw that mseiwhat Timoved: 


Mr. Shymko: Are you making specific reference to _ the 
expansion of our mandate with the Renwick resolution? 


Mr. Philip: The Renwick resolution is broad enough that 
Pescanscospractically anything, in thatefaeid® 


Mos pell-eelVame SOrry;)=l Yao inot twant’sto igetityoum people in 
some difficulty when you get to the House. I think what you should 
do is decide whether the committee, through the chairman, should 
woeeAn Ore By and=sthen Spass  sthey motion... If .youmiwant sto xido yit 
formally, you have two motions. But you are not going to help the 
Beairtan Oyag1iving himean Asor va B,; sandsyousare;not going to,help 
Bnes report, “because. .you. have tovidecide Alor’ B; so gdovit all at 
once. 


Mr. Andrewes: With great respect, Migs Chairman, L 
thought that was what Mr. Philip's motion was. 


Mie Bells eee) chougnts*Graham "said. thes. intention» wast that 
the whole thing be (inaudible). It is not going to work. 


Mr. Chairman: Okay. We understand the motion, and we are 
talking about recommendation B. All in agreement? 


MGM RCOOKCCOnsIemJUStCERdO InNoOtRyunderstandmathes, process.s Why, 
can't we pass a motion in the House? The House leaders will become 
aware of it. We do not have to put something in our report that 
says we are telling the House leaders. We pass a motion in the 
House giving us the authority to discuss this matter. We do not 
meed to ask the House leaders. It naturally will come up in a 
House leaders' meeting. 


Mig abe bls eHOWpearcesyOUr Wikelyestosethavessitim.dones quicker? 
mene B route or report route? 


Mo eer hill Weascouldsiwaitesa (longpptimes for ethatereport 3.0 
come up for debate in the House. This way, immediately it goes to 
the House leaders, and the government House leader introduces a 
motion on the first few days of the House. 


Mr 6 .COOKe-m Weamarcmmot.egoing eto bes .ablew top dofethes work 
until next year anyway. 


Mose andes HORNC caer @eChaierman iw alitie wWemenG Om backs - to.» Mrs 
Cooke's point, the passing of this today would help the House 
meedcus. move. ~Onmulteurathersithans setyernt& on »ithe eshelfa (lf se they 
understand when they get back in business in October that this 
Gommittee has unanimously agreed! to this, I do not think there 
would be any question. This is just greasing the skids a little. 


Mr. Cooke: If this committee iS going to be meeting next 
year, if we decide our schedule and the committee decides its own 
Schedule, all we need is authority to consider one item. 
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Mr. @VanerHorne: It sisiethe* formality wethdteeis € neal lygka re 
RomiSe 


Mr. Philip: Will it come as a government motion or will 
it. comelas #a@ committee Treport7mer “do =not think theres arc we any 
ejaculations to be gained one way or the other. 


Interjection: Do you want to rephrase that? 
Interjection mOntspebleitz 


MriowPhiitld ptael susedigiut e@purely gin wthes theologicaly sense ga 
obtaining extra merit in heaven or in the whatever hereafter. 


Mr. Chairman: i think we have dealt with that 
adequately. Next item, Mr. Bell. 


Mr.) Shymkors (Cane In justmrgossback;”A \Mre eChaicman 4gelsi ous 
recommendation including the preamble in that entire statement 
which I see on this page? 


Mr.-Chairman:? It.sStarts!)withe"Thatethisecommittee 2 


Mre Shymko: But anything before that is just an 
explanation. 


Mr. bGhalaman say] tis) noteparteofieinGe 


Mr. Bell: -sWhat I will sdossfor) yous inmthenodrattes.epor mas 
make reference to what we have done in a couple of nice words to 
the House leaders, hoping they will act quickly without making any 
other recommendations. 


The next item that was decided you would deliberate in 
public is the resolution of detailed summary number 25 in the 
Ombudsman's eighth report. That is found in your brief at.Cabmge 
NUMDe TAIL wl sueSsScme nate Sacro] je. 


Members of the committee, you will recall this is referenced 
by the report by the Ombudsman to the Workmen's Compensation Board 
that, in respect of 135 complaints made to his office concerning 
decisions of the Workmen's Compensation Board, the board 
reconsider seach» of those <decisions <in’ light = ,of<sthe= selegs 
committee's recommendation number six in the eighth report, 1.e., 
"that an assessment of a permanent disability under section 42(1) 
include ‘/all relevant circumstances) hand@inotew justia eiclinicas 
evaluation of the nature and extent of the injuries suffered." 


It is obvious, and you were informed by the Ombudsman's 
representatives that this recommendation and report were issued 
before the Legislature debated the recommendation, that it was 
made with Mr. Morand's expectation that the recommendation would 
be adopted and approved by the House. 


The. Hansard. debate of .May. 14, +1981, records »thatietre 
Minister of Labour and the Workmen's Compensation Board could not 
accept the committee's recommendation. 1K. appears due 
substantially to legal opinions received, one from Mr. Je Js 
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Robinette as requested by the Workmen's Compensation Board and the 
second from the former Deputy Attorney General, Mr. Allan Leal, at 
the request of the Minister of Labour. 


Both opinions supported the interpretation of the Workmen's 
eonpensatron= Board™ that’ the “only “factor@ they could @and =should 
consider in assessing the permanent disability under section 42(1) 
was the clinical evaluation. It is not apparent that there is any 
ecner reason “in therdebate for’ the decision = not» to accept’ the 
recommendation and for the Legislature's decision not to adopt and 
approve. 


ee oU0 DP. l. 


You might recall earlier in the week I referred to page 716 
Bre the debate that day where Dr. Elgie” said, “It"is not*-possible, 
On a recommendation contained in a select committee, to alter the 
Substantive truth and reality of the law." It» further ~goes'*on--to 
say: "This Legislature cannot overrule the interpretation of the 
statute. We cannot operate on the basis of what we think something 
else should be, because we are now in the midst of reviewing 
recommendations to reform the Workmen's Compensation Act." 


That is background as to why recommendation number six was 
not adopted and approved. The Ombudsman assured you that the issue 
Bre the "135. 'cases Fis “identical to “the " issue’ addressed ‘by 
recommendation number six, i.e., the manner in which section 42(1) 
is interpreted and applied by the board. 


There are some further complicating factors, however, in 
that the 135 cases at the time Mr. Morand issued his report to the 
Workmen's Compensation Board were never investigated or processed 
Sree accordance ®with the “usual” »and "accepted "practice ~of \'the 
Ombudsman, i.e., the issuance of a section 19(3) letter and 
receipt of response from the Workmen's Compensation Board, the 
Pssuance Of ‘a °22(3) report setting ott in detail the’ facts 
disclosed by a particular investigation with an opinion of the 
Ombudsman as to the results of that investigation and its specific 
recommendation going to each of the 135 decisions; and thereafter, 
a specific response by the Workmen's Compensation Board to the 
Ombudsman's report on the merits of that individual report and 
everything it contains. 


There has been a lumping’ together. Further--and the 
Ombudsman's office confirmed this--the recommendation in no way 
dictated or suggested the manner in which the 135 decisions should 
be altered or varied. It merely asked, and I am reading from the 
report, that "the appeal board consider all the cases and obtain 
all information necessary to assess the worker's impairment of 
mamiring= Capacity sand thats the+*4board “alter fits'¥practice’ to take 
into consideration factors indicative of the actual impairment of 
earning capacity when assessing a worker's permanent disability 
award." 


Teves Very “clear *that ‘the results? of ‘thei@reconsider ation 
were left to the discretion of the Workmen's Compensation Board. 
However, Mr. Goodman indicated the Ombudsman wanted to reserve his 
position on what the board did with these cases intending, I would 
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expecitye.thatttl fassomemcasesigweneg noe altered at all he would in 
some way inform the Legislature and this committee that he was 
dissatisfied. 


You will recall Mr. O'Brien made the point that the handling 
ofiethesemsl35)) cases \iwas # unusual’ and). that ~he § believed ssl Gaiwae 
incumbent upon the Ombudsman, if he were going to make any 
recommendations on any of these cases, that there should be some 
individual investigation and assessment. I should tell you that 
the handling- of these 135 cases in this way is unique in the 
committee's experience. 


It also seemed to me that, in making the recommendations as 
he has, the Ombudsman would have some difficulty to convince the 
committee that whatever the board decided was inadequate or 
inappropriate. When you ask somebody to "reconsider all _ the 
cases,."4 you, -havessa;difficult..time, criticizing ,the -resul tottus 
reconsideration, at least in the context of the Ombudsman Act. 


Further, you cannot disregard a decision about what you are 
doing to do about recommendation number six. Speaking for myself, 
the Legislature has spoken. Obviously there is not anything this 
committee could do or say or recommend that would change that 
decision. Effectively, that decision confirmed the Workmen's 
Compensation Board's procedure in this regard. So you are faced 
with that reality, that until there is a legislative amendment, 
42(1) will not be applied in the larger context as the Ombudsman 
would hope and which the committee had recommended. 


Mr. Cooke: Unless the courts rule otherwise. 


Mr... ) Bell: «Well,..as-«I..am.. saying, unless..-there, | 1Sigsam 


amendment or a more weighty interpretation placed upon that 
section than the government has accepted so far. 


One! fpossibly ,f fof (course) aS.qtovisay,”® "AligertTohnt A noce what 
happened to recommendation number six and get on to do other 
things." Implicit in that is a decision that you are not going to 
do .anything with the 135. I do not ybelieve it, is fappropriatewaas 
you to do that, for two reasons. There has been somewhat of@an 
abrogation by the Ombudsman and his office of their function under 
the act of the 135 cases. There is a streamlining that has taken 
place. 


Mr. Philip: Great way to catch up. 


Mr. Bell: They have dumped it on this committee's lap, I 
think, more than has happened before and, I would say with 
respect, more than iS appropriate. You could consider sending them 
back to the Ombudsman for a specific investigation and specific 
recommendations that are appropriate flowing from the 
investigation. Or you can just’ takenthe bit in your own teeth levee 
now have the 135; you could consider asking the Workmen's 
Compensation Board to do whatever is available to them within 
their interpretation of the act. 


S2A0RD ele 
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In that regard--I reminded you yesterday or the day 
before--you heard from about four board representatives that one 
section is never considered excluded from the others. When they 
assess whether somebody is going to receive a benefit, they assess 
not only one but five, and with each case, we are told, a decision 
is made whether the permanent disability is to be supplemented. I 
hear what they say. It would be my judgement that, as these are 
done at the administrative level, there is not a lot of attention 
paid to number five; the emphasis iS on number one. 

HE syourmasked athe board eto reconsidernsalliiofy thes i35ecases 
with particular emphasis on subsection five and that at the same 
time the Ombudsman be given an opportunity to submit any 
additional information he may have within his file--with the full 
understanding, of course, that what the board does with that is 
the board's judgement--I do not think you have done any less than 
the Ombudsman has recommended, and you may have done a lot more. 


MO. Cooke: But the Ombudsman would then have the 
opportunity to measure complaints. 


Mr. Bell: What you have done is that in your next agenda 
you have automatically put 135 cases on top to consider. 


Ma een bipcsieethinktewhataawe:chavesohere pgaresstourssissues 
involved and possibly four recommendations. One is the broader 
issue that it is possible for this committee to recommend certain 
changes or amendments which might take place in the new act when 
memeCOMeS OUtcamthats is, including, the spossibility sof jit being 
retroactive to include those 135 cases. 


The second is that we find that the Ombudsmnan is in the 
very fortunate position now of having "the cases caught up," but 
really we have 135 cases that have been dumped. We are going to 
have to come to grips with sending that back to him and having 
each of those cases looked at. 


The third thing is the whole matter of the Workmen's 
Compensation Board examining it, as counsel has said, in a broader 
light and paying particular emphasis on subsection 5. 


The fourth area that we might consider is a recommendation 
that the Attorney General, whatever the procedure is, have the 
matter tested in the courts concerning 42(l). 


I suggest that, if we move in those four directions, we will 
have covered it. If the government comes in with retroactive 
legislation fairly quickly, it may mean that some of the other 
three are not necessary and a lot of work can be stopped. 


I throw that out as four possible areaS we can go in. If we 
mi-oma ll LOUL,sILt may satresome »point imoty ber necessany eto; do;rall 
four, depending on which one comes in what order. At least if we 
do all four, then all avenues are blocked off in terms of giving 
these people some kind of justice. 


Mr. Shymko: In listening to the four possible steps that 
mre Philip just presented, I see that the only reasonable option 
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would be to look at the possibility, which 1S a very strong 
possibility, of the Weiler report and its recommendations being 


implemented and in changes in the act--with a retroactive 
Suggestion. Once these changes are made, the 135 cases be reviewed 
in a retroactive fashion by the Workmen's Compensation Board. 


As we listened to the presentations yesterday, certainly 
with regard to point three, the Workmen's Compensation Board 
indicated quite clearly that they apparently did apply all of 
clauses 42--ore is situcalled 43 enow?7--bothe42iay) and 42 (S)e Ing every 
case,eand/ this. iwouldssimplysbesan exercise inigfubidatyeat) we lwere 
to send it all back to the board. 


As far as the Ombudsman is concerned, with reference to the 
second step, the Ombudsman apparently felt that it all fits into 
the one category, being lumped together, and there had been an 
opinion or an interpretation of the law which applied to all 135 
cases. I do not think we will solve the problem by sending it back 
to the Ombudsman's office. 


With reference «to the) scourts; el) ammgsurem weer weremeat. 
contemplating the possibility of sending it to the courts, but it 
may be a long, drawn-out process which, in all fairness, will do 
more) harm ato ethewparticular casesipli thisiivsmbelore™ tremcoume. 
than the speedier process of the first proposal. So I would 
perhaps urge the committee to study possibility number one in the 
list that Mr. Philip presented and maybe discuss that to see if 
that would be the viable option. 


Mr. Chairman: Instead Os retroactivity in the new 
legislation that you are talking about? 


Mr. Shymko: Yes. We can, aS a committee, suggest that 
when these changes are implemented in the act that all of these 
cases then be reviewed by the board with retroactive application 
of the results. 


Mrs8Cookes }4I dodinot think dteewille bebgtutilemtomcendcmas 
back to the Ombudsman. There has been no one really look at each 
of these cases on a one-to-one basis to see if there has been 
compliance or a 42(5) to see if there has been any emphasis or any 
flexibility so that section of the act has been applied to these 
individuals. There should be someone--the Ombudsman should be the 
one to do it--looking to see whether, if that section were applied 
and emphasized, anyone would benefit. I think that would be 
worthwhile. ; 


The retroactivity is fine. I do not understand your argument 
that, if this matter) ))were®+ referred ~outy stoseithe @icourts Barc 
interpretation, this would hold things up. We can still recommend 
retroactivity and, if the government comes in with that, then 
fine; there would be no need to worry about the interpretation of 
section 42(l1). 


Mr. Shymkozs If * you send’ iteetoe thelscourtspmeit Sisgiooviows 
that the Ombudsman's office cannot be investigating it any more. 
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MiyetoOOKess Fife =| Umbudsman= "can  Look™at- "1t meoumcourse. = they 
can. 


Mr. Shymko: Can they while it is before the courts? 
Mr. Cooke: Of course. 


Mree ero lipses = it would: not = be= =stib==judice, sebecause™ what 
they are investigating is-- 


MivomaCOCKCem@el Ney male: NOL SGO1NG eto = Del LOOKING ate those 
cases in the courts. 


Mr. Philip: It would be the Ombudsman. 


Mr. RCOOK Ca Hem COULCS enw Lime NOtse be,» LOOKINGsemate= eacn= OF 
Brose cases; The courts will be looking at “a section “of an™act and 
micerpreting the* act.)/There™ would “béetinothing='to -hold %up those 
cases under section 42(5). 


Mine oh ymkO se @AppanecnteLy s=the-mimplication © isstethat! ¥ every 
case is indirectly dealt by the matter that is before the courts. 


Interjection. 


Mie ou YUKOss sLaeam NOt wa Lawyer == l= =wOulde=noOt™ Kowa Dout 
that. 


Mier doe ee a er Ote ee MUNCT elt mlemilad waeeVvery = =quaick 
course in sub judice in the justice committee. My legal opinion to 
you would be that this would not be sub judice. 


Mu.ebeli cae nes Ombudsman is not affected by the rule of 
sub judice. 


Mr. Philip: Oh. Now I have improved my law knowledge 
even more, you see. 


MiosemeCOOkeesawhen Swe were soiconsidering:. counsel for this 
committee if we ever knew that our counsel was going to agree with 
Ed Philip about something I think-- 


Interjections. 


Miageebel Ue Wei -laecould jump in,;aithe monly probiens=with the 
amendment matter and making it retroactive is that if you do that 
you have really cut out two and three because, I will tell you, if 
mou send’ it back to the Ombudsman “they will probably say, 
nothwithstanding sub judice, they would like to wait upon the 
results of the legislative amendment because if it is enacted 
retroactively they do not have to investigate; they just send 
these people to the board again. 


Mite en i Dp amOUL sPesOLUtlON Sdyseathats theysscommence "their 
Studies immediately, and they cannot do that. 


2250 pom. 
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Mr. Chairman: When is this legislation expected? 


Mre<¢Bell: it iswefonty “@t ‘the whitewipaper | stagewearne 
Ministry Of Labour prepared the white paper in response to Mr. 
Weiler's report. At page 68 they recite that: "Workers who were 
injured previously but who would like to transfer to the new act 
will have their benefits recalculated on the basis of the actual 
wage loss. Only such recalculated benefits will be eligible for 
annual adjustment to future inflation." 


It is only the recalculated benefits that will be indexed. 


"The injured worker's actual wage loss will be compensated 
in the same way as if the injury were suffered and compensation 
awarded after the new act came into effect, but the earnings 
ceiling applied to these prior injuries will be set at the 
historical level of approximately 125 per cent of the average 
industrial wage." 


It does not really speak to retroactivity but, in a meeting 
I had with the chairman and with Mr. Warrington in preparation for 
these hearings, I asked him about retroactivity. They said that 
the board had not really taken any official position on that one 
way or "anothers fbut “it °‘is \certainly#®retroactivity soreeunes 
provision in the legislation. It will certainly remove the 
difficulty with these 135 people. 


Mute Philip: ¥ We shavessamelot of |people Swhomewant something 
now. Promising them that some act might be introduced at some 
futuresitime #Tsdos mot. {think wis going? ktopisaticay. come, oleate 
anxieties. They would like to know that their case is going to be 
reviewed now. 


One problem I have with sending it back to the Ombudsman is, 
quite frankly, amid a storm of statistics. From my perception and 
understanding of those statistics, although the representatives Odi 
the Ombudsman would not admit it, they are at the point now where 
they have cleared their caseload. 


There are 135 cases and, if it were added on to them, I am 
not sure they are immediately going to cope. I think part of our 
resolution has to be that the Ombudsman in turn would look at the 
resources he has and, if necessary, come in with supplementary 
estimates to hire the staff to process and study those 135 cases 
expeditiously. 


Mr. Cooke: You are speaking of contracts now. 


Mr. Philip: Because what we do not want is 135 cases 
dropped back on them, then all of the other cases being backlogged 
while these . people wait around “with | undue expectation... -40ms 
Ombudsman should be instructed that he has to come up with 
realistic staff figures. 


Mr. Arthur Maloney was always clear about needing more staff 
every year. This Ombudsman seems timid about it. Maybe it would 
not hurt for us to suggest that in this instance he should come in 
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with supplementary estimates to hire the people who are necessary 
Homhandle this job. 


Mr. Chairman: Ag most expeditious way to handle 
this--you have made separate proposals before; I wonder if you 
Bould deal with them individually, if you could make separate 
motions and we will handle them that way. 


Mr. Philip: Okay. IT will make the motion. 


My first motion would be that this committee ask that the 
Attorney General refer to the courts a final decision on the 
matter concerning 42(1). Perhaps counsel can add a few words and 
make that more clear. 


Mr. Chairman: Okay. We have the gist of the motion. 


Mr. Shymko: I guess we are discussing that motion now. I 
moerstandssthe * mandate of this committee is ~ to “study °the 
Ombudsman's report, then to report to the Legislative Assembly and 
accept the Legislative Assembly's ruling on the report. If we 
understand that the Legislative Assembly interprets a law and an 
interpretation had been given, I do not see why our. select 
committee should--what we are doing is questioning the Legislative 
Assembly's decision on this by passing it on to the courts. 


Mr. Cooke: Legislative bodies in general make law; they 
do not interpret it. The courts interpret the law. 


Mr. Shymko: Basically, there was indirectly an 
interpretation. The understanding was that the statute--the 
Legislature cannot overrule the interpretation of the statute, is 
what was the statement made. | 


Mr. Cooke: But there has been no interpretation by the 
courts. 


Dr eriibLo earner sOnlLyewinterpretation ‘we =*=havemshadgars two 
legal opinions obtained by the Attorney General. 


Mere Cooke: And the Ombudsman, who is a well-known 
lawyer, interprets ina different way. 


Mr. Bell: Can I assist by reading Mr. Elgie's statement 
in the House on May 14: "Both the board and my own ministry have 
Obtained legal opinions. It is with a degree of regret that I have 
to inform members there is disagreement, not only with the opinion 
of the Ombudsman and with the opinion of the select committee in 
this regard, we believe and the board believes that point of view 
has been well substantiated by legal opinion. 


"It revolves around the interpretation of section 42(1) and 
whether that section relates only to a permanent pension on the 
basis of a clinical assessment or whether such determination 
regarding a permanent pension should also take into account the 
G€arning capacity." Then he goes on to read the two legal opinions 
into the record. 
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That wis. the,.context ofythe | twos, opinions» sandseLt "seems Coeme 
Substantially the decision that the Legislature took. 


Mr. .Shymko: Letesusamsupposes | thatwawe reteragthise (tor sitie 
eourts and othe” courts seinterpretation ywill \beseinrravourmol @the 
decision. of the board; I guess we accomplish at» least, the 
satisfaction of having this matter gone right to the top. 


Mr. Philip: That does not prevent the second resolution, 
which I believe you said you were in agreement with, which is 
suggesting that future legislation be retroactive--future 
legislation, notwithstanding the interpretation of the present 
legislation, if you like. 


Mr erishymk oe: In» other . words, you are S&Giving yoursele 
almost a safety valve there just in case of the failure of-- 


Mia Bhial ups eis the government does not like the 
interpretation and they say, "We cannot do anything for these 
people under this present interpretation," they still have the 
option when the new act comes in of making it retroactive. 


Mr. Shymko: Should such changes be implemented. 


Mr. .Philips,.ves. If .the,.courtwdecision scomes, ginwsand as 
is’ inv favourW ofesthem, «thene.the changes do not.) need = tomas 
retroactive if they want to make them. 


Mr Chalrman:, AS». polntedaeout; sithiss hasteitosgo stCOmmeaee 
Legislature for approval and then to the Attorney General. 


Mr. sehymkoO:s But, with. our, suggestion,,..in other words; gious 
committee will simply suggest to the Legislature that this be 
referred to the *courts. Whether or not that), suggestion gan 
recommendation of the select committee will be accepted is another 
Guestionyeiseitenoc? 


Mire ePOhllipsathatrlSerniont nate Seasposscibi ite 


MreveShymkosi§ Ltiamayantaily righterithercasonm ancthcrae vom 
There will be a division and a vote taken and you are facing a 
dead-end street. 


Mr. Cooke: That is the case with anything we recognize. 


Mr... «Barlow: . Mr. ~Chairman,yeil, dO snot. .think. Ie can esupoams 
this recommendation. I would support, certainly, recommendation 
number one as we discussed before; that is, the necessary change 
in the act along with the retroactivity. 


Mr. Chairman: The motion now 1is-- 

Mr. Barlow: «:Ieenealize «that, what .d..am.saying.,1s thata 
am prepared to Support a subsequent motion, but this one, 
recommending that it go to; the courts. at.this time, I am afraigme 
just cannot Support it. 


Mr. Chairman: Any further comments on this motion? 


hag 


Obviously we have a division. Will the clerk of the 
committee reread the motion? 


Be p.m. - 


Clerks gore ties  COMmittee. I have some rough wording, 
subject to counsel's views. 


Mr. Philip moves that the committee ask that the Attorney 
General refer to the courts, under the Constitutional Questions 
Act, an interpretation of section 43 of the Workmen's Compensation 
meme lelatings tO. therspoirnt or law. at’ issue ™ with’ respect ~to 
recommendation six of the select committee's eighth report. 


MoemenialrucallssAt ier avOUuLe OLmcthie=motLlone: 
All opposed to the motion? 
I guess I have to break the tie. 


Mr. Pieler = One hundred and thirty-five people are 
resting on your Shoulder, Mr. Chairman. 


MreeeGhatiemals YOU | do™ NOtm@=navye tOe “1 "Wilt beesupDOrt ethe 
motion. 


ieee er OCCONG =O U LOD = te lOVC™ Clic Ue WwemmauV i sSee™ Cie 
Ombudsman that we--I move that the committee send this matter back 
to the Ombudsman, that the 135 cases be re-examined and that-- 


Interjection: Want any help? 


Pipe Oe lec Us) dO) tie =workinen.s ‘COMpensation. (One 
first and then we will--I move that the Workmen's Compensation 
Board be requested to re-examine the 135 cases, with particular 
Bnpniasis On section.41(5) of the act: section 42(5) of the act. 


MivsweobaLt LOW. 1c Fs Tow 45.5). 


Mr. Priory: Pie Cle) Kee w ill == put “ill = the Veappropriace 
numbers. 


Pit’ Andrewes: You are moving that the committee 
recommend that the Workmen's Compensation Board review the 135 
cases. 


Mr. Pie yes. 


Mr. Chairman: ThiS is what Mr. Warrington referred to as 
an exercise in futility. 


MieeeouvyikOse tise loa ties UNC OL ate least. acCCCULING — the 
Credibility of the witnesses from the Workmen's Compensation Board 
mo Said that they,-in fact, did Took at each case in applying it. 


Miapee iret es ieee tirniky = 11) = VOU Cchieck sche = testimony, = there 
was conflicting testimony on that. Initially, they seemed to 
indicate there was a greater emphasis on 42(1), and later they 
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seemed to contradict their earlier testimony; so you .have two 
different opinions. 


All we are doing is saying, "We are a little confused as to 
what you really did say yesterday; so we want you to redo each of 
the cases with a particular emphasis on AL (Sys etnateactudt yagoce 
farther than even what their later statements were. I believe that 
the farthest--they said later on in the testimony yesterday--that 
they went was that 41(5) was part of their considerations. What 
this one says is that they place a greater emphasis on 41(5) than 
on other parts ot that section. 


Mr. Andrewes: Why do you not say that in the motion? 


MeueeePhidel ot) lee Cid) USay en coat. mee. said ‘with particulan 
emphasis on LG TBD ie 


Mr. Shymko: I just wondered, in light of the decrsion=in 
the legislative chamber on this whole question, whether the 
board's review of this will really be serious. They will look at a 
decision which was reached in the spring, May 14, and simply 
restate their position in every, casc. 


Mr. Chairman: That is my concern too, and I gather what 
Mr.  Pitigapeeicendoing to “proposes sis his chird “motron;-" thats cuc 
Ombudsman's office also review these cases. I do not see the 
necessity of having both bodies review 135 cases. I think we 
should zero in on one which we feel is most appropriate. 


Mr. Shymko: This is why I think it would make more sense 
in terms of the Ombudsman's office, which is not positively 
disposed in accepting the May 14 decision in the House, but which 
most likely will go through every case and dora better sj 0b—thangc. 
send it to the Workmen's Compensation Board. It would make more 
sense to me if we do. 


Mr. Philip; I think your point is well taken, and that 
is why I shifted around what I was trying to do in motions. That 
is why I wanted to deal with the Ombudsman's motion after this 
ones} Pethaps =tne role OL» the Ombudsman--maybe counsel can help 
us--should be not to review each of them but rather to monitor or 
check the decisions made by the board in their review. In other 
words, the Ombudsman will have the job of policing to make sure 
the review by the Workmen's Compensation Board is in keeping with 
motion two, which I hope will pass. 


Mr. “Bell: ‘It is “obvious lyou did” shift Syourssemphacis ca 
personally believe that requiring the Workmen's Compensation Board 
to reconsider each of the 135 cases without some involvement by 
the Ombudsman's office before that is done will yield the result 
Tom Warrington predicted. Again, that has just shifted the onus 
down the line and, instead of the Workmen's Compensation Board and 
the committee taking the heat, the board is going to take the heat 
with the 135 cases. I do not think you are doing anybody a service 
then. 


I would urge you, Mr. Philip, to abandon your motion re the 
board and to consider a motion requiring the Ombudsman to conduct 
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a full investigation, as the act requires, in each of the cases, 
and to formulate and submit any report he considers appropriate in 
the circumstances. That can be a report either supporting the 
board in any one case or supporting the complainant in any one 
case. 


Mra vemameroG “Or =d1tricultyeswith'= thesswayee1D awiicheetnese 
Matters’ were handled ‘even if ~the Legislature ‘had adopted 
recommendation six. What has happened is that the board has not 
been given-the benefit of the Ombudsman process in each of those 
cases. They have sort of been told, "You are supposed to apply 
metry in a broader” way; now go and" do“it.™ That =is not “what “the 
Ombudsman process is about, as far as I am concerned. 


Aisope cits report scloseamon March 31, 91981) 2and ‘there has 
been nothing new come out of the Ombudsman's office as to a change 
in approach or direction as a result of the Legislature's decision 
Pe recommendation six. They have just left it with you. I would 
like to see some effort on their part. 


Mineeritl Pps) Sneare yOu w saving = two sthings.s "Once: lsw@that 
the Ombudsman really did not carry out what he should have done. 
The other is that the Workmen's Compensation Board will not really 
meoeye, Out , Our "motion —~but "will simply repeat their" past 
performance. 


pNesGQuestronme havertogask 1Siawnat 91s “our objectives f our 
objective is to get action, then surely with the Ombudsman being 
instructed to check into whether the Workmen's Compensation Board 
ms reviewing it, with an emphasis on %942(5), would: that ‘not be 
enough motivation for the board to do that in the way we want, 
having the Ombudsman as kind of a backup? 


I am willing to go either way, whichever is going to get the 
best or fastest results for these people. I have no particular 
prejudices one way or the other. You have had more experience in 
dealing with the Workmen's Compensation Board on this kind of 
global thing than I have had. I am willing to change the motion 
depending on what is acceptable to the rest of the committee and 
On the way you feel we can get results. 


Mr COookcizeMrae Chairman, LE thinks themimotion @that®tld +has 
been put forward would assume that the Workmen's Compensation 
Board, under section 42(5), haS been wrong in all 135 cases. I am 
not sure we can assume that, because the Ombudsman has not looked 
M—ecirvOsSe #'Onecan eindividual basis.* I do not think Zt as’efair, 
therefore, to the Workmen's Compensation Board. 


That is why I prefer the other route of referring it back to 
the Ombudsman first for an individual look; then we may have to 
make part of that recommendation that they consider contract stuff. 


Se l0 p.m. 


Mr. ibe = OLLOWwingyon that ,eer’ yous juSstmrefers 1tatto <the 
board, you have no way of assessing whether the decision they have 
come to is right or wrong unless you reinvestigate on your own, 
and you are not going to do that with one. 
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Mra Philips) 4d) .get. the «feeling, though, sthate wepsbavcmed 
consensus for that route; so I will withdraw my motion and move a 
differents mot-Lon, «which, issthnat we-- 


Mn. «Bell: @1£ ie could assist, wh whinkgethes macronsaiwnl as 
can form the substance of one of the recommendations in the report 
iseethatesthe Ombudsman ,seints respect of each wots the mela oycasees 
furthers investigate ~each, of ..those cases GasSmprequiredsabyssitne 
provisions of the Ombudsman Act and that, after the investigation 
is completed,- he formulates such opinions and issues such reports 
as he considers appropriate in the circumstances. The committee 
contemplates by this recommendation that what is required by the 
Ombudsman ‘inireachsof the .cases is ‘a finding either in favour soe 
the complainant or the governmental organization. 


Interjection: What does that get us? 


Mr. Bell: LG eege CSmme Saat Ds He . will. conduct (“the 
investigation and make a judgement on each of the 135. On those he 
finds in favour of the board, he will write to the complainants 
and say, "We have fully investigated your case and I am sorry I am 
notscablemtom supports you." .On, those he. finds pine tayours Ot elie 
complainant, in each case the board will get a report and a 
recommendation that they reconsider for the following reasons and 
in the following way; and the board has to address its mind to the 
specific issues he raises, not to some amorphous request. 


Mrs. Andrewes: .Is'» that. recommendation. not going, toseoe 
that the board reconsider the case based on both clinical evidence 
and earning ability of the client? 


Mr. Chairman: Based on the Ombudsman's interpretation of 
that. 


Mr. Andrewes:; Which takes us might back to this 
reference. 


Mr. -Bell:. That is one. possibility. . Another possibidiag 
is that their investigations might reveal that, from the time of 
the original decision until the investigation, the. degree soe 
disability has increased, which would require an increased section 
42(1) disability. 


That..1iSsap possibility. Somebody .could..be (sitting at e20mipee 
cent now and the Ombudsman might conclude they are entitled to 40 
per .cent. So he;might ..say, "I recommend that., you. increasemtie 
benefits by the 20 per cent and Cie te RVOL) consider a 
supplementary." They can't tell you what they would do with them 
now. 


Mr. Andrewes: Because they haven't heard any of them. 
They haven't considered any of them. They have categorized the 135. 


Mr. Bell: What they have done boils down to this: Assume 
that the Workmen's Compensation Board always interpreted section 
42(1) as the Ombudsman would have them. They have 135 cases in 
here; they categorize them as requiring a section 42(1) assessment 
and they ship them all over and say to reconsider them, without 


Jay 


having made any determination of the merits of each case. It's a 
mice “wayrto get rid of 135 backlog cases, but’ the risk’ inherent is 
the result we are talking about. 


BIewONL Ye OCners thing tlewould@addmto your motionje MoemPhiip, 
is that the committee would further recommend that the Ombudsman 
supplement his staff by whatever numbers he considers necessary to 
have the investigations completed, reported and referenced in his 
next annual report to the Legislature, March 31, 1982, so that a 
year from -now the committee will be able to assess what has 
happened. 


Mr. Barlow: Mr. Chairman, I wonder whether it would not 
be better as a Supplementary motion so it doesn't bog down in the 
Legislature. 


Mr. Chairman: Maybe you're right. 


Mice Dablows. Wee might be = pogging down in (thatesone long 
motion. 


Dies awl ee ee OM LO Caso ltnit els ONC mOt LON Or =eLWwO 
motions. I would hate to have one pass and not the other. 
Otherwise, what we are doing is bogging down everything else that 
is before the Ombudsman as well as these people. 


Mr. Andrewes: I tink, properly, it should be-~ one 
motion, because the second part of it reflects on the first. 


Mr. Bell: I do not know how he does it; whether you 
reject the first and pass the second. 


Mine Phi psiepoe.yOuewantoato gy reads they motion, d:orieshould 9 I 
just move it? 


Moseschalrman: Sie think e@wesiall yunderstandmithe ssuntentwaof 
the motion. We are keeping it all in one motion. I guess that is 
the consensus. All in favour? Carried. 


Mr. Philip moves that the committee recommend that the 
Minister of Labour consider implementing in the new act those 
Changes which are required for a greater emphasis on 41(5) and 
that any changes be retroactive to include the 135 cases which are 
before this committee at this time. 


Interjections. 


ive ll Osea nomm@caSes | Atiatweniaverspeen= alrected iby the 
present interpretation. 


Mi. scllialoman: @inne seantentemoty your Emotion is to tie it 
down to those 135. 


Mitseerit lls ele ssintent) “Of emys) motion “was, toe make it 
retroactive and to have an interpretation different from those two 
interpretations by which the Workmen's Compensation Board is now 
making their decisions. 
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Mr. Andrewes: Retroactive to every case which the 
Workmen's Compensation Board have heard up to this point, or to 
those 135? Because obviously there have been some that have 
accepted their settlement and have not appealed their case to the 
Ombudsman. 


Mr. Shymko: Retroactive to any case that would qualify, 
I guess, according to the changes in the act. 


Mr. Philip: Yes. That is what you are asking Or. 


Mri. (Chairman: Let's “get this clear’) We sare Stalking @jabous 


retroactivity Pforsronly thel35 cases..1s qthatethepuntent Sok oug 
motion? 


MremiPhili pees Yoses leethinkwethate low a \vallcepoint eer would 
be retroactive to anybody whom that interpretation would have in 
any way affected. 


Mr. ‘Chairman: It is “nice “to know’ the “amplicationssis 
that. 


Mr's Philip: 4S = does not mean that the Workmen's 
Compensation Board has to go over each of its cases to find out if 
it does. It does mean someone who says, "I am in that category and 
I did not go to’ the Ombudsman, but I’) am really affected," because 
that can happen anyway. At any time any case can be opened before 
the Workmen's Compensation Board; so, if you make it retroactive, 
then anyone can come if he feels that he comes under that 
interpretation. 


Mr. Andrewes: I think we need counsel's interpretation, 
but I feel that if you pass retroactive legislation, Workmen's 
Compensation Board are operating within the framework of that 
legislation and it is incumbent on them to go back and review 
these case without appeal, if in fact you are saying it is 
retroactive. 


Mr. Bell: you are right. They “cannot permit ai’situatieg 
to exist whereby some workmen in this province are being paid on a 
basis other )ithanw the? retroactive effect. You, are’ fright ;sethems 
would have to be a total review of all of the section 42 payments 
and every assessment. That is something else. There is another 
point I wanted to make, but I forget what it was. 


3:20 p.m. 


Mr. Cooke: But retroactivity 1S something. the governmen@ 
is considering in this new legislation; so it is not as if this 
kind of recommendation is terribly outrageous or radical. 


Mr. Andrewes:; I waS not suggesting that. I just wanted 
us all to be clear. 


Mr. Bell: I know. I was going to say the other effect of 
that eretroactivity, a .potential effect, is»that under, the yees 
legislation, as I understand it, those people who are presently 
receiving a 42(1) benefit but are back doing the very same work at 


ie 


the very same level, will be disentitled. If you make something 
retroactive in respect of an obligation for the board to pay, do 
you also make it retroactive that that money which has been paid 
Ber cOmpe “refunded? That is “avsrhetorical $questionesesrnesanswer, 
Boviousiy, for good “political” reasons, 4 1s “no.” “But®™ the’ whole 
guestion of disentitling a lot of people who have been receiving a 
Supplement to their wages does come into question when you talk 
about retroactivity. I know this is a tough case. 


Mr. Shymko: Fairness is the bottom line, you would have 
£O Say, retroactively, UNVesSm@eiwe. swouldae quallrey ea -chacer any 
overpayments that may be affected should not be claimed by the 
board. 


Mise @ COOKCE@EYOU “Can alwaysmigives=the "claimant sagschoice: of 
mace OLdm@actornmthemsneweact. wlhateirsmwhat they) wiliscgetuaiThat is 
What they are suggesting. I am not saying that. That is what was 
read by the counsel earlier. 


Mn@eeCharrmansyStise there eany “furthers” discussion™ onthe 
motion? 


Mr. Andrewes: Again, where are we going and what are we 
trying to achieve here? We are trying to achieve fairness for 
these 135 people, and others like them, so they get a settlement 
BeocomenOt Onl yezon, Clinicalidisabilityembut, alsojon their loss sof 
Perningy@icapacity.)=DoO “we “want “to “direct’ or recommend to» the 
Workmen's Compensation Board that they undertake something they 
cannot live with? 


Myre Phi bipse That “issithewrole of the government to do. [It 
is going to have to be their act which does that. 


Mr. Chairman: We are asking them to consider 
retroactivity; that is what we are suggesting. They may consider 
it inappropriate for various reasons. 


Mier burp seacOnclderatlonsm@asuchasas ©COSta#andm@iso, [orth are 
for the minister to sit down, together with the Treasurer, to work 
Sut.. 


Mie eee Use eyY OULMEMOLLON ssaysias CONSTOGCratlOn wir dOeS lte "Lt 
Says consider the making of these retroactive; is that what you 
are saying? I have no problem with that one. 


Mr. Andrewes: How do we go beyond that? That is all we 
are allowed to do here, just make a recommendation. We are not-- 


Mr. Cooke: We can say they should (inaudible). 
Mr. Andrewes: They have already said that. 


Moco chalroian :-eerthne = clerkesnas awmotl oneehnereas lewill just 


have him read it. 


Crerk "OL™ the™eCommittecs Mr. Chairman, emys=understanding 
of the motion is that Mr. Philip moved that the committee 
recommend that the Minister of Labour consider implementing in the 
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new Workmen's Compensation Act those changes required to make 
retroactive the application of section 43(5) of the act. 


Mr. .Bell:.May .1. try, it. with a. preamble7e. The. committee 
notes that in the white paper released by the Ministry of Labour 
in response to Professor Weiler's first report, entitled Reshaping 
Workers' Compensation for Ontario, there is provision in intended 
new legislation that "those workers who were injured previously 
but who elect to transfer to the new act will have their benefits 
recalculated -on the basis of actual wage loss." The committee 
understands that such legislation will permit the 135 complainants 
represented by complaint number 25 to apply to the Workmen's 
Compensation Board for a recalculation of their benefits more in 
accordance with the interpretation of section 42(1), urged by the 
Ombudsman and this committee. 


The white paper is apparently silent on the issue of whether 
the recalculation and entitlement of benefits on the basis of 
actual wage loss will be retroactive to the date of the 
commencement of the permanent disability. Accordingly, this 
committee recommends that the Minister of Labour consider 
including a provision in the new legislation amending or revoking 
the Workmen's »Compensation .Act to. .provide.,forn . the, retroactive 
payment of benefits to workers like the 135 referenced on the 
basis of actual wage loss. 


That preamble is important to set the background. 


Mr. Philip: My motions would be an awful lot better if I 
had counsel's briefing notes, or prep notes or whatever. 


Mrs Chalrman: Ally LieeeVOUrL-O LEC GeamOL2 On. 
GALE Led. 


John, is there anything else we should deal with in an open 
meeting? 


Mr. «Bells, sYou:s cane reallys sdealaaiwith saat el O tet ee ee 
meetings. Part A of your agenda, sub B, report of the Ombudsman on 
his investigation of the South Cayuga land assembly. This 
committee has reaffirmed the decision of the previous select 
committee of September 1980 to invite the gentleman who is 
concerned as to the consequences of the publication of his name in 
the Ombudsman's reports to appear before it to discuss. and 
describe the manner in which he has been prejudiced or adversely 
affected. The committee intends to meet with the individual at 
such time when it settles its winter schedule. That you can deal 
with. 


Communications with members of the public; the fact that you 
received seven communications from the public all expressing 
comments and concerns as to certain aspects of the operation and 
Organization of the Ombudsman's office. In each of the cases, the 
committee considered that the matters referenced would not assist 
it in the carrying out of its terms of reference, and accordingly 
notified the members of the public in question. I think you might 
want to restate an excerpt from your fifth report where you say 
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you will hear from people but only if the matter will assist you. 
That takes care of A. 


Mr. Chairman: Any necessity for ‘further discussion on 
those items? 


Mince eNO; slewdOsmnot ethink -theremsis panymneecdmtor any 
mupther®discussion: I’ am going to read back thatSamendment, and 
Beumeiave part ~Oterthe “drafttyereportayright “there @@Under “item 3B; 
eighth report of the committee, comments and responses by the 
Ombudsman to part of the report. What he said now is a matter of 
record. 


I should tell you that the past committees have considered 
that the introduction to the report is the most important, where 
you give an overview as to the process. I would urge you to do 
that in camera, either today or some other time. 


Responses from the governmental organizations to the 
recommendations contained in the committee's eighth report: the 
record of the Ministry of Health response--you cannot close that. 
Well, it is a continuing monitoring situation. That is the Ontario 
Council of Health report and what are they going to do with it. 


The Ombudsman wanted you to include a provision in your next 
peport or to urge the Ministry of Health to invite submissions 
from members of the public in the continuing process to consider 
what legislative changes should be made. I don't see any 
warwicutar need ="to™ consider ‘that in’ "private. i don"t)? see -any 
particular need to consider it any more. If you prefer, you could 
wait upon the text that I prepare. 


we 530 p.m. 


Ministry of Housing recommendations two and three: 
Recommendation two” is the one that» notifies “you ’ that, > as ©of 
October 1, the family in question will get full accommodation and 
housing; so the Ministry of Housing has complied with that, and 
you can so note it. 


Recommendation number three has to do with the review of 
their adjudication manuals, decision manuals, with a view to 
amending them to give more effect to the role of administrative 
fairness. Mr. Beesley, the general manager, wrote to you and said: 
"We have been reviewing things like this, any appeal process, 
Since September of last year. We have sought the comments of each 
of the housing authorities. We have not received them all yet. We 
hope to have something in place by the end of this year." Again, 
it is a monitoring situation by you. 


Mr. Philip: Can we also make the recommendation at that 
point that they come back with a detailed report of where these 
Manuals are going to be stored and what access the public--the 
public being defined as perhaps legal aid, tenant associations and 
so forth--have to those operations manuals? ~ 


Mie BGlies YOU @Can= state=ethat =the “commrttee = understands 
the manuals now in existence have been made public in some 


mie 


Manner--this committee has a copy, for example--and that the 
committee will be interested to hear, in addition to what 


amendments have taken place, when and where the new manuals will 
be made public. It seems to me that, if there 1S an appeal process 


going to be introduced, it makes it awfully diftircurcrnote +o aco 
people what and how you are appealing. 


Mr. Philip: Can we cross-reference the work or report of 
another committee and suggest that OHC also report back as to the 
implementationyeat vany7 Sot sallwot gthe recommendations related to 
that manual found in the report tabled in the House by the justice 
committee? 


Mrs) Bell:. You, may, Mr. Philip. This scommittee Shas ‘cross 
referenced recommendations and other reports of other committees. 
I would only caution that the committee might want to have 
reference to a report that was adopted by the Legislature as 
opposed to one that was not. It might be perceived as an attempt 
by this committee to do indirectly that which the justice 
committee could not do directly and thereby-- 


Mr. Philip: Which we failed to do by one month. 


Mr. Bell:  --being’ cut’ "off Sat”) the.) pass #8 But, = (in same 
event ,eilsthinks 1t) fis. a® distinction jwithout sagdiftterences thatw cis 
committee was provided with full copies of those manuals. I should 
go back to the transcript perhaps, but there was discussion as to 
the manner in which these were going to be made available. It is 
part of this committee's process to make some reference in that 
regard. 


Item three, recommendations to the Workmen's Compensation 
Board: Four was complied with before you even reported last time; 
I don't think you even have to pay attention to it any more. Five 
was complied with; you were just never told about it. I believe 
they - are «going \to’-send» you, a» copy of}, a, letter sent patomeeas 
Ombudsman. 


Six is the one that was not adopted by the Legislature. You 
may wish to make some comment about that or just merely to 
reference it, although what you are doing really with Mr. Philip's 
first motion about recommending that the Attorney General refer to 
the question. of interpretation of 42(1), I, think subsumes son 
includes that. You are going to have to say why and the reason is 
you are not--well, I presume to say that you are not taking issue 
with the Legislature's right not to approve any recommendation of 
this committee or any other committee. That is the purview of the 
Legislature. 


What you are saying is that it is obvious there 15 92a 
difference, that there is more than one interpretation capable of, 
andesyleu thinks, BODE GMCS alOeEtCN Ot mee Demo ald, "We have a 
disagreement." Maybe the Legislature was right to turn you down 
when it became apparent that there was more than one point of 
view. The tie did not go to the runner, it went to the team on the 
field, and if there is a disagreement there is a way that is set 
up by statute to find out who is right and who is wrong. 


ap 


The point is that there is also a former judge of the high 
court that is in this process as well as John Robinette and Alan 


Leal. It is the friendly way of resolving differences of opinion 
on interpretations. 


I do not think you have to say anything more than that. You 
might want to also say ‘that you--I- am thinking “out loud; the 
Ombudsman has said that he is a big boy and he recognizes that 
there will be reports and recommendations that are not supported 
by this committee in the Legislature. This committee has said that 
the Ombudsman should be a big boy and should recognize there may 
be cases which may not be supported. I do not know whether you 
Want» to Say the same thing in the context of your relationship 
mech ithe assembly. It 1s implicit in that in any event. 


Mr PHL pe In dealing with the next case we may 
suddenly prove the point. 


Moe abe oe ASom) Sava now, =itnat “takes® yousmigntethrough @B, 
Mr. Chairman. I made some notes during the tour of the office and 
briefing session on item C and if members are content I can set 
those down in a more formal way and you can look at them when I 
give you the draft report to decide. 


ie sanmeeSure Malblerolt evougewrlleabe ‘ladi to.t@leavewime wath 
statistical analysis. I have noted some conclusions that became 
apparent to me as we reviewed this. 


Mr. Pa Can we talk about some of the conclusions? 
It 1S important that you at least know what-- 


Mr. Shymko: (Inaudible). 


Mrer sane HornesvirThnere sls? lame elarge Mscarm omethertend Softmy. . 
tongue. 


Mreeerhilips sl =thinkesrt Sbecame Papparenteptogemesthat mthe 
statistics did not in any way prove that they were able to cope 
with the workload. Indeed, if you add on 135 cases, there was 
really no statistical proof. What they really ended up doing was 
presenting statistics that indicated that they were short-staffed, 
I thought, and then them saying they are still able to cope. That 
may be a comment we might want to make, using some of their 
statistics in the report. 


Mut Shymko:; Mr. Chairman, can I add something with 
reference to the statistical synopsis, if that is what they called 
et? 


I have never seen such a confusion of statistics in my life. 
Is there any way to Suggest to the Ombudsman's office that they 
review the statistical format and make it more understandable to 
average laymen like ourselves? It was very complicated and 
complex. Except for a few charts they had that made some sense, we 
could not really make head or tail on the efficiency of some of 
these areas. 


Mr eerie waeluetoank. tonew ofmtheseproblemsi@rs the way in 


24 


which they set them up is not consistent from one year to the 
next, or at least there are gaps and differences ofPapproaciwaara” 
collecting their data. Would you agree with that? 


Mr. MBedIESSNOGRS IT Rthink fe in’ fairness* stomeenemsy mw lLlicy wecame 
trying to improve their reporting system. And they do change; they 
have changed their program every year. I would suggest that 1s one 
of the reasons you felt a frustration, because you cannot compare 
period to period; it is almost an apples and oranges situation. 


t think; valso® in’ifairness to ‘them, *thatiytheiswayatheyminave 
set up their reporting system on the computer statistically puts 
their work in the worst light, because what they are attempting to 
do is extract from the reporting system, in terms of -backlog “ana 
duration, those activities which are really not the core work of 
the office. What you get is a distillation of the core work, and 
it becomes more and more apparent that they have more and it is 
taking longer. 


3:40 p.m. 


Mr. Morand made a comment that the duration is increasing 
because they have been in business longer, and that when they were 
two years old they could not have had a file©in the office £68 
three years. Well, I say with respect, that is not an answer, 
because that is an admission that some files are staying in there 
for the life of the office. If that is. the case, those had) better 
be ferreted out very guickly and dealt with. 


The committee, in its second report, made reference to what 
it perceived as an obligation on every person within that 
Ombudsman's office to do front-line duty, meaning to get in and 
process those files that are in the office--everybody. That would 
incltide ‘all sthe «directors; éthes executive’ staffin and even #tre 
Ombudsman himself, if necessary. That may bear repeating, not in 
terms of a finding that they are not doing it now but°an terms 7oO2 
a continuing obligation they have to ensure that that backlog does 
not increase any more and that duration starts to go down. 


I think they have taken your comments to heart, Mr. Shymko, 
and I think what you will see in the next report is a lot more 
explanation of what these things mean. It avoids the slogging 
through that we did. 


Mr. “Shymko: One suggestion’ i2s® that,” on® "that" = compu 
form which they use to gather these statistical data, they might 
somehow indicate which case has been there for a year, two years, 
three years. In other words, if they could provide the data on 
backlog in terms of the number of years and in which area, that 
would be helpful to this committee in terms of assessing their 
improvement. 


Mr. Bells: , I + think.»/for- purposes of your? report - you, stam 
just make sort of a general comment that the committee reviewed 
the statistics and urged the appropriate members of the 
Ombudsman's staff to effect changes to make any future statistical 
review more meaningful and understandable and to have it broken 
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down into more categories. They know what they are. They can read 
Hansard, and you can do it that way. 


MEmennoneweseambes that cas @it semay,. iemwouldmnot,) want) 1 to 
leave the impression that we are encouraging the Ombudsman to make 
additional expenditures or expand his budget in the days of 
restraint by implying that he needs additional staff and so on. I 
heartily endorse your comment that we should encourage everybody 
Paeecoat  Oflice to take "tront—line duty “and to etry to expedite 
those files and those complaints that are before the Ombudsman now 
and have been for some time. 


Muee belie Welt, agi wilt leepuL le OuUcCeeche reference from the 
Beconamreporit@and iliiwill plug *ftwinto "thesdrafts we can” have “a 
look at it and decide whether you want to leave it in. 


The next is the regional offices. You heard from Gilles 
Morin, the head of the regional offices, that it is an emerging 
mea Of the @iortice, Gard ie thinkyeit “tis there tors good’ fand 
sufficient reasons. One thing that has been discussed, but I do 
not think collectively, is whether in future the committee would 
attend and inspect or review the regional offices on its own, 
which means a trip to either North Bay or Thunder Bay. 


MaeesbamlOowsaa inaudible). 


Miele We OreecOL Puget) achinke that ism asesuggestion, well 
made. J think’ you should = plan~some time in the future to do it=."Tt 
is a cost-saving device of his office. Every regional office that 
is Opened is a saving of a number of plane tickets and a number of 
BOLeCl= expenses. Other than salary and rent, transportation is 
going to be, I would suggest, his next highest cost in the years 
tO come. So if he can place his forces in an area, it also goes to 
a concern that you have that it is not only the northern area that 
feel they do not have full access but also some of the easterly 
and westerly. 


Mr. Shymko:;: John, (inaudible) reference. David, you 
commented on the need--or was it Mr. Boudria who made reference to 
Windsor and other areas? The Workmen's Compensation Board has 
Opened an office in London, and the other one I guess is in 
sudbury. Since over 55 per cent of all the caseloads in the 
Ombudsman's office deal with the WCB--or at least the WCB cases 
are a big component--it would make sense to me to have one there. 


I can understand all the arguments for having two regional 
offices in northern Ontario. Certainly there is no need to 
eliminate them or to open up another one but, if there is any 
project or plan to open another office, I see reasonable grounds 
for opening one up dealing with southwestern Ontario, the whole 
area of Windsor and London and so on. 


Mr. Cooke: (Inaudible) especially since the auto parts 
Bentre is going) to Chatham, just a little bit farther west. 


Mos ponvikOcmleamenot gorng sco, Comment On chac. 


Mr. Cooke: Right next to my constituency office. 
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Mr. Cooke: Very low rents in Windsor. 


Mr. Bell: »You, remember that) I) sread) -intomechemerccorg 
exerpts from previous reports where you expressed a belief that 
you were going to receive something in writing from the Ombudsman 
reporting upon the whole process when it was finalized, and you 
WerGaatold «thats «yOls Were snot. sd01ng ato agetasthat snows neve aM 
finished everything but they have not done any closing memoranda 
to each of the files representing the recommendations, nor have 
they prepared a paper or memorandum consolidating all the results. 
You) weres toldesthat. if, jyvous.want..tosiinds Outs abou teean Vaso Cae 
recommendations to ask them specifically. 


you can consider restating those parts of your previous 
reports and to ask and require the Ombudsman to comply, or you can 
considers «thate iitstisssa. closeds:chapter);sand gnots makes -anyes UR Chee 
reference to it. 


Mr. Shymko: (Inaudible) 


Mrn oBelleecWhat.you ,Willes dowslS>e 1 fjeyOu er egqulreeechciaas 
consolidate and «submit a .<ceport, you gwillsadd imorestwormk sais 
somebody. 


Mr. Shymko: I felt there was reference in the select 
committee's report regarding the outstanding cases, and it would 
have made sense that in addition to the six referred to in the 
Ombudsman's report he should have made some mention of how the 
other were resolved, since 20 were pending. But apparently the 
ministry has taken care of it. There are results. So there is no 
sense--perhaps in the future they should not surprise us the way 
they did. 


Mr. Bell: I do not have strong viewS one way or the 
other. I sense the committee members do not either. 


Next is North Pickering. I always had strong views about 
North Pickering, living with the chronology as I have. You heard 
that Mr. Morand, for at least two weeks out of the next four, 
intends to study, with the assistance of senior representatives of 
his staff, Mr. Hoilett's report on the North Pickering hearings. 


He was unable to tell you what his plans were after that had 
been done; that is, he was not able to tell you whether he was 
going to submit the entire report to the Ministry of Housing and 
ask for compliance--that would be a procedure consistent with the 
agreement of October 1, 1976--or whether he was going to adopt the 
formal procedure approach, as is required under the legislation in 
normal circumstances; that is, issuing a 19(3) report, getting a 
response, and thereafter issuing a 20(2) report. 


3:50 p.m. 

The bottom line of the committee's comment upon these 
matters in the last three reports has been: "Get on with the job 
and get it finished." May I suggest to you that that be the bottom 
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line in your comments in here; that, whatever he has to do, to 
Menisi It; that” he “should get “it™ done and get™it doner quickly, 
even if he has to sacrifice something else and something else from 
his senior staff people. This is a classic example of "front-line 
duty." Those people who are assisting him should stay with that 
Baske There are) 100 and some-odd files, and they are the 
longest-standing files in the office. If you want to leave it to 
me, tO do the text for you, you can. 


The next is amendments to the Ombudsman Act. In August 1978 
this committee reviewed amendments with the Ombudsman Act clause 
by clause. You were told that was going to be formalized and 
submitted to legislative counsel and the Attorney General. You 
Have been told that it was formalized and submitted to the 
Attorney General in January of this year and that there has been 
no formal response from the Attorney General, although there have 
been conversations between the Ombudsman and the Attorney General. 


You asked for a copy of the amendments. You were told «that 
the Ombudsman preferred not to give them to you. You then asked 
the Ombudsman to determine if the Attorney General would consent 
to providing the amendments to you, which was apparently done, and 
you were told again that both the Attorney General and the 
Ombudsman prefer that you not receive the amendments at this time. 
They preferred that we wait upon the process, whatever that is, 
petween the respective offices, leading, I would take it, to a 
tabling of a housecleaning bill some time in the future. 


Mr. Shymko: Do you recall the reason that was given for 
us not being informed of exactly what the amendments were, what 
enue conflict was? 


Mr. Bell: No, I don't. But my Sense is that-- 


Mr. Cooke: He said it might prejudice the process 
(inaudible). 


Mimecelu.: YOU rensnigqgnt se Andie) interpretsithaté * as; ae we” are 
afraid that if you become involved we won't get the amendments we 
marnk we're going to get." I don't know what ‘to say. I prefer to 
Say what I want to say off the record. 


iechni nike Ces me aeCUuLlOUS anomaly sthatwamselLects committee OF 
the Legislature that has the name of the Ombudsman is not 
continued with the process that you started two or three years 
Seger wOUldn t want othis icommittee, to | do Panything Pthat: might 
prejudice any legislation that will be tabled, and I think you 
should accept the request of the Ombudsman in that regard. 


I'm told by the clerk that there is precedent for a select 
committee to be given the authority to consider the legislation 
clause by clause auLex second reading. There was an 
example--Graham can help us--of another select committee that had 
a specific term of reference. Legislation was tabled in the House 
EBelating to that specific term of reference, and instead of its 
going to the appropriate standing committee, either justice or 
resources, it went to that committee. 
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Here's a classic example: This legislation would go in the 
normal way to the justice committee, because it's an Attorney 
General's bill. I can't think of a committee more aptly suited to 
consider an amendment clause by clause than this committee--either 
thateOnavouresall#goingetomnave, tom line Up ttos De witnesses before 
the justice committee. 


You might consider making comments to that effect in your 
report; you might also consider a specific recommendation that if, 
as and when the legislation is passed this committee be given the 
authority to-- 


Mr. Barlow: Why don't we do it that way, Mr. Chairman? 


Mr. Cooke: We could also suggest that the compendium to 
that proposed legislation include the proposed amendments that 
went from the Ombudsman to the Attorney General, since we can't 
possibly prejudice the decision or the process at that point. 


Mr. Bell: I don't have anything to say about that. 


Mr. Cooke: Well, compendiums are supposed to give you 
background information, and certainly the process we've been 
excluded from at this point is background to, the bill that will@pe 
debated eventually in the House. 


Interjection. 


Mri. Cooke: Well, .wet can get Sit, sini jcommittec = ea tec 
point; there's no problem with that. But it would speed up things 
and-- 


Mrs Shymko: Since the clerk is here, is there a 
precedent for passing on a bill that was before a standing 
committee to a select committee? 


ClerkusoftMchemiCcommittec:weYes, ir Sa Chairman. In 1977, 
approximately, a new Audit Act was passed by the House, and the 
public accounts committee took the committee stage after second 
reading .rather than sjthe bill. being referred to |) either mae 
committee of the whole or the general government committee, as 
might normally have been the case. 


Mr. Shymko: Since we have expressed our concern as to 
why the contents of the amendments were not presented before us, 
we may want to bring a motion that this committee process the 
amendments to the Ombudsman's Act. 


Mr. Cooke: It's too bad (inaudible) yesterday. 


MreAnegpew li: Tim, SNOtCAsSOshCULCID Jias Las (inaudible). 1G 
wouldn't have done any good to do it with that representatives 
That's in your discussion between the committee and the Ombudsman 
(inaudible). 


If that is the consensus, Mr. Chairman, I can incorporate 
something into the draft report. 
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Mr. Chairman: Is that agreed? 


Mr. Bell: Before we go any further--we're looking at a 
4:30 adjournment--I am going to suggest, Mr. Chairman, that 
everything else on page two and on page three, down to and 
including the Ministry of Government Services matter, be left to 
me to incorporate into the text. 


Mr. Chairman: Is there agreement on that? 


Mr. Bell: They are very straightforward matters that you 
have attended to. 


The only other item is complaint number 24 of the 
Ombudsman's report, the report dealing with the dentist. And I 
would agree with Mr. Philip, who indicated this morning that 
should be dealt with in camera. 


Mig aCe LOL MWe Om Om COMECIAC, ee lemeWwONGCC Tams Dawe 
could have somewhere in the report--it's my feeling that we didn't 
spend enough time with the Ombudsman, and I really don't have a 
feeling as to his priorities or the way in which he weighs or 
looks at things. 


I think it would be very useful if this committee suggested 
that some time be set aside, perhaps in January or February, to 
Sit down with the Ombudsman and~go through a series of cases in 
which we could find out the process that was followed and the 
positions that he may have taken and that his office took at each 
of those stages. That could be part of our recommendations. 


Mr. Chairman: Is it necessary to incorporate that in the 
mepOrt? 


MrpeebelUsmeWells you Might want toOmeinclude a) provision in 
miemeintcroduction to that effect. I should tell you” that the 
committee in the early stages--reports one, two and three of the 
Ombudsman--did do that. LG did noc confine itself to 
recommendation-denied cases; they were few in number. It took 
samples of the other cases reported, however they were resolved, 
and it looked at them; and the committee gained a real insight as 
to how the discretionary powers were being carried out at all 
Stages. 


It wouldn't be a precedent-setting move; it would be a 
further stage in your briefing, if you will, or a briefing session 
for yourselves to gain an understanding as to that role and how 
it's carried out. 


It's very easy to do. I think you could take some cases from 
the eighth report that are recited under the various governmental 
Organizations and you can break those down--those found in favour 
of the complainant, those found in favour of the governmental 
Organization, those stopped short of final resolution--just to see 
how-- 


PeD.m. 
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Mr. Andrewes: Mr. Chairman, Mr. Philip makes his 
Comments in the light of recommendation number 24. I wonder what 
you were leading to there. 


Mr. Philip: No. I made it before we went in camera to 
deall with dunlt has. nothing .to do with, 24- It's “just =that wis 
Still not sure of how this Ombudsman works or operates. It's a 
pretty important position in this province, and I'd like to know 
where he stands on different cases and how he would view them. I 
think it would give me an insight as somebody who is supposedly 
part of the committee that is reviewing the Ombudsman in ite 
operations. It might also be useful for the Ombudsman to know how 
members of the Legislature who are dealing with the public also 
view how he's performing, if you want. 


Mr... Cookes , tts essential if Sthere*ssgoinghitogibe fame 
real accountability for the Ombudsman, and this is the system. 


Mr. Andrewes: You won't get any disagreement from me on 
that. I wondered whether you were saying that in the light of our 
counsel's suggestion that we review 24. 


Mr. Philip: It in no way indicates how I view 24. 


Mr. Chairman: Ma. Andrewes moves that the committee 
proceed in camera. 


Motion agreed to. 


The committee continued in camera at 4:04 p.m. 
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The committee met at 10:12 a.m. in room No. 15l. 
HUMAN RIGHTS 
Mr. Chairman: Gentlemen, we have a quorum. 


Mr. Philip: There are a couple of questions arising 
since our last meeting. One deals with a matter that we raised and 
that I would like to bring to your attention to find out if there 
is any possibility of working it into our schedule. One was that 
we did ask for a copy of the draft legislation concerning the 
Ombudsman, which I believe is in the Attorney General's office, 
and I am wondering whether or not that draft legislation is now 
available to the committee. 


Mr. Chairman: I am not aware of it. Does the clerk have 
any information on that? 


Clerk of the Committee: No, Mr. Chairman. 
Mr. Chairman: We can pursue that, though. 


Mrs “Philip: “Specifically, I am concerned “about -rumours 
that are spreading, and that I have received from several sources, 
that there is an attempt to change the age of retirement in that 
Graft legislation. The present Ombudsman wishes to stay on past 
the age at which he would retire under the present act. I would 
like to know whether this is happening, where the initiation for 
any such action is taking place, and I certainly would appreciate 
receiving a copy of the draft-- 


Mr. Chairman: I will try to get a report on that. 


Myve wenilips: The Ombudsman's spokesman may have some 
information on that specific question. 


Mr. Goodman: No. I have no information. 


Mr. Chairman: We will try to get some information on 
that for this afternoon. 


Mrsecr intl 1 1psaee nes otnereequestion that, ALeiwould whike »:to 
raise is: Will it be possible for us to speak to the Ombudsman 
concerning his proposal to visit South Africa, his intentions in 
this regard, what he hopes to accomplish by it, and any reference 
that we may have as to the purpose of his trip as seen by the 
South African government, as well as by his office? 


Mr. Chairman: We are going to make reference to that. As 
you know, the meeting has been called to deal with the House 
resolution on political rights. All members have had copies and an 
update circulated to bring them up to date on this. This afternoon 
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we are going to have our first witness. We set aside this morning 
to deal with a number of outstanding matters, number one being the 
Ombusdman's trip. 


I have received numerous letters from organizations and 
individuals, for the most part expressing concern over the trip. I 
am basing my suggestion on the fact that when Mr. Johnston raised 
the question of a point of privilege in the House, the Deputy 
Speaker replied, "I think that the appropriate action would be 
through the committee on the Ombudsman, so that all members might 
reflect their concerns directly to him." 


I am going to suggest to the committee, and perhaps we can 
discuss this right now, that we set aside a day next week, and if 
that is not convenient, perhaps the following week, to discuss 
that. We will invite the Ombudsman to attend and present his 
position on just why he feels the trip is. important, and ;his 
justification” for “*making it. “In the -anterim we = hayveussche 
opportunity to circulate all the correspondence that I have 
received to the various members of the committee. I think it would 
probably also be appropriate to send out an invitation to all 
members od the assembly, if they do have any concerns they wish to 
express. We will extend an invitation to them to appear before the 
committee on whatever date we decide upon. 


Mr. Philip: That, I think, is an excellént’= 1déa,; ecncme 
congratulate the chairman for having the foresight to arrange for 
such a meeting. 


I would suggest that since the Liberal convention takes 
place at the end of the week it would be easier on them if our 
meeting perhaps took place earlier in the week. I know they will 
be” 'rather! ®busy @preparing2sfor it .and!ssou;fortht) Woulas® thats 
acceptable? 


Mrs Van Horne: In response, My. Chairman, my own 
personal preference would be for the meeting to be held some time 
next week. There is a problem that I have; I do not know how many 
other people have the same problem. We understand that next Monday 
will be set aside for the pensions committee, and my understanding 
is that is just Monday. I do not know if it would stretch beyond 
that. I doubt it very much. So Monday would be out of the question 
for me personally, but the rest of the week is okay, with the 
exception of Friday afternoon. 


Mr. Chairman: I was going to suggest Wednesday and 
Thursday. I do not know if that will create any problems. I know 
therery is! aiwinter policy, conference ti«for) the: -P€ss beings heldmas 
Kingston on Monday and Tuesday. 


Mr. Van Horne: I can make the Tuesday. 
Mr. Boudria: Monday sounds fine to me. 
Mr’e Chairman: The THaUnSday aon Panoe be necessary, 


depending on how we move along on the matter of political rights 
and the House resolution. We may be able to wrap that up this 
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week, and the second day may not be necessary and we will only 
require the one day to deal with the trip. 


Mr. Philip: I think Wednesday is certainly acceptable. 


Mr. Chairman: Is there a consensus on that, Wednesday of 
next week? 


Mr. Philip: To deal with the Ombudsman's trip to South 
Africa. 


Mr. Mitchell: Certainly for myself that is acceptable. 
Mr. Cooke: Do you mean next Wednesday? 
Mr. Chairman: Yes. 


Mr. Cooke: I wonder if we can look at another date. I am 
going to be out of the country next week. 


Interjections. 


Mr. Piché: Is it necessary to have any meetings next 
week? Unless I am missing something here, is there no chance to 
complete the work that we have in front of us this week? 


Mr. Chairman: It is possible. 


Mr. Piché: Or send it to the following week, because so 
far I am not going to be attending the Liberal convention. I shall 
be in Toronto. 


Mr. Philip: How about Friday? 

Mr. Chairman: How do members feel about this Friday? 
Mr. Boudria: No. 

Mr. Philip: What about Friday of this week? 


Mr. Mitchell: Unfortunately I know that, speaking for 
myself, based on the agenda that was given us, I made other 
arrangements for the Friday. I have made plans for a number of 
other meetings. I grant you they are not impossible to break, but 
you know yourselves that it does not look very well when one 
starts, jumping around when commitments have been made. Wednesday 
seems to be the consensus for next week, Mr. Chairman. 


Mr. eGhainman: Wnt @seemsn tombe Bthat Pitaiirtsteinto the 
schedules of the vast majority of members, and that seems to be 
the most convenient date, so I think that is the one we shall 
proceed with. 

The next matter that we want to deal with is-- 

HO ZO asl 


Mr. Cooke: Is there not any way we can postpone it since 
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the reason the committee is not meeting with the Ombudsman this 
week is because he happens to be out of the country? This has 
dragged on now since December or whenever it was first brought to 
our attention and this can actually wait until the following week 
Or whenever it can be scheduled. I did write you and I have 
indicated a fair interest in this particular issue and I would 
really like to be there. 


It just so happens that I scheduled five days for this week 
when the committee was scheduled to meet and I really think it is 
rather important since I think we are talking about’ the 
Credibility of the office of the Ombudsman. I would really like to 
be here. I ‘don't think it is crucial that rt. has tombe done nexe 
week. It is a matter that, as I say, has been around now for a 
couple of months already. 


Mr. Chairman: The committee has heard Mise Cooke's 
concernss,) Is am, quite \Elexible on it. 1 will, leave Mit. -upeto ihe 
committee as to what is most-- 


Mr. /Pichés I'm flexible vif you wante tolspushasute stom nese 
week. 


Mr. ‘Treleaven: I will not be in. southerny Ontarro «= the 
following week. 


Mr. Mitchell:  —Wen mustm't slosewm sightsloft. the sefactia iia 
Chairman, that in the first week in March we have the justice 
committee sitting and that is not too distant. That's really about 
the time that is being talked about and they are dealing with the 
Children's Law Reform Act. That's going to be March 3, 4 and 
possibly 5. The following week we are into the opening of the 
Legislature on March 9. Some of us, because we have been on 
various committees and so on, are trying to get at least a short 
period of time away. I have every respect-- 


Mr. ‘Cooke?:*That's why 1L‘'m ‘doing ‘that. 


Mr. Mitchell: I have every respect for what you are 
saying’ but I®think if you” took” at’*the »members here ang "whateene 
being said, we appear to have about nine of us who can make it 
next week but find it impossible for the balance of the time 
whereas-- 


Mr. Cooke: What about the week of the twenty-second? 
Mr. Mitchell: You have heard-- 
Mr. Cooke: That's the week you are-- 


Mr. Mitchell: Mr. Piché and Mr. Treleaven will 
definitely be away. 

Mr. Piché: No, I am available both weeks in fact. It 
doesn't matter-- 


Mr HeMitchell: “I @am "sorry. Te thoughts youssaidm your sweme 
not-- 


Mr. Piché: No, no. I am flexible. 


MremiGodkes. So for the week of! March 22° we 'are “in the 
same position as next week where one member of the committee is 
not available. It just so happens that next week is the week that 
I am away. The week after is the week that Mr. Treleaven is away. 


Mr. Philip: Another alternative would be for all ote. Us 
to come in a day early since the Legislature starts on March 9. We 
could come in on March 8, which is the Monday, and that would save 
us some travel time. 


Mrs oe Mitchel: That again creates some problems. Mr. 
Philip, you are fortunate you live in this particular area but it 
you were like some of the rest of us from outlying areas who wish 
to bring our wives or perhaps a couple of our children to the 
opening, that means we really have to hold that Monday open to 
bring our families down. 


Mr. Cooke: Let me ask “Mr. Treleaven if he feels as 
Suronglyeaboucestnics as ledo. P-think-= 


Mr. Treleaven: I couldn't possibly know what's in your 
Minds sOnLymmyen Own, sbUt sale. WOULdB say 9] haven tetbeen ion this 
committee before. I don't think we want to weigh the relative 
merits of your wishes against mine. It's simply a case of letting 
them go whichever way. One of us will not be here whichever week 
is chosen. It is as simple as that. 

MoeemeChalrman-seels eam mgoind stow othrow "LePaback «to “the 
committee. 1 think the only way we are going to resolve this is to 
have a motion to meet on a certain date. In that way we will vote 
it and set it aside and we will go on to more important things. 
Can we have a motion? 


Mr. Cooke: Could I suggest the twenty-second by way of a 
motion? 


Mae @Chatrmanes Dercangatel lo Syous *onele thing. ee@Theyitwenty> 
second is out for me. 


Mr. Cooke: Well, any day that week. 

Mr. Chairman: Okay, we have a motion. 

Mr. Cooke: Any day that week is what I am suggesting. 
Mr. Van Horne: You said the week of the twenty-second? 


Mr. Chairman: We have a motion that the meeting be held 
on the week of the twenty-second. All in favour? 


Motion negatived. 
Mr. Chairman: Do we have another motion? 


Mr. Van Horne: I would move that week of the fifteenth. 


Mr. Chairman: Any comments on the motion? 
All those in favour? Opposed? 

Motion agreed to. 

Interjection. 


Mr. Chairman: We agreed on the seventeenth earlier. 
There seemed to be a majority opinion on the seventeenth. I guess 
all we can say to Mr. Cooke--I know it is difficult because the 
Ombudsman is going to be here and he will not have the opportunity 
to question him--but perhaps you could-- 


Mria =Gocke: I also think if the committee scheduled 
itself for five days this particular week, I do not know why it 
was changed so that we were not going to meet this Friday, if 
things could be arranged--why that was not done, why we cancelled 
Monday and Friday of this week. 


Mr. Boudria: If I can speak to that, the agenda for this 
meeting was circulated about three months ago saying exactly what 
days we were going to sit. 


Mr. Cooke: I am talking about negotiations that went on 
between the House leaders in consultation with the committee and 
the clerk. There were two days added on the schedule that we, as 
whips, were given, and then it was changed. 


Mr. Chairman: Gentlemen, the matter has been resolved by 
motion. I think we appreciate Mr. Cooke's position. All we can 
suggest at» thisspoint is that he submit his concerns» in writing es 
know that is not going to be adequate for the way he feels, but I 
see no other options. 


Mr. Philip: Mr. Chairman, «since you. mentioned earlier 
that you received a great amount of correspondence on this matter, 
I think: it twould.ibe helpfulsforwthe committtee HE cGacheot susmwene 
to receive a copy of that correspondence before we have an 
opportunity to question. 


Mr. Chairman: I thought I had indicated earlier that you 
will be receiving copies of all correspondence. 


Mr. Philip: Maybe you did. I apologize if I missed that. 
Mr. Chairman: I think the counsel has a comment. 


Mr. Goodman: Mr. Chairman, further to Mr Pir pase 
remarks, I am wondering whether it would be possible for you, sir, 
to distribute copies of Mr. Morand's letter to you of January 8 
wherein he outlines the background to the invitation and his 
reasons for accepting, and to indicate that Mr. Morand very much 
looks forward to addressing the committee, amplifying the contents 
of his letter and to answering any questions the committee may 
have. 


Mr. Chairman: Perhaps, Mire Goodman, since you have 
spoken up--I do not know if all members of the committee are aware 
just who you are--you could introduce yourself and indicate why 
you are here today. 


Mr. Goodman: I believe I have had an opportunity to meet 
all the members of the committee. I am Brian Goodman, and I am 
counsel and special adviser to the Ombudsman. Mark Nantais, who is 
sitting back there, is the executive assistant to Mr. Morand. I am 
pleased to be here this morning to assist you. 


Mr. Bell: Mr. Chairman, members of the committee, if you 
will permit me I would like to make some suggestions in respect of 
how you proceed that day and what you have before you as you 
proceed. I will do it with the benefit of some observations from 
my perspective. It seems to me that what is required from the 
Ombudsman, initially, is a definition and a thorough description 
of what this matter is all about--from whom was the invitation 
issued, under what auspices, what is the nature of the meeting or 
meetings there, its specific purpose and any aspirations Mr. 
Morand may have in respect of his participation therein. 


TMatevin sitSselrmi s absolutely necessary” if “youl "taker-the 
ruling of the Deputy Speaker literally. I have reference to a 
letter which all of you received recently, I understand, from Mr. 
Jonnctoneelte Ls Srequired™soe that’ you, can at least assess ‘that 
which Mr. Morand tells you and the concerns that may be expressed 
to you by your colleagues, and certainly the concerns that are 
expressed to you in respect of the letters that you will receive. 
That is fundamental. 


I have had some prior conversation with Mr. Goodman and I 
told him that. He and Mr. Morand will certainly be ready with that 
information. It may be already contained in the letter from Mr. 
Morand to the chairman, which you are going to receive shortly--I 
believe it was sent last month--which explains in some detail what 
the matter is all about. Secondly, you must have before you and 
will have, aS soon as Mr. White can so arrange it, copies of all 
communications that the committee has received through the 
chairman, either sent directly to the committee, or sent to others 
and copied to the committee. 
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You must know the background of the concerns, and Mr. Morand 
must be aware of the backgrounds of the concerns and, in my view, 
must come before you prepared to address those concerns, or the 
issues raised by the letters. I have had discussions with Mr. 
Goodman. He concurs in that view and will so advise the Ombudsman. 


Bast) y> et vowing mee trome= thes Depucy Speaker's ruling, this 
committee must give notice to your colleagues of the date of the 
meeting and the intended purpose, giving your colleagues an 
opportunity, if they so choose, to address you, either in written 
form or personally, of any concerns or comments they might have 
respecting the issue. If the committee concurs in that view, that 
communication should be sent immediately to your colleagues, 
thereby giving them nine days to so advise you. 


When you have the benefit of those three areas--Mr. Morand, 
the communication and any comments or concerns your colleagues may 
have--then you can consider the substance of the matter that has 
been placed before you, and that is, to paraphrase the wording of 
Mr. Johnston in Hansard, December 16, 1981, whether or not that 
visit, for allsof “its reasons then: known; to you; e@iSelnapproprmlare 
for the Ombudsman of this province. 


I .stop ‘short »ofAvgiving syous. atiwythiss times anymadvice sasmco 
what you should do with that, but that is the issue, as I See it, 
that you have to consider. To give the issue its due attention you 
have to consider it against the background of the three areas I 
have just reviewed. I have used the word "must." I do not mean to 
do that in a binding way; I make that as a suggestion. If you 
concur, the record of what I have just said can be used as a 
blueprint on how we proceed that day, and will assist Mr. Morand 
and anybody else to prepare for that event. 


Mr. Cooke: There are two other areas that I hope the 
committee will look at and that I think are as important. One is 
whether there are any other members of Mr. Morand's staff that are 
included) in this) trip» to ,Souths Africa. #Secondly,) jal *panticula. 
statement that was made by the Ombudsman was, I hope, incorrectly 
reported on the radio where he indicated that if the Premier (Mr. 
Davis) asked him not to go to South Africa, he would agree not to 
go. Obviously that has some significant ramifications for the 
reporting mechanism and the independence of the Ombudsman if that 
statement were true. 


Mr. Goodman: I would like to address the first question 
right™ nowr:so. theres "will “be =no» doubt] Sin @the Miletters’ to stn 
chairman, Mr. Morand enclosed a copy of the program which 
indicates who the seminar speakers are, and included among those 
seminar speakers is myself in my capacity as vice-chairman of the 
Ombudsman Forum of the International Bar Association. 


In so far as the second concern which you addressed is 
concerned, I am sure Mr. Morand would prefer to answer that before 
the committee. I can tell you that what he said was misreported by 
the press. He will be pleased to correct that. While we are on 
that, I know there are a lot of matters the committee would like 
to raise with the Ombudsman. Likewise, Mr. Morand has asked me to 
indicate that he would very much like to address the serious 
inaccuracies which were contained in the media reports, both 
concerning him, his office and this committee. I would ask you to 
set time aside for that. 


Mr. Treleaven: We have heard the Deputy Speaker's ruling 
referred to. Has it been established whether that ruling was 
correct, through precedents or otherwise? Is it not unwise to 
Carry on discussing a reference to this committee from a ruling 
which we do not know is correct or not? 


Mr. Chairman: It wasn't challenged, and I guess there is 
some flexibility  inioterms of )Jinterpretations of oineltermsmnos 
reference. It was felt by the chairman that if the committee is in 
disagreement, I guesspy thiiss sie ithe gituimess ito mcay meso um ECE Ce 
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appropriate for this committee to be used as a vehicle for members 
of the assembly to express their views on this. There really is 
perhaps no other opportunity for them to do so. It was felt this 
would be the proper way to proceed, and we are carrying on under 
Sate acsumptione. 2t willie bellpointed= outl in amelettermcromeithe 
Ombudsman--and that will be circulated to you--that he feels and 
his® office feels that perhaps this is an area we should not be 
getting into. 


Mr secGoodman:)Mr.« Chairman, Ll) want) to imakeS it 2clear “we 
have been happy to apear before the committee to explain the 
background to the invitation and the reasons for accepting it, and 
to abide by the Deputy Speaker's ruling to have the individual 
members make their concerns known, as suggested by Mr. Johnston, 
through the vehicle of the committee. The issue he is concerned 
about is whether this committee has the authority to tell the 
Ombudsman where he should go or should not go. He has no problem 
with the first. 


Mr. Cooke: There® is no question» about that. We -don't 
have that authority. 


Mr. Goodman: I wanted to make it clear that Mr. Morand 
has no concerns and is quite happy to appear before the committee 
where all issues can be addressed, so that there can be a full and 
fair discussion and debate on all the issues, the pros and cons, 
so that this committee and the assembly and the members thereof 
can make their views known, and he can receive those views. There 
is no problem with that. 


Mee Chaitnan: Mre ~Goodman,” lo Chink” bts the gintention 
of the committee to follow that procedure you have just outlined, 
but following completion of that it will be a decision of this 
committee whether or not they want to express an opinion on the 
MOpEOpriateness softs the trip. 8.1) think) that was, indicated, really, 
in the question asked in the House on December 16. 


Mr. “Philip: With respect, oMr..»Chairman, we could go 
further than that and say that while this committee may not have 
the authority directly to tell the Ombudsman that he may not go, 
the Legislative Assembly does, and after hearing the testimony 
this committee could if it wishes, and it may decide not to, but 
it if does feel anxious about that, it could pass a motion that 
would ask the Legislative Assembly, and you, Mr. Chairman, would 
Beponoumsback ethatwmmotionsto the House, 5to instruct Mr. Morand not 
to go. The Legislative Assembly has that power to do that. 


MrmetGoodman's) Maswiehilip . siteel acouldg.address athat for a 
moment, there is no question that the Legislative Assembly has 
such authority. But I disagree with you that just because the 
assembly has that authority, that this committee necessarily has 
the authority to pass a motion, given its terms of reference, and 
make a recommendation to the assembly. No one disputes the power 
of the assembly to deal with the matter. 


Interjections. 


Mr. Chairman: I wonder if we are going to get anywhere 
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getting into this argument today. I would suggest that we leave 
the matter as it is now. We are going to discuss it thoroughly and 
Following our discussions with the Ombudsman, aS a committee we 
Can decide what is the appropriate course to follow. I think we 
Should be moving on. 


Mr. Goodman: Really, the matter is academic. Mr. Morand 
is quite happy to appear before you and give his reasons and hear 
your views. He is a servant of the Legislature. 


Mrs. sCooke:): Mri o Chairman; * Loshave a@tossg ombbackeet omeanoccues 
meeting. I have to leave but I wouldn't want to give anyone the 
impression that I am leaving because you have scheduled a meeting 
when I can't be here. However, I do want to make one point. I hope 
the committee will deal next week not only with Mr. Morand's trip. 
As Mr. Goodman has pointed out, he is attending also. We are 
talking about the Office of the Ombudsman, and I think the trips 
of both individuals could have implications for the credibility of 
the Ombudsman's office. I hope the committee will take a look at 
that as well. I will attempt to put some of my thoughts in writing 
and either present them to each individual committee member or 
through Ed Philip at next week's committee. 


Mra» GaooleoMidler: «Mr... Chairman,« when |) wibl athe. Ombudacsman 
be available to the committee? Will he be available next week? 


Mr. Chairman: It is possible, because he has returned. 
The problem is getting the material circulated to all the members. 


Mr. G. I Miller: It might be possible to accommodate Mr. 
Cooke if we could have him in on-- 


Mr. sChairmans’ The “committee has» reached! a “decision (on 
that. I don't really want to start over on that argument again. 


10:40 a.m. 


Mr. Shymko: Mr. Chairman, I just wanted to say that in 
addition to the concerns we have relating to the Ombudsman's 
decision to go to South Africa, his appearance here and other 
Matters on the agenda, there is an issue at the federal level 
which is of great concern to all Canadians and which is related to 
domestic human rights. I would like to mention what the issue is 
and perhaps put that particular material and copies of the order 
in council from the Canada Gazette into our documentation and on 
the ordersor- topicsmforediscussion: 


I refer to the order respecting emergency planning, which is 
an order in council that was passed on May 21, 1981, without any 
debate in Parliament, empowering the government of Canada to 
establish and administer civilian internment camps. In the 
discussions we had earlier as to the concerns the committee may 
have in expanding its mandate on civil rights and human rights the 
domestic concerns would be crucial. I think that in light of the 
patriation of the constitution and the human rights charter it has 
a great impact on and certainly great implications for human 
Elghts,and civil, Wibertiesmwhenmwem stant establishing internment 
camps in Canada. 


1c) 


TE@is Jan tissue that is®ofegreati-concern tothe members of 
Parliament federally. I just wondered if we could perhaps somehow 
have this as one of the topics on the agenda or if I could at 
least distribute or table with you the debate in the House of 
Commons and also a copy of that particular order in council. 


My Chairmar-seethanks -yOucml | think ewer Cansbesmttexible 
enough, unless there is opposition from members, to include that 
in our discussion on the House resolution on political rights, and 
we can incorporate that-- 


Miemeee hi ip eee eC koe cece lOg1Ca Wa extenciongeOl ja tne 
discussions we are going to have. I think Mr. Shymko brings a very 
legitimate concern. It's great to be very concerned about what is 
going on in countries such as Poland, and I share that concern, 
but I think we always have to be vigilant that we don't end up 
with those kinds of regimes in our own backyards. Some pretty 
atrocious abuses of civil liberties have taken place in this 
country. 


MreeeMiccnell-selmmwas S,uUSt =BgoOind;etOw;say, Mr.» Chairman, 
that I personally would support the point Mr. Shymko is making. I 
have not seen the background material. I think we need to see that 
and I think this is a good forum in which to see it because right 
at the moment a number of us are operating on perceptions, and 
those perceptions may be quite wrong. I think it is a very 
worthwhile exercise, so I would support the proposition Mr. Shymko 
is making that this material be part of our discussions. 


Mr. Chairman: Thank you. One further thing, Mr. Goodman, 
while you are here. I believe the Ombudsman did indicate to us at 
some point that when he appears before us he wants to discuss the 
possibility of opening an eastern Ontario office. I don't know iN 
that is still-- 


Mr. Goodman: I understood that rather than the Ombudsman 
wanting to discuss it, it was this committee's wish to discuss a 
regional office with him. I may be-- 


Mr. Chairman: That wasn't my understanding. 


Mr. Goodman: He is certainly quite prepared to discuss 
the office, whether it be his wish or your wish. 


Mr. Chairman: I thought he had a recommendation or a 
plan of action in terms of an eastern Ontario office, and he was 
Peally juste going to be bringing us up to date. 


Mr. Goodman: My recollection is that he did indicate 
before the Board of Internal Economy, where you sat, Mr. Chairman, 
ex officio, if I can put it that way, that he was considering an 
office in eastern Ontario, and in the event that committee members 
wished to have some more information as to why he chose that 
location, et cetera, he is only too pleased to provide it. 


Mr. Chairman: Yes. I think we would appreciate having 
that information. 


eZ 


MreeouPhilip:? OneSelastmiquestion?; jMre Chairman, aponge this 
matter of the Ombudsman appearing on Wednesday, February 17, or 
inviting: thim, to ido ssoe#@Is take! it®ithatisyou’ say Byou shavemwihadma 
considerable amount of correspondence on this. In any of that 
correspondence have any of those groups requested an appearance 
before this committee? 


Mr) Chairman:  ledon't @helieve:so.n.No. 


Mr. (/Philip:,) So (the, Canadian) (Civile bibertiessyAssociauion 
Or no very well known-- 


Mrs. Chairman: “Nos Weiiwill haves tto omevi cwag it, abut aera 
quite certain that there has not been any request. In fact, a lot 
of the correspondence was directed to the Premier's office and we 
were sent a copy of it, but in the material directed to’ me as 
Chairman of the committee I don't believe there was any request to 
appear before the committee. 


Meer Philip:] Iti®imight @be) worth!) myak whivematomroptaanemcoe 
opinions’ Sof tae group such Was) the "eCanadian AAGiviim Liberties 
Association on a matter like this. They may wish to appear or they 
may decide that they do not wish to appear, but I always find that 
when they do appear it helps me to clarify some of the points in 
my mind. 


Mr. Chairman: I think we have a pretty generous sampling 
of views in the correspondence we have received. We are, of 
course, encouraging input from the members of the assembly. In 
Fact;" if you «look. at the,.DéputyiesSpeaker 'si@iruling? (onmethae 
date--appropriate action through the committee so that all members 
might reflect their concerns directly to him--I must say that I am 
reluctant to open it up to hearing delegations from the public. I 
think it would develop into something of a side-show--that's my 
own oOpinion--and it could carry on indefinitely. I would prefer to 
leave it to this committee and encourage members of the assembly 
to appear before us. 


Mr. Bell: (Mr. Philip, iBvitoiwildssassists you pel atau cei 
the benefit of reading, I believe, all of the letters, certainly a 
substantial majority. It is my view that the issues which are 
raised in those letters are the most significant issues that ought 
to be addressed. Mr. Morand has, or certainly will have, copies of 
those letters beforehand), and, as Tmalreadyisindicated,. hesswa 
come prepared to address the issues raised by the letters. 


Without “getting into® "detail le) lm esee Mithat eitheramrarcmatw 
Significant issues aside from the ones raised by Mr. Cooke this 
morning. I do not see the utility, frankly, of asking or inviting 
other groups to attend who have not volunteered information to 
date. I think you have got enough before you to address the matter 
with the Ombudsman and his staff very thoroughly. 


Mr. _ Treleaven: 7 Mr-eeChairman jit youn willeexciusemmcneen 
will get used to it. 


Mr. Piché: We hope you do. 


eS 


Mr. Treleaven: We dO tent have any agenda, and I 
understand that you have speakers lined up for various half days 
and you have open half days. 


Mr. Chairman: Yes. 


Mr. Treleaven: Could we possibly have that circulated so 
we know we are not in a vacuum here? 


Interjection. 
Mr. Chairman: Okay. Fine. 


Mr. Goodman: Mr. Chairman, before you move on, I take it 
that I will then receive copies of all correspondence that I have 
not yet received from members of the public to the committee. You 
have referred to a considerable number of letters; I have only 
received four or five from the committee. I have them here. 


Mr. Chairman: That's the understanding. We will give you 
everything we have. 


Mr. Bell: Yes. You will get everything. 


Mr. Treleaven and other members of the committee, other than 
the index that is found at the opening of the brief that I had 
distributed to you, you do not have an agenda of what you are 
going to do this week. The substantial reason for that is that the 
lineup of speakers is yet to be finalized. There has been a lot of 
juggling. I think you can appreciate the time that was involved in 
setting and the number of people and the locations they come from. 


femme starceeyOusmcnrougn the wbrictoa It 16, 10 Nope, | 7a 
distillation--believe me, it's a distillation--of information that 
you require to give full consideration to the issue of the 
resolution. The material under tab number one is obviously the 
resolution itself in the debate. You will see from that material 
that it was an all-party debate, and while there was one 
dissenting view expressed it is a report of a resolution passed 
unanimously. In any event, it received substantial support from 
all parties. 


The matters that are touched on by the various speakers are 
in my view very important and should be a starting point for you 
in gaining a full understanding, or at least catching up to 
members of the committee who have been privy to this resolution 
from the beginning. I commend that material to you if you have not 
already read it. 


MOs50 -aell.e 


For the purposes of this afternoon, you are going to meet 
the first guest this afternoon at two o'clock, Senator Joan 
Neiman, who is a member of the Inter-Parliamentary Union. I 
believe her official capacity is vice-chairman of the Canadian 
group, but she is one within the group who is most intimately 
involved in behalf of Canada in respect of the type of matters 
raised by the 
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resolution. When she appears before you this afternoon she will 
address the resolution from the perspective of the group she 
represents, will give you a (inaudible) overview of the operation 
of that group and, I hope, have some suggestions for you to 
consider on how you may give effect to the resolution or at least 
report back to the House how you may give effect to the resolution. 


If you have an opportunity over the lunch break I commend to 
you the material in tab number two. It is an excellent summary, 
done by Graham White, of the information and matters addressed to 
the committee up to this time. Graham has made a very accurate and 
representative selection of the actual testimony of the persons 
who appeared before the committee. It is very easy reading. It 
contains all the suggestions that have been made to date on how 
the resolution may be implemented by the House. 


You will see some common themes flowing through the 
material. For example, if the matters at hand are to be regularly 
and continuously referred to in the Legislature or regularly and 
continuously acted on by the Legislature, you need a vehicle for 
bringing it to the Legislature for attention. The obvious reason 
is that ‘your work ‘loade is “lbarge’®enough?; =f your leayeurrncemco 
individual members or circumstances to bring something before the 
assembly it's going to get caught in the pecking order. 


So if there is a question of policy that these matters 
Should be regularly addressed, you have to find a vehicle. The 
majority of persons have suggested that you strike a committee of 
the House and give it the function of regularly monitoring 
international affairs and maintaining liaison with the so-called 
recognized international groups referred to in the resolution 
directly and indirectly, and that you give that committee the 
authority to bring matters to the attention of the House with 
recommendation for resolution or whatever. That is something that 
you may want to consider, address and discuss with Senator Neiman 
this afternoon. 


Mr. Piché: Item two is the same information that was 
circulated earlier. 


Mr.eBell:)That sit. sve usct—— 


Mr. Piché: So those who did their homework don't have to 
read it in the noon recess. 


Mren Bells hate ceriqnt. 


The most common theme you will see flowing through--there 
are two others, actually--is that with one exception, that being 
Amnesty International, the groups are prepared to accept support 
in kind or in money from the assembly. It can manifest itself in a 
whole variety of ways, but the concept of actual support by the 
assembly for these groups is another theme you may wish to address 
and raise with Senator Neiman. 


The other issue it raises is that something must be done 
within Ontario in terms of education, both in the formal sense 
such as curricula at the elementary, secondary and post-secondary 
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level, or in other more informal ways of education, in respect of 
human rights matters, the consensus being that we are lacking in 
that area and if the assembly wishes to make its voice heard, that 
Pam avery erfective way of doing it. Again, “you may.” wish ‘to 
R@ecisseet hate awit ners oliat ,sisecjust “al,SYnopSiss Of what. (15 
contained in the material. 


The remaining provisions, down to and including number six, 
contain a selection of material that has been tabled with the 
committee by the various groups. On the United Nations Commission 
on Human Rights, and I should also say committee on human rights, 
you will see various protocol documents and articles of the 
commission striking the committee which set out its terms of 
reference. 


Tab number four contains the brief submitted to the 
committee by the International Commission of Jurists. It is an 
excellent document. It is an excellent distillation of what this 
commission does, and it also contains some excellent suggestions 
on what the assembly might do. 


Tab number five is a brief submitted from Amnesty 
International, and I commend that to you at your convenience. 


Tab number six is material received from the International 
Committee of the Red Cross. The Red Cross did not appear before 
you. They chose not to accept an invitation or request but filed 
certain material, and this is the most useful. 


From seven down to 1l, I have referenced for your 
Convenience and information items and material that relate to 
persons who will appear before you this week. 


What the committee had not done up to now is ask the person 
who moved the resolution, the member for Riverdale (Mr. Renwick), 
to appear before it to expand, where necessary, on the resolution 
and to offer any more concrete suggestions. An invitation has been 
extended and he will appear tomorrow afternoon to address you, so 
you can put that in your schedule. 


Also tomorrow afternoon the former chairman of this 
committee, Pat Lawlor, will attend to give you the benefit of his 
experience as chairman last time, and Mr. Lawlor has some views of 
his own which he indicated he would like to share with the 
committee for its consideration. That takes up tomorrow afternoon. 


Item number nine, the background of Dr. John Foster's 
attendance, is as follows: The committee initially conveyed an 
invitation to the Council of Churches of Canada to attend before 
it and share its views and make any suggestions. That initially 
was not readily accepted by the council of churches for a number 
of reasons which are not relevant. To make a long story short, the 
council referred the matter to the Interchurch Committee on Human 
Rights in Latin America, “and” specifically Dr. Foster. We are told 
this is the group within the council, or at least associated with 
the council, that is most directly involved in the matters raised 
by the resolution. 
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He will attend before you. At present that is scheduled for 
Thursday, February ll, in the afternoon. There is a possibility 
that will be changed to Thursday morning. If that is done, you 
will have Thursday afternoon to deliberate among yourselves as to 
what matters you have heard this week, and whatever else may be 
relevant to formulate “the basis for-a ceport. As of Now, nemtoeon 
on February 11 in the afternoon. Mr. White reminds me that, along 
with Dr. Foster on Thursday afternoon, a representative will 
attend from the Taskforce on the Churches and Corporate 
Responsibility. 


ie ie 


Mr. PRIt20: Who is ucoats 


Clerk of the Committee: There is a woman named Renata 
Pratt, who is the co-ordinator of the task force. 


Mr. Bell: Again, we are advised that this group, which 
represents substantially all of the Christian, denominat. once 
Canada, is the most directly involved with matters raised by the 
resolution. 


Item number 10--and I hope he will forgive me--there is an 
informal or an ad hoc group based in Ottawa called the 
Parliamentary Helsinki Group and they were struck largely as a 
result of the Helsinki treaty and conventions. They have parallel 
functions and interests to the Inter-Parliamentary Union, although 
it is not a duplication by any means. 


In any event, its present chairman, Jesse Flis, has agreed 
to attend and he will be here tomorrow morning to address you. In 
tab number 10 you will see there is some background reading on the 
Canadian Parliamentary Helsinki Group which will give you a basis 
for understanding what it is, so that you may formulate any 
questions that you consider necessary. 


Finally, Senator Joan Neiman will attend before you this 
afternoon, and I have already described to you what her general 
function is and what the Inter-Parliamentary Union is all about. 
It is safe to say that is the group which probably has the closest 
ties to yourselves. They deal with concerns of your colleagues 
internationally, members of parliaments or legislatures or the 
ruling groups in various countries who are victims of political 
imprisonment and/or. torture and other matters involving human 
rights. 


That is your lineup for this week and, together with the 
individuals and matters the committee before you had addressed, it 
gives you about as exhaustive an overview as possible short of 
travelling to the UN and other areas, and in my view gives you a 
substantial body of information from which to formulate your 
report and any appropriate recommendations. 


Mr. Treleaven: Mr. Chairman, did you say that Dr. Foster 
and Renata Pratt were on Thursday morning? I took it that you said 
Thursday afternoon latterly. 


Ag) 


Mr. Bell: At present, Mr. Treleaven, it is Thursday 
afternoon. We are trying to reschedule them for Thursday morning 
in the hope that if you get all of your business out of the way by 
Thursday noon, you will have Thursday afternoon to deliberate. 


Mr. Treleaven: le WaRenata gPratt gatmwitnessee withee.Dr:. 
Foster; the same presentation or a separate presentation? 


Mr. Bell: It will be a separate presentation. They 
complement one another and it is appropriate to put them on 
together. 


Mr. Treleaven: When is it contemplated, Mr. Chairman, 
that we deal with the subject that Mr. Shymko brought up? 


Mr. Chairman: The same time really. Perhaps we can get 
into more detail on it Thursday afternoon if that is appropriate. 


Mr. Shymko: If we have officially agreed to include that 
particular submission on the index, it perhaps would be relevant 
that we make reference to what has been raised in the House of 
Commons when we address the chairman of the parliamentary Helsinki 
group, although I see he may simply raise the issue that he is 
dealing only with the Helsinki accords, as such, which deal with 
the agreement. I just wonder to what degree he would be ready to 
address that particular issue as the concern of the parliamentary 
group. We may address it certainly to Senator Joan Neiman. 


If I may suggest, we could invite the MPs or somebody who 
spoke on the issue in the House of Commons to appear before this 
committee. It would make more sense than simply making reference 
to it and addressing other individuals who never expressed their 
concern on it. My suggestion would be that either Mr. Benno 
Friesen or some of the other members of the federal Parliament who 
address the issue could perhaps be invited to appear before this 
committee. 


Mie ehiliip: Bivihaveyethe se uneasy, feeling Pthatywait swe are 
not careful, the serious problem that Mr. Shymko brought to our 
attention, and that I feel strongly we should deal with, may get 
Short shrift. I think mixing the two in this kind of hotchpotch 
way on a Thursday afternoon is going to do justice to neither. I 
would rather see us take some adequate time by dealing with it 
perhaps in a brief manner on, say, Thursday, DUG Ewithiethe 
understanding of this committee that we will set aside some 
additional time, after we have had an opportunity to digest some 
of the material that is distributed, and then decide which 
witnesses, if any, we wish to call before us. I don't see us 
dealing with both items in three days. 


Out of respect for what Mr. Shymko said and out of my 
Concern about the importance of it, I have the anxious feeling 
that it should not be just a kind of tack-on. It may distract us 
from the very serious problem we have before us. We will not have 
time to prepare for it properly, and I would like to see the 
committee perhaps, if this is our intention, devote some extra 
time to what Mr. Shymko has suggested and not water down what we 
are doing on this. 
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Mr. Shymko: May =P "add=sthateal) certainly (concurs withmer. 
Philip's remarks. I think the issue is separate and it should not 
really be mixed with the other areas of concerns. As soon as we 
get copies of the Canada Gazette from the clerk of this committee, 
perhaps we could spend a day or two looking over that particular 
order in council and spend a separate afternoon when the committee 
may decide who to call as witnesses before this committee. But I 
stress this issue to the members of this committee, as I feel 
personally very strongly about raising it. It is a concern I think 
should have great priority to this committee. 


Mr. Chairman: Senator Neiman has to leave by, at the 
latest, fourgo‘clock* thiswatternoon;ssomthate Msisggoing tomsguvemus 
some time. I don't know if we can get your material distributed, 
but perhaps we can do that this afternoon after four o'clock and 
get into some discussion as to how we are going to approach this 
matter. We will leave it till four o'clock, if that is agreed. 


Mr. Boudria: Mr. Chairman, how would that leave us time 
to look the material over? Could we not schedule, say, tomorrow 
afternoon instead, after we finish with the delegations? That 
would give us some time tonight to look over Mr. Shymko's material. 


Mr. Chairman: We know we are going to have time today 
because Senator Neiman has to leave at four o'clock. I am not 
Suggesting we have to get into great detail on that, but we can 
talk about just where we are going to slot this in and how we are 
going to approach the question. That will give us about an hour to 
deal with it. We should be able to reach some resolution this 
afternoon. 


Mr. Shymko: Do I understand, Mr. Chairman, that you will 
be meeting next week on the seventeenth? 


Mr. Chairman: Yes. 
Mr. Shymko: I guess maybe you have given some thought as 
to whether we should spend time the following week, February 17, 


deliberating on this issue. 


Mr. Chairman: The seventeenth is set aside to deal with 
the Ombudsman's trip. 


Mr. Shymko: Oh, I see; I was not here, I am sorry. 
gh ek 


Mr. Chairman: We “do not¥#know “how Vong  itulismcoingesco 
take. There may be sufficient time, or we may agree to set-- 


Mr. G. I. Miller: All day? 

Mr. Chairman: We do not know how long it is going take. 
There may be sufficient time or we may agree this afternoon to set 
aside a day to deal with what you have brought forward. 


Mr. Shymko: The committee, I am sure, had voted on 
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selecting that particular date. You may not be aware that I am the 
Chairman of the social development committee, and on February 17 
we are meeting. I could be substituted by someone else, but, 
unless there are serious obstacles, maybe February 16 or February 
15 would be a preferable date. But we are not going to go into 
that. 


Interjection. 


Mr. Chairman: It pays to get here on time. There are a 
couple of other matters we should clean up before lunch break. We 
will get into that this afternoon. We have some correspondence 
from the public, a couple of letters our counsel wants to deal 
with. : 


Mrk BBellseoMembersen of Wethe Mecommittee; ar particularly ithe 
newer members, we have a policy when communications from the 
public are received. By the way, those communications take many 
forms. It is too bad Mr. Goodman is not here. I am not saying 
anything behind anybody's back, but it is a fact that the Majority 
of the communications the committee receives express comment 
and/or concern as to one or more aspects of the Organization and 
the operation of the Ombudsman's office. The Majority are 
complainants who, for whatever reason, are not satisfied with 
either the result achieved or the process leading to the result. 


Since the committee last met in December, there have been 
three new communications received. What has been done in the past 
when they have been received is that at an appropriate time copies 
are distributed to each of you, so that you know what they are all 
about, and then some time thereafter, as a committee, you decide 
whether the matters raised in those communications are such that a 
further consideration of them would assist you in carrying out 
your terms of reference, that is, to report to the Legislature 
respecting your consideration of any Ombudsman report, or to 
report to the Legislature on whether and to what extent general 
Milles ares appropriate to guide himfyin @the exercise of his 
functions. 


The committee has only on two prior occasions decided to 
hear from members of the public directly. The committee has only 
on two prior occasions pursued the matter in any real detail with 
the Ombudsman. They had to do with matters now contained mel 
general rules, one having to do with confidentiality. So what I 
propose, subject to your direction, is to have copies of these 
communications made and distributed to each of you this week, to 
be retained by you and the committee, confidentially, until hy ou 
make a decision if you are going to pursue it in more detail. 


Mrineica chee SOD@iniesse ites broughteup “atetone mols these 
meetings. 


Mr. Bell: By distributing copies to you, it is intended 
thats ite wila@ber brought upragain-- 


Mr. Piché: Then it becomes public knowledge. 


Mr. Bell: --for formal discussion to make one Ofse two 
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decisions. One is, no, it will not assist you in carrying out your 
terms of reference, and therefore, you acknowledge the 
correspondence with an appropriate comment. Two is, yes, it will 
assist you in formulating or carrying out your terms of reference 
and you are going to pursue it further in whatever way you decide. 
In each of these circumstances, the Ombudsman is given copies of 
the same correspondence, and he has the appropriate representative 
of his office attend so that any information you may require in 
coming to your decision can be offered. 


Without in any way prejudging, or attempting to assist you 
in a prejudgement, of the three communications, one will require 
more information or assistance from the Ombudsman's office than 
the other two, mainly because it, *edeals. withs an @ actuas 
investigation and an actual result. Of the other two, one is more 
administrative in nature, in my view, and the other is more an 
expression of a point of view respecting the process generally 
than it is something specific. If everybody concurs that this 
procedure be continued, then we will do what we did last time for 
those continuing members and for the assistance of the new members. 


Mr. Philip: Is there a time set out on our schedule now? 


Mr. | “Bells: There isn’ t,seMrs Phidipet shad shopedasthateawoen 
some time remaining this week those matters could be addressed for 
no other reason than to respond relatively quickly to these people 
after it had come to your attention inva formal sense. If itecankit 
be done this week, then I recommend that it be addressed at the 
earliest opportunity, which would be some time next week. 


Mr. Philip: Do I take it the nature of ‘one of *the® pieces 
of correspondence is such that it would take some time to deal 
with and the other two could be dealt with fairly expeditiously? 


Mr. Bell: I think it will require-- 


Mr. Philip:SHaliva day? 


Mr. Bell: No. It will require some explanation from the 
Ombudsman's office, for one reason because it is not readily 
apparent from the communication what has been done to date. It's a 
classic case where the Ombudsman has issued a report to the 
particular complainant and the complainant does not accept the 
report for a number of reasons. What is not apparent and what the 
Ombudsman's office should share with you is whether and to what 
extent there has been a follow-up with that complainant. That will 
require some time. I don't foresee you would require anything near 
that to come to the initial decision you must make, but I would 
Say overall a half an hour for the three of them would probably 
suffice, no more. 


Mr. Chairman: It is becoming apparent we are probably 
going to require another day somewhere along the line to deal with 
what Yuri has brought forward. We also have the question of travel 
we want to discuss some time this year. Mr. Miller brought up at 
our last sitting about going to visit the northern Ontario office. 
We didn't reach a decision on that, and there was a possibility of 
overseas travel at some point later on in the year. We have to 
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reach a decision on that too. Perhaps this afternoon we can look 
at setting another day aside to deal with all these matters. 


Mr. Mitchell: Mr. Chairman, regarding the background on 
the letters being mentioned here or the communiqués that have been 
received and the fact that one of them deals with a decision that 
has been made that someone is unhappy with, are they of great 
urgency or something that can be dealt with later? I presume this 
committee is going to be reconstituted once the Legislature comes 
backein,. 1Strtinote 


Mr. Chairman: According tommethes clerk ie stays in 
existence for the life of this parliament. 


Mr. Philip: It only sits when the House is not in 
session. 


Mr. Chairman: That is correct, yes. 


Mr. Mitchell: Is there any reason why it cannot sit when 
the House is in session as other committees do? 


Mr. Chairman: We have to ask the House for authorization. 


Mr. Mitchell: I guess that comes down to the question I 
am asking. I realize there are a number of other committees that 
do sit, but, as a new member sitting on this committee, it strikes 
me there is a great deal of individual research that each one of 
us, that is, the new members here, are going to have to do. I 
think Mr. Philip has made a good point with respect to the 
concerns Mr. Shymko has, that we don't want to pay short shrift to 
them. So I am somewhat concerned when we see we have three days 
this week. Knowing we have all established our own schedules based 
on this week's sittings, it strikes me as being a difficult 
situation for us to begin allocating any additional time within 
the next two to three weeks. 


I guess what I am coming down to is that as long as this 
committee is in force and if it was the committee's wish that we 
obtain the approval of the House to sit while the House is in 
session, perhaps that is the direction we should be following. 


11:20 a.m. 


I don't know what sort of conflicts that would create with 
other committees but I just see that what started off originally 
as perhaps a small package is gradually reaching this point where 
members raise concerns that they have and, in all honesty, with 
Yuri's background on the council that he was on in Toronto and so 
on, I deserve as a committee member the benefit of his knowledge. 
I do not see us being able to get that within the present system 
we are operating under. I am somewhat concerned. 


If I may be so bold--and I have not talked to my colleagues 
here--perhaps you as chairman should be seeking permission for us 
to continue so that we can deal with all of these things. 


Myon lips etnies House leaders won't be happy with that. 
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Mr. © (Tréleaven:2s Justi followingss*upse ion) @MregeEeMicche ies 
comments, when we refer to our terms of reference, really we have 
two ery “important. mattersein» »sftontieot “us: Ethestone etiacenic 
scheduled and the one Mr. Shymko has brought up; each of which 
falls within the terms of reference. Perhaps these letters do not. 


So if there is a priority to be given here, I would like to 
take the one that is most relevant and that is Mr. Shymko's topic; 
it perhaps can await two or three months less than some letters 
that are with us. I would like to urge the committee to set Mr. 
Shymko's matter up with all due dispatch and priority, maybe even 
in priority to some of the witnesses in front of us. I would like 
the committee to consider that. 


Mr. Chairman: I indicated earlier that we are going to 
have at least an hour later on this afternoon. Senator Neiman can 
stay no longer than four. She may be leaving earlier than that and 
the afternoon will be open from that point on and we can discuss 
these matters at that time. 


Mr. iTreleaven:  Doeswe «not isdte.only, wntilee4ss0e Bice nae 
not the uSual time? 


Mr. Chairmans We have been sitting, I think, until five 
o'clock. Yes, we went quite late on a number of occasions. Can we 
Leave ,ethat« untileethis, gafternoons tands Baet eeintomean eetn-oeoun 
discussion on it? 


Mr. 2Botvdria: ’Why “would»%oprbt notehibe scorrect itor, sitisceate 
schedule tentatively Wednesday and Thursday of next week, if 
needed, and that way each one of us maybe could make it a point 
not to organize our schedules to have something else next 
Thursday? If we finished next Wednesday, then so be it, we will 
have a day off. But we could, at this particular point, reserve 
Thursday of next week and that will give us two days, if necessary. 


Mr’. (Philip? ITe'do Sioteiwantietomintlice myeiproclvemcmonm tre 
committee but unfortunately I am scheduled for some very minor 
surgery next Thursday. It would mean there would be nobody from 
our party here’ after» oneo'clock.) It /isejust! a smabliporal surgery 
but I have cancelled it once because of the schedule of this 
committee. It takes three months to get an appointment with this 
guy. I don't mind appearing with a fat jaw but since my colleague 
Dave Cooke iS going to be out of town-- 


Mr. Chairman: What about Thursday morning? 
Mr. Philip: I would suggest Tuesday or Thursday. 


Mr. Chairman: ‘Ii’was’ going to "saysiThursdayw morning ,pont ewe 
went until one o'clock, perhaps we could wrap everything up. 


Mr. Philip: What about Tuesday, is that not acceptable? 
Mr. Mitchell: I have a meeting all Tuesday morning. 


“Mr. Chairman: I am in Kingston all day Tuesday. 
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Moser nolo. Wiatmanoutecthicwrridayethen? 


Mr. Chairman: We have already ruled that one out. There 
are too many conflicts. 


Mri peer lieawe Mdid” “igerriday eimorningye thateealtows 
those members from out of town to at least have Friday afternoon-- 


Mr. Chairman: I think’ we had at least three or four 
people indicate they could not be here on Friday. 


Mr. Mitchell: Based on the schedule that was 
established, I have logged in other meetings, speaking for myself. 


Mr. Boudria: Same here. 


Mree MacOUarrie-:) Friday, ®genéerally, dise diffticultyPtor out 
of town members who want to use that as a day of travel to be in 
their constituencies on Saturday. 


Timele cou lamepeakeeprrctly@ tom ther hoursmof sitting of the 
committee, it seemed preferable from the point of view of the 
eommittees | le shave ealready «© sat fon  to* terminate)? thels afternoon 
sitting at 4:30, allowing members to get back to their offices and 
at least polish off what work is left there while there is still 
staff available. Possibly some flexibility in hours of sitting 
could be built in. If another half hour were needed, we could 
possibly commence earlier than 10 o'clock. But I certainly am 
reluctant to sit beyond 4:30. From two until 4:30, two and a half 
hours of testimony, or whatever, gives you quite a bit to digest. 


Mr. Mitchell: To resolve the dilemma and to answer some 
of the things that have been tabled, perhaps it would be 
appropriate, since we have decided to sit on February 17, that we 
also retain Thursday morning to discuss Mr. Shymko's particular 
areas of concern. 


Mr. Shymko: I won't be here this Thursday. 

Mr. Mitchell: No, a week Thursday. 

Mr. Shymko: I won't be here. 

Mr. Mitchell: You won't be able to attend, Mr. Shymko? 


Mreaechymkor= My@ecommittee: ois meeting on the McMichael 
Peielele. 


Mr. Chairman: Why don't we take a look at our schedules 
over the Lunch break and we will try to come up with some date 
that we can agree on? Perhaps we can do something over the lunch 
break. Before four o'clock, we will try to arrive at a date. 


There are a couple of other things we want to talk about 
before we break for lunch. One, we should mention at least in 
passing that we did write to the Ombudsman on January 20 informing 
him that in all probability we would be asking him to appear to 
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discuss his trip to South Africa. We also mentioned that we would 
like ‘to be «provided? Wwith#rase copy sof the #pOmbudsmantis mortice 
budgetary submission to the Board of Internal Economy and we 
stated that since this submission contained salary information on 
all Ombudsman employees, we would be prepared to receive it with 
the names of individual employees removed should this be felt 
appropriate. We received a reply from Mr. Goodman expressing 
concern over supplying the committee with that information. At 
this point I will turn it over to John, who may have some comments. 


Mr. Bell: Newer members of the committee, forgive me for 
what appears to be an onslaught of information to you the very 
first day. Mr. Mitchell, you are shaking your head. I can well 
understand why. You made a comment earlier that I interpreted as, 
"Can we have a little time to digest everything that is coming 
forward before formulating any Siconeclusionss sor making any 
decisions?" I think that is a suggestion well taken. On the other 
hand, it is at my prompting that these matters are being raised as 
early as possible so that you have the maximum time possible to 
digest them. It is to give you background to this. It does require 
a review of the last two committee reports. 


There are comments expressed in the report. For example, in 
the area of time to process Ombudsman complaints, it is ever 
increasing in terms of duration. This committee is concerned about 
it. It has so expressed its concerns. Members of the public who 
have taken the time to make communications are also concerned. The 
committee said one of the things it will be doing on a continuous 
basis with the Ombudsman, recognizing this is the only so-called 
standing select committee in the Legislature, ism thateaiae 
continually reviews with the Ombudsman how things are going, how 
long they are taking, within the context of your two initial terms 
of reference. 


its3 OR asm = 


The chairman wrote to the Ombudsman saying, in effect, 
"Because we have those concerns which we have expressed, because 
we do intend to review with you in your office the organization 
and operation against the background of these comments’ and 
concerns, one of the pieces of information which we consider to be 
of assistance is your budgetary submission to the Board of 
Internal Economy." 


You really cannot talk about what you are doing unless you 
talk about how you are going to do it and fiscal considerations 
are very much the how. Also, you have reviewed with him from time 
to time the matters of the regional offices. We are now talking 
about the prospect of a third and there have even been some 
suggestions that there be another one in western Ontario, Mr. 
Miller's neck of the woods. Again, you cannot talk about what 
unless you talk about how. 


Mr. Van Horne: Has the committee never been given this 
information in the past? 


Mr. Bell: The committee has never asked for it in the 
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past in the way that it was asked for specifically. It has never 
come up to that extent. 


Mr. Van Horne: I do not know why the salary information 
should be made so secret. 


Moe eSebl- eee aie WhOnd s,s slam aSOrry. jatnewmCOmnitccGusshas 
received information in the past. The initial schedule of salaries 
aS approved by cabinet was tabled to the committee with the names 
of those salaries. I cannot be any more specific as to the reason. 
It was when Mr. Maloney was the Ombudsman, but it was readily 
tabled. 


Mr. Van _Horne: Out of Curiosity, was there some 
uneasiness Or concern expressed from the staff that this 
information was made available to the committee? 


Mroe Bell <maNotusthe last: times? Imethink Ginifaignesss tos.Mr. 
Goodman, who is not here and should be given an opportunity to 
address you on this subject, he expressed a concern to me that the 
provision of this information to the committee might of itself 
result in a disclosure of salaries and individuals. 


Mr. Van Horne: I think it should be. If we require a 
motion for that, I would be very pleased to make that motion. I 
see no reason in the world for that information not being made 
known to us. 


Mreee Mitchell: “UE. si) mightwiijust, anterdectsa fis think sathe 
salary thing could be handled. I have some sympathy for not having 
the salaries attached to a name, but they can give us the total 
number of staff and the salaries paid. I am a little concerned. 
Those things are generally considered in most situations as 
personal information. 


Mr. Chairman: I think perhaps we are getting off the 
track here. Mr. Goodman has indicated he would like to know why 
we--apparently he does not feel we have adequately expressed our 
reasons as to why we feel this information would be helpful to the 
committee. 


Mr. Boudria: Why do we have to? 


Mr. Van Horne: Do we have to justify the reason for it? 
It is to know whether they have staff capable of doing the work. 


Mr.) Boudriava Mr.= Chairman,) eifteekican sjyust Aspeaks)\to sthat 
for a minute. From my very humble background as a municipal 
politician, which I am sure some of you have shared as well, it is 
certainly the duty of elected people who are in charge of 
overseeing a particular operation not only to see how they do 
their work physically, but to see how they are remunerated as 
well. I do not think there is anything sanctimonious about us 
taking part in finding out what it is those people are paid. 


For the Ombudsman's office to say, "We don't know if you 
should see it because you may interpret the figures wrongly, or 
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you may interpret the figures as meaning something else than we 
think you should interpret them as meaning"-- 


Mr. Mitchell: No, be rational. You? Pata Lk wigaboutiathe 
municipality. When you dealt with employees' salaries at your 
municipal level, any time you dealt with them you dealt with them 
in camera. I think that is the fear being expressed here. 


Mr. Boudria: I have no problem with the names being left 
confidential. I do not even care if names are beside the salaries. 
But I do think saying, "Why do you want to know what salaries are 
being paid?"-- 


Mr. Mitchell: The rationale is to know how many people 
they have got, whether they are capable of doing the job. 


Mr.) ‘Treleaven:?) I) would, likey to Waddresss oMrim Boudrragwe 
comment? ] ust@briefly. ~lthink! tits ispecificallymingthe mctethat 
the Ombudsman may operate his office in whatever manner he sees 
fit. You would have to make it part of the regulations, through 
this committee and through the Legislature, to get into the 
information as to the office. I don't think, according to the act, 
we have that capacity. 


I would like to address myself, for which I originally asked 
the chairman's attention, to some wider points. As a new member 
here I samiamazed at the» Lack™of structure. #I1ydon't hikestogsouna 
like the member for Kitchener (Mr. Breithaupt) coming in with a 
prearranged schedule, but it seems to me we are inheriting the 
problems of past committees. It seems we are getting inundated 
with mush. I am losing the structure of this committee already and 
I have only been here an hour and a half. It seems to me we are 
inheriting ills that are brought upon us, one after the other, by 
past committees. The time is filled with witnesses before we even 
get heres so that we have no ability left to structure soursown 
destiny in these three or four days. 


Unless the members of the committee kick over the traces so 
far as the scheduling is concerned, we are just simply prolonging 
this matter and passing on the problems we come in with, plus 
further problems that are brought up, to the next committee, and 
we are going to end up nowhere. Unless somebody can point out 
where I am totally wrong, someone like Mr. Philip with experience 
that I don't have, I am pretty close to setting forth a motion 
setting out an exact revised schedule of witnesses so we can get 
on with it and start and finish something, rather than come in the 
middle and carry it on a piece and then drop it at the end for the 
next group of fellows. 


Mr. Chairman: I think there is a real problem here 
because the bulk of this committee, at least on this side of the 
room, has been dealing with this. We are fully cognizant of what 
we are going to do and how we are going to approach this, but of 
course extreme changes were made and you chaps were not aware of 
how we were going to attack this problem. Of course that has 
caused you a real problem. 


My, Treleaven: Quite COELreCt, MY. Chairman. We are 
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Peutrng yi terlonorance ,accoemmembersSsinere--the ex-justice committee 
members, may I call them. However, we aren't being allowed enough 
time to finish anything up. We are simply going to prolong. There 
isn't time left. We have the Ombudsman-South Africa matter next 
week. Perhaps Mr. Shymko-- I don't know how we are going to EAC eBt 
in. He isn't going to be here next week. As Mr. Philip says, hhe 
looks as if we are going to be washed out on that, and it seems we 
are going to be filled with a continuation of this matter and we 
don't have time left to come to a conclusion. 


The terms of our reference are to meet and talk to certain 
persons with regard to the manner in which we are SOU cCOmLCDOLrE 
to the House. Do you contemplate coming up with an answer this 
week? 


Mr. Chairman: No. There is no deadline set for us to 
come up with recommendations to the Legislature. I think you are 
operating on the assumption that we have to finalize this before 
the House sits. That is really not something we have to do. If we 
find we require additional time to determine just where we want to 
go on this thing, we can look at including time during the summer 
recess to carry on with this whole matter. There is no cutoLf time 
in terms of when we have to report back to the House. 


Mr. Treleaven: Mr. Chairman, is it not an exercise in 
futility if a new group comes in next summer? For what purpose are 
we sitting here for three days? 


Mr. Chairman: You could call it an exercise in futility, 
I don't know. it was determined by the committee last year--and 
Mr. Lawlor is coming to apprise us of what happened--the estimate 
was that 75 per cent of this effort had been completed. It would 
be unfortunate if indeed this committee couldn't come back with a 
recommendation. 


With the exception of Mr. Miller, this committee has 
completely changed since it originally dealt with this question of 
human rights. Mr. White has provided us with a summary of what has 
happened in the past and we are, we hope, going to be able to draw 
on that, and with the interviews that we have arranged, come up 
with some conclusions. I agree with you it is kind of a mishmash 
Bidmaneineppropriates way to proceed,. but ot don't see any other 
option available to us. 


11:40 a.m. 


Monee tii Dee emOn  tameag Lee Lat jt, 1S) ane Inappropriate 
way to proceed. We do have a schedule before us, we do have a 
matter that was clearly referred to us. I am supportive one tee 
Shymko inasmuch as he made a compelling argument that this 
tack-on, or his concern--which is also my concern--was a logical 
PuLgGrowths. of: thisseeBut gwer dose have a schedule proposed by 
legislative counsel and by the work of our clerk. 1 think that we 
@o have to report back on the matter which was sent to us by the 
Legislature, and that is our schedule. 


While I am supportive of Mr. Shymko we may well want to 
report back to the Legislature that additional time is needed to 
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give proper consideration, and proper research, to what Mr. Shymko 
has requested. It may well be, as has been suggested by one of our 
members earlier, that we will want to ask the House leaders to 
give us permission to sit while the House is in session--I think 
they are going to take a very dim view of that--or we may want 
additional time during the summer months to deal in greater depth 
with Mr. Shymko's issue. 


But we do have a schedule that has been proposed and people 
have been invited. I suggest to you that we must stick to that 
schedule. At the same time, since this afternoon we will have an 
hour, we could discuss scheduling further if that is your wish. 


On the matter of the salaries, it seems to me that the 
mandate of this committee is to look at the manner in which the 
Ombudsman's office is operating and to make constructive proposals 
concerning ways of’ “improving “that. “Po ‘find °":t "hara,e= tromeea 
Management point of view, and I would suggest to you that we are 
the managers of the Ombudsman, managers in the sense that our 
purpose is the same aS perhaps a management consulting firm 
brought in by a company to make proposals for improvements. You 
Cannot do that without examining individual salaries and job 
descriptions. 


It may well be that certain positions are underpaid for the 
market and that in order to get the kind of person who will fulfil 
a certain position, you may need to pay more. It may well be, 
though, that there is also money being squandered unnecessarily on 
certain positions which are either overpaid or, indeed, which 
Should not exist at all. Or, there may be too many people in one 
category and not enough in another. Therefore I suggest to you 
that it is perfectly appropriate for us, not necessarily to have 
the names of the persons, although I do not seen anything 
particularly wrong® with that, butWat least)’ ‘to “have™iithemace 
descriptions and the salaries attached so that we can examine the 
efficiency of the operation. 


Mr. Chairman: I am in agreement with that. I think we 
Just. touched’ on the salary aspect of that report® It’ really ise 
global budget. It deals with all aspects of the operation of the 
office, and I think that is something this committee has concerned 
itself with and “will “in “an ongoing way. I think” it “would @bese 
useful tool for the committee to refer to in terms of appraising 
the operations of the office. So it would be perhaps appropriate 
at this ‘time “to have’ a@ = motion reaffirming “our *requestumrus 
PrOViSiON Of that information. 


Mr. Boudria: I so move. 
Mr. Chairman: Any comments? 


Mr. Shymko: I would stress that ‘there is no pointiean 
detailing the names of the individuals. at 


Mr. Chairman: Oh, yes, I agree. 


Mr. Shymko: We go through estimates and we do not go as 
far as demanding from the various ministries the detailed 
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submission of salaries for the interministerial staff and others. 
Mr. Chairman: There is no question of that. 


Mr. Shymko: So make it general enough that we get the 
information we would like to have and yet not embarrass anyone by 
having individuals named. 


Mra Piety seeMavyeerl: askeea™ question= Ofmecheamcilerk,, Mre 
Ghairman: ewOuldm1te bemappropriate, ii on examining ‘this, “1f “at 
some point in time we may decide, as a committee, that certain 
operations of the Ombudsman could best be handled by the public 
accounts committee, and make a motion at that time to ask the 
public accounts committee to look into certain operations of the 
Ombudsman? 


Mr. Chairman: Instead of going off on another tangent, I 
wonder if we cannot leave that until some other time when we can 
put it on the agenda. 


Moser iii peaeMy Concern som thatemwem not rspendsvour time 
doing things that perhaps public accounts can better handle with 
all the assistance they would have from the auditor. 


Mr. Chairman: We do have a motion. Are there any further 
comments on it? Is everyone clear? 


Mr. Mitchell: What is the-- 
Mr. Chairman: Can we have the motion read? 


Clerk of the Committee: Mr. Boudria has moved that the 
committee request that the Ombudsman provide to the committee the 
budgetary submission of the Ombudsman's office to the Board of 
Internal Economy of December 14, 1981, with names of individual 
employees removed, if deemed necessary. 


Mr. MacQuarrie: ui think that resolution might more 
appropriately @be "clarified to “indicate = job descriptions and 
Salaries attached to the job descriptions, if this will satisfy 
Ene=— 


Mr. Chairman: That's ‘correct. Ltpeediideenotaeniavess job 
descriptions. The clerk and I have seen the document, and it does 
not have job descriptions. 


Mr. MacQuarrie: Mr. Philip mentioned the job 
descriptions. I am rather at a loss. As has been pointed out, we 
Started out basically considering a resolution of the House, and 
we were hearing delegations on that and witnesses. I was under the 
impression we would come up with some recommendation dealing with 
that resolution. Then we have, for the most part, agreed to 
attach--there is another item to be considered, the matter raised 
by Mr. Shymko. Now we are looking, as a third matter, into the 
Salaries or the expenditure of the Ombudsman-- 


Mr. Chairman: Before you go any further, we are dealing, 
in this sitting this week, with the House resolution. We set aside 
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this morning to deal with what you may term housekeeping matters 
and scheduling for further matters. This afternoon, we are going 
to talk about Mr. Shymko's suggestion and when we can fit that in 
somewhere down the line. In terms of the next couple of days, we © 
are simply dealing with the House resolution, and that is all. 
This\morningwis really toWtry to. gets ridvotwaplot.or Chingseonwoug 
plate that are of a minor nature and at some point-- 


Mr. MacQuarrie: In regard to the housekeeping items you 
refer to, Mr. Bell raised the matter of communications received 
that should be dealt with by the committee at some point down the 
road. Assuming we support Mr. Boudria's resolution, and there is 
certainly nothing wrong with it, it is just a question of when it 
is going to be considered--at some point down the road? 


Mr. ©Chairman:” “Yes. That® “is) thes) intents rateamerutuce 
Sitting of the committee. As I indicated, one of the ongoing roles 
OL’ this “committee sis to wtake ay look” atv the joperation sore oe 
office. Perhaps, aS new members, you will be touring the office 
and viewing the operation. We are hopeful this information on hand 
will improve your actual understanding of how it functions. It is 
something to assist the committee with at some point down the road. 


Mr. MacQuarrie: I would suggest this resolution should 
be dealt with, because I would like to bring forward another 
resolution or obtain the consent of the committee with respect to 
the hours of sitting. 


Mr.» Chairman: All right, fine... Can ®wer deal with Sth 
resolution? 


Mr. Mitchell: Would Mr. Boudria be prepared to amend it? 
The suggestion has been made that it identify positions and job 
descriptions. 


Mr. Chairman: We are just asking for this document. 
Mr. .Mitchell:,; Perhaps. Mr. @Boudriaw couldmestili "amend seems 


to, "if possible, provide the job descriptions for the various 
positions." 


Mr. Chairman: I don’t think that will ibe a problem oe We 
can have that information supplied to you. 


Mr. Shymko: I also suggest in’ regard towuthe Bwords ) 15 
deemed necessary" with relation to naming individuals, either we 
want them named or we do not want them named. Naming some and not 
naming others does not make sense to me. We could simply delete 
the words "if deemed necessary." 


Mr. Chairman: Amend it to say "delete names" or “names 
deleted.” 


Interjections. 
Meee Chairmatss Aller tonic. 


alse SO as ie 


SNe 


Mr. MacQuarrie: YOU, ® Wan tlameto know too what salaries 
attach to what positions. 


Mr chairman: Y6s. 
Mr. Runciman: You will have an idea. 


Mr. Chairman: The salary will be attached to the 
position. Any further questions? In favour? 


Motion agreed to. 


Mr. Chairman: John wants to make a couple of brief 
comments on what Dick brought up in his concerns. 


Mr. Bell: I am dying to. Members of the committee, as Al 
Waxman said in a certain commercial, "Trust me." What you have 
been assaulted with, and I use that word advisedly, this morning 
essentially is the two functions of this committee. One function 
is a continuous function flowing from the two principal terms of 
reference. The other function is very special in nature. The House 
by special resolution gave this committee an extraordinary 
authority respecting that resolution. If you want to put a label 
on this week, it is resolution. I can quite understand how you are 
geared to that. When you are assaulted with the other matters, if 
feeweres in your position, I can well understand it. So to the 
extent that Mr. Treleaven's "mush" analogy is appropriate, I 
accept the responsibility to endeavour to keep you on track on a 
continuous basis. 


leehave. a suggestion, Mr. Chairman, and I “think it is a 
workable one--to the extent that we have discussed and will 
continue to discuss those continuing issues, that they be deferred 
until we get all the matters on the agenda respecting the special 
resolution completed. Then you can cleanse your minds if you will, 
and if we have to take a period of time, there is another item on 
the agenda called "counsel's dinner" where counsel once or twice a 
year, on his own hook, treats the committee members to a little 
repast and a tea. 


Mr. Piché: As long as it's only tea. 


Mr. Bell: Yes. To the extent that you require a further 
briefing of the continuing matters, we can do it then. It is the 
first time it has ever been suggested this committee was not 
Organized and structured, Mr. Treleaven. I have been criticized by 
some members and others in the past for the very opposite. You 
haven't yet been treated to my famous schedule and cross-indexing 
With a tab index, which again will boggle the mind for other 
reasons. 


Mr. Shymko: Is that a threat? 
Mr. Bell: Yes, it is a threat. If we can agree to defer 


those continuing matters and let you get your minds wrapped around 
the resolution, the light will be seen at the end of the tunnel. 


ON 


Mr. MacQuarrie: We might get some understanding from the 
committee as to the hours of sitting. I would be prepared to move 
a motion with respect™to theWafternoonssittingssmthacecneyvecnomae 
Aie3 Oe, 


Mr. Chairman: I think it will be unnecessary unless 
there is a difference of opinion. We ‘will operate under the 
understanding that we will break at 4:30. 


Mr. MacQuarrie: mt will be 4:30 unless there is 
unanimous consent to sit beyond. 


Mr. Chairman: Yes. We will break now for lunch and see 
yous atetworo clocks. 


The committee adjourned at 11:54 a.m. 


Government 
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The committee resumed at 2:14 p.m. in committee room No. 15l. 


HUMAN RIGHTS 
(continued) 


Mr. Chairman: Since Senator Neiman doesn't have too much 
Ime, SLawilisicalimthe=meeting: to order. 1 would” like?) to 4weicome 
Senator Joan Neiman, who is a Canadian representative on the 
Inter-Parliamentary Union and is an executive member of the 
Inter-Parliamentary Union, and is also a member of a_ special 
committee of parliamentarians who review violations of human 
rights. Senator Neiman, on behalf of the committee, I want to 
welcome you here today and to thank you for taking time out of 
Pours cchedule tomappear seAtmthis pointel will) turm:theptiloorwover 
to you. 


Senator Neiman: Thankisyou; seen Chairman. It is a 
pleasure for me to be here and I hope that I can give you a little 
bit of information that may be of use, or at least of interest to 
you. I am, as you have said, really appearing in my guise because 
of my interest in human rights and more particularly as we act 
through the Inter-Parliamentary Union. 


Treva inter-rPanliamencaryeeUnLOny;ment “yous treallyeraresenot 
familiar with it, is an organization that is almost 100 years old 
now. It was founded in 1888 by an English member of Parliament and 
a deputy of the parliament of France at that time, who felt that 
it would be very useful to have an interchange of opinions between 
parliamentarians, rather than always on a government-to-government 
wegers It) waswfelt) thatelt twouldwbe ‘very *thelpfuimfonmealis people 
who are elected members or appointed members to be able to talk to 
one another rather than always on an official level. 


Tt started, I think, in rather a modest way and grew. It 
stopped for a few years around the turn of the century when for 
one reason or another it was not too active. At this point you 
might really characterize it as the parliamentary version of the 
United Nations. I would say that the United Nations and the 
formation of the United Nations in many respects is actually based 
on the way the Inter-Parliamentary Union was put together. 


Many of our committees and subcommittees and the way we deal 
with subjects are very similar to the United Nations. I would say 
that probably the United Nations really emulated a lot of the work 
that the Inter-Parliamentary Union has done. We now have up to 90 
member countries. 


The original idea was that it would only be members from 
"democratic" countries who would belong to the Inter-Parliamentary 
Union, but like the United Nations, that word has sort of been 
Stretched to its outermost limits. The feeling in both 
Mrdqanizations 1s that it is better to have people there and sit 
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down and talk to them than to exclude them and try to wrestle with 
the problem of what is a democratically elected parliament. 


Through the years, or certainly in the last 20 years, the 
Inter-Parliamentary Union, which meets twice a year and has its 
headquarters in Geneva, has had a spring session and another 
session usually right at Labour Day. The spring session is what we 
call a working session where we prepare papers and do resolutions 
based on subjects that have been decided the previous fall at the 
general meeting. When those resolutions are hammered out at the 
spring meeting they are taken forward to the fall meeting, which 
is usually much larger. 


About twice the number of delegates go to the fall meeting, 
along with staff, and these resolutions are passed there. They 
look and sound remarkably like what you get out of the United 
Nations, so you may judge for yourself just how much force or 
legality they really have in terms of being able to implement any 
of the decisions that are taken there. I think the greatest 
benefit to be derived from it is that you are talking with people 
elected, appointed and, however they arrive there, members from 
all these various countries. Some countries tend to send the same 
members year after year, particularly the east-bloc countries. 


2720, Dells 


We send our members from Canada based on our representation 
in Parliament. We have a spring meeting coming up in Lagos to 
which we are sending eight members. They are divided at the moment 
into three Liberals, two Conservatives and one New Democrat from 
the House, and one Liberal and one Conservative from the Senate. 
Both houses are represented; all parties are represented. The idea 
is that you go there to express your personal opinions; you do not 
go to express government policy. That again is one of those 
precepts of the union that is probably more honoured in-the breach 
than in the practice in many of the countries. 


I can remember the first meeting I attended in London back 
in 1975 where our group chose to split on the vote, and it caused 
great astonishment in the east bloc because they just turn and 
they vote en bloc on everything. I think the Canadians actually 
encouraged them to loosen up a bit. I have on only a couple o£ 
occasions ever seen a member from an east-bloc nation abstain, let 
alone vote against the general number in the thing, but at least 
it's beginning to happen a bit. 


In the last 20 years we have taken a greater and greater 
interest in the question of human rights. We didn't have any 
format, particularly, as a group, because you can understand that 
being an international group of that size, membership in it is 
based very much, as it is in the United Nations, on the size of 
the country, on the contribution that is made to the upkeep of the 
union. So you had the Soviet Union with the same number of votes 
as the United States. You have the same kinds of standoffs in 
voting patterns as you do in the United Nations. 


So in the Inter-Parliamentary Union as a whole it was very 
difficult for us to deal with questions of human rights. There 
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were alwayS many arguments as to why you were infringing on the 
ercernaleejUGESd1CuLlonmoLeea eCOUNtLY mit youn gote intOsscthacmsor tecot 
thing, and it was “constantly being blocked for one’ reason or 
another. 


Ieemaywsave thatmethis ic Snot -justivae characteristic ofvrthe 
Pact OC sCOUnthTeSs. mL tatwas sone mithing efor. fones@sofpathewrotner 
countries to get up and condemn something that might have been 
going on in some area of Africa; but if anyone were to criticize, 
for instance, many years ago what Portugal or Belgium might have 
been doing down in Africa, they immediately said, "Those are our 
PoVonles: e.chisesoeean internal problem, ,ge@anderit e.should gnot mbe 
discussed on an international stage." So we have had to work 
through the same kinds of objections on an international scale. 


However, just about the time I got interested in it we were 
really seeking ways to do something a little more active to 
promote human rights, because, of course, we had so many examples 
of flagrant violations at that time in various countries, and in 
the spring of 1976 we finally put it all together. We had been 
pushing to set up a special committee to examine violations of 
human rights against people generally, and lite tena been 
consistently blocked. 


In that spring we had our meeting, which, as I say, was a 
working meeting, in Mexico City, and I happened to be heading up a 
juridical committee and prepared a paper for that committee. We 
put forward a proposal to set up a special committee at that time, 
and again it was blocked. 


However, we managed to get a lot of support. I did not think 
we would get as great support as we did because at that time a 
great number of the African nations were really following the 
Meader, which was ithe east, the Soviet bloc; at «that point.’ We did 
not have an enormous amount of support, generally, for this sort 
of thing, but we decided to change it. 


Their objection at that point was that we were simply 
duplicating work that was being done by Amnesty International, the 
International Commission of Jurists, the International Labour 
Organization and, of course, the United Nations Commission on 
Human Rights. Their argument was that there was no point in simply 
adding another committee to do the same thing. That is why we 
suddenly decided maybe we could get through a more restricted kind 
of resolution, and that is how we ended up with this Special 
Committee on Violations of the Human Rights of Parliamentarians. 
You have been made aware of this committee. 


We argued that we were an international organization 
concerned with parliamentarians, and therefore we were prepared to 
Festrict. oun.) investigations to possible violations. ,affecting 
Parliamentarians in certain countries. We had numerous examples of 
Marliamentarians,;sins Argentina and! a variety of other).countries, 
who were jailed or disappeared, or had been subjected, as we knew, 
to torture. 


That is what we have done. This committee meets at least 
bwice a year at our head office in Geneva. It is composed of five 
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permanent members, so-called, and five substitutes. The five 
members are drawn from different geographical areas around the 
world. We have one member representing the Soviet bloc; one member 
representing the so-called western nations, which also include 
Australia, New Zealand, Japan and a few other nations; an African 
member; a South American member, and an Asian member for all the 
Far East countries. 


Those five people meet with our secretary-general twice a 
year in Geneva. I am the substitute, what you might call almost 
the permanent substitute, for the western member. Last summer, 
after all these years, was the first time I attended what was our 
fourteenth session of this committee in Geneva, when Mr. Andre 
Chandernagor of France was elected to parliament with the 
Socialist government over there. He had been our permanent member, 
representing the western group. 


I do not know if you all got copies of these, but we deal on 
a very formal basis with these complaints. We handle them very 
carefully. Anybody in” the union ,#vor. fromllany Sotherse@source;seae 
entitled to send in a report. We work very closely with Amnesty 
International. You will probably find the same names appearing in 
a variety of different investigations, including the United 
Nations, Amnesty International, the International Commission of 
Jurists and a number of others. 


It is not an easy subject to deal with at any time. Some 
countries have been absolutely intransigent in providing any kind 
of information. We get the usual diplomatic notes back after a 
long time, but as a committee we simply have to try to bring in 
information from as many reliable sources as we can. 


2330 Siem. 


When our secretary-general gets the name of somebody, he 
checks it out himself first to be sure it is a bona fide complaint 
Or Situation. Then it iS brought before the committee for a 
decision on what should be done with it. Usually, in my view at 
least, it takes a long time. It seems to go very slowly because it 
is always done on a very bureaucratic, diplomatic level, if you 
will. Great care has to be taken that we do not infringe on any of 
the diplomatic proprieties in any way. 


We work quietly through our own Department of External 
Affairs. If we give them names, they in turn write to their 
ambassadors or representatives in the countries concerned and put 
out inquiries, trying to get some information. These people may 
have been in prison for years without trial. Others, we know from 
reports, have been subject to torture. Others we are almost 
certain have disappeared and are almost certainly dead in some of 
those countries. 


One of the greatest problems we are having today is with 
disappeared persons because, as Amnesty International probably 
told you, if they cannot be traced within a matter of weeks, you 
can almost take it for granted they have probably been killed. You 
get a most imaginative variety of answers about why these people 
seem to have disappeared from the face of the earth. There is 
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really very little we can do about it, even on a nation-to-nation 
basis. My feeling is that the greatest benefit we get from it is 
the constant pressure of bringing it back to them, of making it 
BuO Lic. 


We start off with confidential documents. These documents 
you have seen were treated as confidential for probably three 
years. Uruguay, which has a number of very bad cases, simply does 
not answer us. We are up against a blank wall all the “time. The 
eriy thing we can doers first *start™ off "on a” confidential” basis 
and ask for information. Some countries are very susceptible to 
that and very ready to try to explain to us what has happened, not 
so much from the South American countries but some of the Asian 
areas and some of the African countries. If we ask them, they will 
at least come back and give us an explanation. 


Confidentially, in a few instances we have managed to have 
people released and their sentences reduced. Some of them at least 
are given a trial. They have never been charged and we have been 
Bplemtomexpedite wthat. But elenave “to Ftell® yous that our ‘score is 
not very high on any basis. We just have to take some satisfaction 
and live with a relatively modest success in a very few areas. 


The best thing we can do is just continue the pressure. My 
feeling is that I would encourage more groups--you are forming 
some sort of a group here, an association--because I believe that 
publicity is the greatest weapon, the most effective weapon we can 
have to make the public aware of what is happening. That, as you 
know, hasS its problems and can also backfire on us. You know, 
occasionally we have a finger pointed at us about, "What are you 
doing about your native population?" and we had our own example of 
a Senator Lovelace, who has taken her complaint to the United 
Nations and should have. Canada has acceded to the protocols down 
eyere;ymrand syou sknow™ that all®*the provinces “are “part of those 
protocols. I think it was a perfectly valid application that she 
made. 


Themeproblememscesthnatemons anesinternational *basis,** as” "you 
probably have learned, not too many of the countries have acceded 
to those protocols, so they do not feel they are bound to answer 
to them if they do not want to. 


I do not know whether you would prefer to ask me some 
questions on that basis. 


Mr. Chairman: Senator, you mentioned publicity being the 
greatest weapon. Our mandate is to come back to the assembly with 
recommendations on ways in which the assembly may act to make its 
vVorce heard against political killings, imprisonment, terror and 
torture. I am just wondering if you have any further observations 
on ways we could accomplish that. 


Senator Neiman: We just wrestled with the problem again 
in Ottawa a month or so ago. I gather that ambassador Beaulne has 
appeared before you, spoken to you or testified. As you may know, 
he is over in Geneva right now at the meeting of the commission. 
He is chairman, and he is an excellent chairman, and I think he 
has brought a great deal of credit to Canada. Canada has a great 
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deal of credibility on the international scene in the field of 
human rights, for which I think we should all be grateful. 


Before he leaves for Geneva every January, a meeting is 
Called in External Affairs to canvass the various nongovernmental 
Organizations and anybody else who is interested in putting 
forward some ideas of how we can advance this whole process of 
trying to reduce the number of violations of human rights, and 
literally what we can do about it. The meeting was held just about 
a month ago before ambassador Beaulne left, and this question 
arises constantly, "What © acanm we dOse-aSes Individual sesOrasras 
Organizations, as Canadians?" 


Number one, it is very obvious to us that the general public 
in Canada is not aware of the work that is done by Canadians in 
various organizations or through government. It is the old 
question that it does not make very good press, so the press more 
or less ignores it, and it is a question of trying to feed things 
out to it, to let the press know about it. 


We think that is important. We look for different ways of 
trying to get Canadians generally more conscious of what we are 
doing and getting it beyond that. We have had some successes in 
the international arena in getting various resolutions through at 
the United Nations. They probably get two inches of type on the 
back page of a paper. 


2:40 p.m. 


I would like to see all our provincial legislatures involved 
in some way in an input. But it bothers me too, and I am sorry I 
can't give you any clear answer or really helpful advice about the 
best way we go about this. It seems to me we do have to find a 
forum, and it should be the United Nations, but I think it comes 
through a complex of organizations back here urging our federal 
government in turn to urge the United Nations to publicize these 
areas more frequently and more strongly than they have in the past. 


There are a variety of things that happen. You are up 
against international protocol. What in the name of heaven can we 
do about torture in Uruguay? What can we do about torture in Iran, 
apart from the incredible number of executions that are occurring 
on a daily basis? 


Mr. Gordons Senator, I find what you have said very 
interesting. I think all of us in the committee can detect the 
frustration your group must feel at times, knowing about cases 
like the ones you have dealt with that I have just been glancing 
at here. It would seem to me to be one of the reasons why your 
group or a parliament like ours should do everything it can to 
expose torture, brutality by dictatorships, because that is what 
they are, pure and simple dictatorships, and they have no feeling 
for people. The only thing they are interested in is power. 


One of the things we should keep in mind, and this is where 
I think people who deal with this subject should not get 
discouraged, is that one of the first things you are doing by 
publicizing these kinds of activities Line ecoGner countries 
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throughout the world is helping to maintain an attitude among the 
public in the free world. You are sensitizing them to a point 
where they will be even more jealous and more protective about the 
rights and privileges of people who live in democratic societies 
and be more aware of the dangers and what happens when you get 
dictatorial regimes, so we will not take our freedoms for granted. 


I am sure the member for High Park-Swansea (Mr. Shymko) 
knows very well what happens when people take their freedoms EOu 
Goaented = EMasthinkwe that # iss number 9¥one,) Sand SRonewsreasonis swhy, 
parliaments such as ours should give a forum to organizations such 
as yours and Amnesty International and others who are protesting 
violence against humanity and against people. First of all, almost 
from a selfish point of view, if we believe in democracy we should 
make sure we let the populace know that these things are happening 
outside of democratic countries. 


The second thing is, it is quite obvious, looking at history 
or looking at what is going on right now, that where you have 
situations where you have hundreds of people--let's take Iran, for 
example--being slaughtered, tortured, whatever, there is not the 
Same reaction, it would seem, from a populace such as ours. But 
you will notice that the greatest amount of publicitya has? come 
from places where groups such as Amnesty International or yours 
have singled out individuals and begun a fight throughout the 
world either to free them or in some way to ameliorate the 
conditions that they are being held in. 


I guess this goes back again, in very simple terms, to the 
fact that people are often more concerned about the specific and 
something that is very concrete to them and something they can 
see. They can identify with one person, but they find it very hard 
to identify with hundreds of people, which is unfortunate, because 
as human beings we all have an investment in each other. 


So I really believe we should do everything we can to try to 
Eancdeways, but). can see that it must be very frustrating for your 
group at times because obviously these people here are still being 
beaten, are still being tortured, their families in one way or 
another are still being subject to the threat of arrest, and yet 
you are trying as one group of human beings either to free them or 
to help them in some way. I think it is worth it because I believe 
that with every person, no matter what you do it is like a ripple: 
if you keep sending these ripples out, some day maybe good effects 
will come of it. 


Senator Neiman: I agree. There's one other area to which 
I think we all have to be sensitized. As you know, aS soon aS a 
group or a particular group starts talking about violations of 
human rights, whether it is in South Africa, Brazil or somewhere 
else, there will be groups here who immediately say: “Why are we 
trading with them? Why are we dealing with them?" This is a very, 
very difficult question for governments to answer in any way. 


I think there should be a lot more open discussion, not only 
at the federal level. Usually it lands squarely on the federal 
government but it is not necessarily always the federal government 
that is interested in keeping trade open with a particular 
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country; it may come from a particular province for one reason or 
another because of a certain product, export or whatever the case 
may be. 


In the average person's mind you cannot divorce these two 
thingssit. tsi veryedtfficul te tos And Wt tiswvery,) dispiacult sloneciem 
to understand that there may be perfectly valid reasons. I am not 
Saying there always are. But even if you take Poland today you 
will get the division of opinion in which one says we should apply 
sanctions while the other people say that the only thing you are 
doing is hurting the people over there. 


You get the same type of reaction with people, so that what 
we are trying to do, as we very often do and have to do at a 
federal level, is to apply pressures, aS much pressure, in the 
first instance confidentially or on a diplomatic level. I think 
the overall feeling is that we keep open the channels of 
communication; we don't break diplomatic relations with a country 
because we have decided that they violated the human rights of a 
dozen or even 100 people. The idea is usually to try and keep the 
channels of communication open. 


We have this other very valid obligation, which is to try to 
keep international channels open for trade and everything, because 
we find, and I'm sure you would agree, that it is often through 
trading, through moving in there, through being able to talk to 
people that they become more aware of the fact that actions they 
may have thought were perfectly all right and inoffensive to 
people in general, because they have always done them, are simply 
not condoned in other parts" of *the® world, Sandmthateytneis 
reputation as an international body, as an international trader is 
going to be seriously jeopardized. But it is a difficult problem 
to deal with at all times, and we have examples with the terrible 
Situation of El Salvador today. 


Pou getty, 


I feel all provincial legislatures should be aware of the 
problems and they should make their own decisions in the light of 
the information they have, but I would like to see any group that 
was seriously looking at these questions in different countries 
have a channel into the federal government as well. I think we 
should be working as individual organizations on an international 
level because, as you and I both agree, the more people and the 
more organizations that become involved and become aware, I think 
the more changes we can look forward to in the future. 


Mrioe Philips ~Yousybrought. outwran Sinterestingm pointmeaboud 
how the actions taken by a federal government also have 
repercussions, particularly in terms of trade provincially. Is 
there anything within the terms Of reference of the 
Inter-Parliamentary Union that says it is only federal legislators 
or federal members that are to be members of this, or is there 
some way in which provincial parliaments can feed into that either 
in an official or unofficial manner? 


Senator Neiman: Within the constitution of the IPU it is 
really federal, it is composed of the national group, that is what 
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it is. Tnis committee we have is empowered to take communications 
from any reliable source, which includes any government source, 
and AI is always considered a very reliable source and there are 
others aS well. So there are always channels of communication that 
way, through the IPU into the special committee. We, in turn, 
report regularly. 


When we hold a meeting of the special committee of the IPU, 
we report to our own Department of External Affairs as to what, if 
anything, we have accomplished, or if we are running into some 
problems, asking them for more information, or if they can add a 
little pressure here or there or whatever it may be. We also keep 
in touch with the United Nations through our External Affairs, 
through our ‘United Nations Commission. We try to keep a linkage 
there. Provincial groups are not admissible in the IPU, whether 
States in the United States or anything else, but there is 
certainly a way you could communicate to the special committee. 


Mines ib p cee Lielmundcnstandg syOUmscCOLrect ly Sethough sig the 
various delegations appoint their own representatives to the IPU, 
so it would be possible for a federal government in any country to 
appoint politicians, not to the federal level of government but to 
another level, as their representatives, or indeed bring them 
along as representatives of provincial governments or of other 
levels of government with them in their delegation, would they not? 


Senator Neiman: I do not believe so, Mr. Philip. I did 
not bring a copy of the constitution with me today but I remember 
very distinctly that what we talk about in the IPU are national 
groups, and that means the national government, the national 
parliament, whatever it is. They are the only ones. 


Now, they have admitted observers to the meetings. I think 
Amnesty International itself is admitted, is recognized as an 
observer to our meetings, but they are not there as part of the 
official delegations. 


Moos Philip:seAnd ~ those speople s whose “torture or loss “of 
life or disappearance you are concerned about are only people who 
are elected to national governments, or are they people who are 
elected to any office and who disappear? 


Senator Neiman: No. I would really have to go back. I 
can't even tell you what the Argentinian government--it changes so 
Many times-- 


Moe Philips ge Li aa alayor sdiSappears GingmeArgentina,- then; 
would that be a concern to you, or only somebody who is part of 
the national assembly-- 


Senator Neiman: No. We are talking about the national 
assembly, really. I may say that we have done a couple of special 
things also under the aegis of the IPU. A number of very immediate 
concerns were expressed about the trials of some Turkish 
parliamentarians that are taking place right now. I think they are 
actually adjourned at the moment. At one point the IPU special 
committee voted to approve sending a single jurist, for which we 
paid a retired French judge, to go and monitor the trials--there 
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were a hnalf dozen parliamentarians in Turkey last year, or a 
little over a year ago right now--and to report back to us on that. 


It turned out remarkably well. You are never quite sure how 
things are going to be taken, but the gentleman we sent was a very 
distinguished retired jurist of France who was internationally 
Known. He went there and waS given a fair amount of freedom to 
talk .to, the prisoners,, to. talk] to. their, counsel ands tosssatichy 
himself tnat they were getting a fair and open trial. That, of 
course, 1S another thing we were concerned with: to see that if 
theyigetsa trialeituissconductedsproperly.= ladOsciinkeet Ncatenocsea 
very sSalutary effect. 


A few years ago we put together, approved, a special 
group--not anyone from our standing committee but a special group 
of about three South Americans--to go down and investigate all the 
complaints and cases we had from Chile. They were refused entry to 
Chile at that point. There was nothing they could do; they just 
had to turn around and come back. 


One of the other difficulties or frustrations we have is 
that frequently when we write to a country about a parliamentarian 
who we know is jailed or has been tortured or something they write 
back and say, "He is not a parliamentarian." On such and such a 
date he was a parliamentarian. The answer we get back is that 
because he was guilty of having preached sedition or done 
something, his parliamentary rights were taken away from him as of 
the day he was hussled out of the House or wherever it was, and 
therefore we have no jurisdiction even to talk about this any 
more. That, again, iS a very frustrating kind of answer to get. We 
nave had that from countries like India and many countries. 


Mr... Boudria:. Mr... Chairman,, .ol shave ve jUSten age COULD Camrose 
observations. I know Mr. Gordon was saying a while ago that we 
tend to focus more on those issues that involve individual persons 
aS Opposed the situation in Iran, for instance; we are very much 
interested in the case of one parliamentarian in one country. But 
that is not always the case. I'm sure that if you were to go out 
On Yonge Street right now and interview people about’ the 
conditions of the government in Argentina vis-a-vis one of these 
people whom you are-- 


S eile 
Senator Neiman: Mr. Carnevali. 


Mr. Boudria: Yes, Mr. Carnevali or those people. They 
would have no idea whether those countries have deputies or 
members of parliament, much less whether they are imprisoned or 
what they have been imprisoned for. Even though you as a person 
deeply involved in that type of thing are very concerned, have 
expressed all kinds of concern in an international forum about the 
conditions of thesé elected officials, in spite of what Mr. Gordon 
SayS I fail. to.~see that! .it has captured that skinds Ofemsttentice 
locally. 


I'm sure, for instance, that people would know the name of 
Bob Rae a lot more than they would that of Mr. Carnevali this 


Jka 


morning if you were to go and talk to them on Yonge Street. And 
there are obvious reasons for that: Things are covered,in a 
different manner by the press when they perceive them as being of 
greater interest. 


But I'm wondering beyond that just what we can do as a 
Legislature. Do we do such far-fetched things as publishing our 
annua lel steOtmticu LUs worst = vlOlacOonsmoOts NUmanweui1gnts aS. we, See 
Pouch OmWemcdOmtilS ei netnieceirOlrmsot sae lesOLutilOne ln etne shHOUSe. CO 
Doings puDLicwactention ato. thatmcind Ofesituations. 1S edoing such 2a 
EningeoLreakingmwitouealle kinds: OfeOtherediplomati cm tradi tionss that 
would not achieve anything? 


The other thing, of course, as you have mentioned, is that 
Our condemning some of these governments comes right back to haunt 
us at times because they are exactly the same people to whom we 
are selling uranium to operate the Candu nuclear reactors we sold 
EnemmtwOmvears -ag0..0L some sothersthings likes that. ~[t iS a very 
difficult situation, as you have expressed. DoeS one encourage 
constituents to boycott products personally from certain countries 
that have no respect for human rights? Is doing that really going 
to achieve wanything?. Or is) it going to punish the person, at. the 
bottom end in that country who is going to be deprived of an 
income instead of resolving the problem of obtaining freedom for 
that parliamentarian? 


The other thing, of course, is that boycotting or imposing 
trade sanctions on any one country does not mean that they will be 
affected in any way. As we noticed with the American Russian 
embargo of a few years ago and the Afghanistan issue, the only 
people who were punished were the Americans, because other 
countries just seized the opportunity in order to increase their 
Own revenues. 


It is maybe somewhat cynical to say that we should continue 
to do business with a country we disapprove of because if we don't 
somebody else will, but unfortunately in many cases that has 
proved to be exactly what has happened, I think. It 1s _ so 
unfortunate. 


I wonder if you could comment on some of those things. 


Senator Neiman: Mr. Boudria, of course, you are right. I 
really am of the opinion that trade sanctions or encouraging an 
midividualenotecosbuy -asproduct trom a) certain country in, itselt 
really is not. getting at.the problem of our perception or 
anybody's perception of what constitutes a violation of human 
rights. I have a daughter who disagrees with me strongly when ns 
comes to areas such as South Africa or something or buying things 
from South Africa in one sense. 


I'm not sure that that is the way we can go about it or that 
Breet nemoes mwa vVeOLegolng abOUGm it mietec la that, really, if we 
could put some teeth into our international forums, particularly 
the United Nations, that is the best way to apply it, and it's 
simply more by sanctions. I know they pass resolutions and they do 
this, but I think if you get to the point where they oblige the 
United Nations to publish lists itself--I do not see the point in 
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a whole punch of individuals doing it because it would not really 
mean anything to anybody here. They might sit down and read one 
list like that one day, but I can show you lists that. go one tike 
this that are absolutely horrifying; the sheer numbers of them 
tend to stun you or to almost turn you off at times because you 
begin to think, "Are we trying to change the world?" 


Amnesty International does very well. Church groups are 
adding more and more pressure to make our federal government stand 
up and declare itself, as ambassador Beaulne is doing in Geneva 
today. But on that basis we achieve more than we can on an 
individual basis. Of course, the individual person who is being 
persecuted, whether it is somebody from the Soviet Union who is 
not allowed to emigrate, captures the public imagination; it acts 
aS a focus and it is a good thing in itself. I am sure the Soviet 
government was simply writhing under that kind of international 
publicity for a while. It wasPvery glad = to gets Lids Of sic, sande. 
think more of that is probably a good thing. 


I may say that one of the difficulties we have is that we do 
not get any complaints from the east group very often, and there 
are two reasons. I listened to somebody from Amnesty International 
being interviewed on the radio yesterday morning. One thing is 
Chat” a lot” of © the "Soviet™ "groups ™®go ein moreletorsatyrpesmor 
psychological torture, which can be just as real and just as 
damaging as some of the very obvious physical types of torture 
that many of the other countries indulge in. The other thing is 
that they get back to the business of saying, "These people were 
never parliamentarians, because they violated their oath of office 
by doing this or by protesting or something like that, so they are 
automatically excluded from parliament or government." They just 
refuse to answer us on that one. 


Actually, the other real reason is that we just don't get to 
see these people or get people who can report to us. So we have a 
far greater number of cases that, while they are genuine, 
represent every “other (country jingethemworld, practically eexceun 
the Soviet bloc. We just haven't dealt with a case from any of the 
Soviet bloc in the five or seven years we have been dealing with 
this, and very few organizations have. 


In partial defence of the Soviet bloc I might say that the 
instances of out-and-out physical, incredible, dreadful torture 
from other countries are far greater than anything we could 
possibly amass in terms of information from any group in the 
Soviet bloc, so there is a difference there again. 


AS a group here when you are asking whether it should make 
its voice heard against political killings, imprisonmentss terror 
and torture I am not sure about the niceties here. But, for 
instance, when we pass resolutions, whether you can convey these 
personally to the countries involved or whether simply by 
publicizing through your own committee your abhorrence of blatant 
political killings as they occur and asking your government to do 
Something, or work through the federal government if that is the 
appropriate channel, that is at least the beginning. It is that 
extra drop of water, that extra pressure which we can add. I 
really cannot give you anything more definite. 


a 


3:10 p.m. 


Mime ONVINKOs se leewOULGgeLIKGg tO —GaSk) yous lam Lew questions, 
senator. It is obvious at the very beginning of your remarks that 
you stated the word "parliamentarians" or the words "democratic 
systems" have been stretched to the point of the ridiculous and 
today, at least by definition, everyone lives in a democratic 
system and we, in our definition of parliaments in a free society, 
certainly would question places like Haiti, which has_ been 
mentioned. Bodies such as the International Association of 
French-Speaking Parliamentarians are concerned that the word 
"parliamentarians" is qualified. That is the first frustration, 
the definition of parliamentarians and parliaments. 


I can understand the difficulties you have had in trying to 
press for a committee that would condemn violations of human 
rights per se generally affecting all citizens, but you were 
limited now to violations of the human rights of parliamentarians 
only. In governments where you have a one-party system, unless 
there is an open purge, you would not see violations of the rights 
of parliamentarians as such. I look at the report of March 1980 
and look at Uruguay, Argentina and Chile. It was part of a special 
committee on the human situation of Latin America. 


Has there ever been an attempt, or is there at least a 
chance of having a special committee on human rights, for example, 
in eastern Europe? Can you envisage such a special committee ever 
being formed under the present structure of the 
Inter-Parliamentary Union? I look at the resolution, for example, 
with regard to Uruguay and I compare it with the situation in 
Bolande welt Sac atEnlo restores torcthwith, the. rules.of law by 
repealing the institutional acts." The institutional acts are the 
State-of-emergency acts listed as suspension of elections, 
creation of the Council of National Restructuring, which is the 
same as the Council of Salvation in Poland, and I can see almost a 
parallel. 


The fifteenth session will be meeting in Geneva. You can see 
the parallel between Uruguay and some of the countries where you 
have a military junta and martial law. Can we count on the 
possibility of Poland, for example, or any country in the eastern 
bloc, being raised as an issue in the fifteenth session of the 
meeting of that committee? What is it in the structure which 
prevents even the possibility of forming such a special committee? 
TE the structure does not allow it, I would like to Know your 
frustrations. What is the point of going on? 


Senator aNeiman+al. Them structure), shas¥ estrictures. Vand »/our 
special committee really does deal with individuals to a great 
extent. That was sort of the wedge in the door to try to look at 
some of the problems in South America. As I say, we failed because 
we could not get in the door on any of these. 


Mr. Shymko: But you have some success in some cases. 
They at least had a trial. 


Senator Neiman: Yes. On an individual basis we have had 
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a little success, but in totality, when you think of the number of 
persons of whom we are aware from any one country, Our successes 
nave been quite small. 


Mr. Shymko: Can you raise the issue of Poland within the 
framework of that organization? Is there any way that you can at 
least raise the issue or set a special committee? 


Senator Neiman: Where we would have to do it is not 
through the special committee. The special committee is not 
empowered to look at a country as a whole or the actions of the 
government really. We could take individual people. I have no 
doubt that we could raise the question at our spring meeting of 
all the countries, and probably it will be raised and I have no 
doubt there will be a debate on it. I will not be attending: than 
as far as I know. 


But £ have no doubt the Soviet bloc) willystry= to) block ang 
discussion }/of,cit,, any bringing of) 2t .tos)themifore, sbecausemuse 
course we have all.these rules and regulations:.on. hows onewoarn 
bring certain items to.the floor for discussion. I. think -itucoume 
get there but they will try .to block it simply on ‘the -groundssathar 
this 1s an internal matter. That is the usual way of: doing, it.jOn 
the face of it, it is the Polish government which took this action 
and nobody else outside it. 


Our problem is further exacerbated by the fact that we have 
had so many obvious violations from so many of the South American 
countries over the years. You can see that by just looking at the 
Aig Bog ee 


Mr. Shymko: You have a lot of evidence--just as much in 
Some other parts of the world, certainly in eastern Europe--of 
obvious violations. They perhaps have not been documented 
Strictly. My question was whether the structure permits expanding 
the discussion of these concerns beyond South America, which is so 
well documented and the concern is well expressed. Some success 
can be achieved it is hoped. Do I understand from your comments 
that the way these subcommittees are structured it is almost 
impossible to have a special committee on the human situation in 
eastern Europe? According to your comments, it is practically 
impossible to achieve. 


Senator Neiman: I see no reason why we couldn't 
recommend that. I see no reason at all. We would have to do it at 
Our Spring meeting and try to battle it through there. The point I 
waS going to make about the South American countries was we are 
getting two reactions from them because of the sensitivity. One is 
that they are beginning to band together. Their perception is that 
these international organizations are picking on South America as 
a whole. Therefore, they are beginnings tO, «béssa shitt]emmome 
protective of one another in one sense. 


We get two different reactions when we try to suggest we 
deal with some other country or something like that. They say: 
"You have been trying to investigate our internal affairs. You 
have no more right to do theirs." That is what some of them say. 
Others are very happy to have the emphasis switched to another 
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part of the world entirely and will go along with it. We are never 
quite sure what the reaction iS going to be from the group. 


Mitee SOUYMKOs mIWhen ss YOU, Mdedlv @withy casesesso0f individual 
parliamentarians and the violation of their human rights, would 
these be parliamentarians who are alive or were recently alive, if 
they had been kilied by certain regimes? How far do you go back in 
terms of the victimization of parliamentarians? For example, the 
president of Czechoslovakia, Benes, was certainly eliminated, the 
president of Bulgaria was executed, and there was the liquidation 
of hundreds of parliamentarians when certain regimeS were 
established. Do you deal only with present cases or or how far do 
you go back?. 


Senator Neiman: We don't go back very far, aS you can 
tell from these. There are a couple of names on this list that 
literally disappeared during various purges in 1978 or 1979 and we 
know almost certainly they have been dead for some time. I have 
Said there comes a point when there is no point writing a 
government another communication on this and saying, "Please give 
us some information about this," because every bit of information 
we have would make us believe that person is already dead. It 
seems to me we are trying to force an admission out of these 
countries just to satisfy ourselves when we know the country is 
not going to answer us. If we were to get an answer, it would not 
be very useful anyway. 


3:20 p.m. 


We deal, as much as possible, with fairly current matters. 
Some of these cases of people who have disappeared go back several 
Vearo mmtl) soe COMmmiccee. SuChin aS; thisS,. we. OnLy =bring=s1t- Co an 
CtrricLas: government to government basis when they have 
investigated their sources and are sure, beyond a doubt, that 
their sources are authentic. We are almost too careful in a sense. 
mieyeetakessthate «care wwhile ‘there™iis* a "“risk™-or-any=kind of ‘a 
possibility of offending or accusing a government of acting 
improperly with respect to a certain individual. 


Mr. Shymko: My last question relates to the comments 
expressed by Mr. Philip. Is there any way, if we should expand the 
Mandate of this committee, that will deal with concerns of human 
rights violations, to have a more direct representation at bodies 
BUcimrasSetthnesOonemine which you haves beenteactives over Chew years? 
There is the Commonwealth Parliament Association to which Ontario, 
unless I am wrong, has a separate independent delegation. 


Thee lov 4aetheresmwas sanesamendmentim ands® ayaichange;) | to «the 
constitution of the International Association of French-Speaking 
Parliamentarians that allowed for independent delegations from 
Quebec, New Brunswick and Ontario. They have recently been allowed 
to have an independent delegation within that international body. 
Would it be reasonable, by referring to such other international 
bodies of parliamentarians, for the Inter-Parliamentary Union to 
entertain a motion allowing for independent delegations to be 
represented from the provinces, in the case of Canada, and other 
federations and confederations Similar to that of our own country? 
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Senator Neiman: I do not know. With regard to each one 
of those organizations, they have an international character, 
whether it is a Commonwealth character, and this one is totally 
international in character. With that kind of a constitution, we 
would have to go right back and find out if there are those kinds 
of channels. 


My feeling is that in terms of sheer financial ODL 1gat Lon me. 
doubt that the IPU, aS an international body, would be prepared to 
entertain pringing in other groups simply because of the cost of 
putting on these conferences, and things like that. Everybody is 
feeling the budget restrictions these days. They are looking at 
ways to cut back on the size of delegations. In particular areas, 
it may “well be “that “26s! they! wanted tommcomesming cnmeson- 
self-financing, certainly--I do not know--with the IPU itself. 


This just reminded me, because I received an invitation from 
the Canadian Human Rights Foundation, which is Canadian in 
character, and has a board of directors representing every 
province in Canada. They are here as individuals, and they have an 
advisory council as well. It seems to me that the Canadian Human 
Rights Foundation and groups like that would be delighted to 
have--I do not know whether this is a conference that is coming up 
and I am invited there as an individual. 


I see you are a member of this, Mr. Shymko, on the board--I 
do not know whether there we could entertain organizations as 
members and have organizations and try to put more teeth into the 
Canadian Human Rights Foundation and use it as another organ of 
pressure. 


Mr. Shymko: In the context of state representation or 
national representation I° think its” a “completely sydiiferent 
framework altogether from this. 


Senator Neiman: Yes. 


Mr. SNYMKOs Has gachere, sever sbeciaa motion or ‘did anyone 
ever entertain allowing for the expansion of memberships? 
According to your comments this has never been done. I just quoted 
precedents of other parliamentarian organizations where this had 
been done subsequently to motions to amend a constitution. If that 
is difficult then why not allow the Canadian delegation to allow, 
perhaps, some provincial representation within the makeup of the 
Canadian delegation, particularly because we have provinces that 
have the type of mandate to deal with the concerns we would have, 
certainly, in Ontario with the expansion of this committee's work? 


Would it be possible? Is it structure that you have to have? 
I think you mentioned six from the House of Commons and two 
senators--in other words, an eight-person delegation. Does it have 
COmne Glghtv. Couldgiteoe lee OrmsL >< Pe 


_ Senator Neiman: Not at the spring meeting. That's our 
spring meeting, for instance. In the fall meeting we have 13 or 14 
delegates plus some staff. 


Mr. Shymko: In other words, the Canadian delegation can 


ie/ 
be larger than eight if it includes provincial representation. 


Senator Neiman: The problem is that each country 
contributes to the upkeep, the maintenance, the administration and 
the ongoing affairs of the MInter-Parliamentary Union. We 
contribute according to our capability, and every other country 
has to do the same thing..A Jimit is put on the number of people 
who can go, simply because there are not very many countries that 
can even handle-- Our fall meeting ends up with about 2,000 
people, which is getting right out of hand at this point. We don't 
even nave a place where we can accommodate them here in Canada at 
the moment. I don't think they would entertain any expansion 
because if they allow us to bring more people they are going to 
have to allow every other country on a proportional basis to do 
the same thing. 


TicaeeatLeriati VemmLOnmthacwe 15) cute inggmdown the “federal 
representation to allow a number of people from the provinces, and 
then you are getting into a kind of numbers game. I don't know how 
you would deal with it even if it were allowed, and I donee oLpk 
it is because it is a national thing. 


Mr. Shymko: That's all I wanted to ask, Mr. Chairman. 


Mr. MacQuarrie: What lobbies do you think would have the 
most leverage for making known to offending nations, if you i 
the feelings of a province in Canada or of Canada itself? Would it 
be the United Nations? 


Senator Neiman: Yes. It is number one at the moment 
because of its international stature. 


Mr. MacQuarrie: Li for instance, the Legislative 
Assembly of the province of Ontario passed a resolution saying 
that the Secretary of State for External Affairs be requested to 
instruct the delegation to the United Nations on behalf of the 
province of Ontario to make its voice heard against DoOLiturcal 
killings, imprisonment, terror and torture, would that serve any 
useful purpose? 


Senator Neiman: I believe it would. I would like to see. 
It is perhaps something I could take up with Ambassador Beaulne, 
Mr. MacQuarrie, and also whether he could not expand this annual 
meeting he has before he goes to the United Nations meeting in 
Geneva each January, because at the moment only nongovernmental 
organizations attend that meeting. I myself go because I serve as 
a representative of the government in a sense because our 
parliamentary organization is the only one that has any kind Ona 
Committee that deals directly with human rights violations. But it 
seems to me that would be a very good avenue to get at it and I 
would like very much to see that meeting expanded to include the 
Drovincess selyethi nkeel GEcOuldsbe ongthat basic orathey might feel 
it was better to have a separate meeting. 


3:30 p.m. 


I know from time to time the ministers have had meetings 
with the province on that kind of basis about the obligations to 
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the United Nations, the protocol and the reporting and so on. I do 
think if you were able to attend and have an input into that, it 
would be very useful to the government and give you the most 
direct channel of communication. 


Mr. Cooke: I have a supplementary. I did not think we 
were going to get into supplementaries but I think it follows 
along with some of the questions Mr. Shymko was asking. 


Mr. Shymko was referring to some of the Soviet-bloc 
countries. Would it be fair to say that we in the western world 
could have more impact on countries such as El Salvador and some 
of the other countries in South America you have talked about 
because of our close economic ties; that we could have much more 
impact if we put pressure on the United States to change some of 
its policies, for example helping El Salvador, unless they change 
some of their policies towards those countries and unless El 
Salvador changed its policy on human rights; that because of our 
close links, we have a better chance through government policies 
towards those countries to change their attitude towards the 
people and political freedoms than we do with the Soviet countries? 


Senator Neiman: Probably in terms of immediate pressure, 
if we wanted to exercise it, I think we should and could have a 
greater influence than we would on the Soviet countries. There 
again, Mr. Shymko may be more aware of this than I am. I think it 
all comes back to a great extent to the kind of publicity, the 
Kind of open pressure you can get. If you can get the message 
through to the people of your support or whatever it may be-- 


Mr. Shymko: --preferred nation status in the Soviet 
Union in light of the developments in Poland, so you find the 
contradictions right here too. 


Mr. Cooke: But on the other hand, we are giving tens of 
millions* of dollars to El Salvador. The parallel is there. All 
am saying is where do we have the greatest chance of success 
through policies of western countries, either through economic 
Sanctions or sanctions against them for military aid and that type 
Of thing. We do not have -the.ties with,a lot, of “the Sovirer 
countries to the extent that we have them with El Salvador and 
some of the other countries. 


Senator Neiman: Of course, Canada has no economic ties 
with El Salvador. 


Mr. Cooke: We have economic ties with the United States 
though, so we can put pressure on the US. 


senator “Neiman: ) Yes, but "thats its. Personally, = lmeawoul 
like to see us put all sorts of pressure on the United States to 
reverse 1ts present policy. I°do not like “it "at allo Probably, sco 
use that specific example, Canada itself is the proverbial mouse 
nibbling at the elephant's toe in trying to apply pressure by 
itself. But I think Canada can exert a great deal of moral suasion 
and should, with all the western countries that are concerned to 
try to persuade the present government of the United States to 
take a look at its present policy. The more pressure--and not only 
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just adverse pressure but support as well, to a government to go 
ahead and do this; the people are behind you; they want you to 
makeCmodmsULONGeT S00 lOmOnralgreacer role. Fe thinkwallsOteecnat ars 
very important and that is why the more people, the more 
provincial governments, the more individuals you can involve in 
the process to make them aware of what is going on, the better it 
LS. 


Mua COOke: se There sic no wooubDteeat  allerthatsit= 15° more 
politically popular to go after the Soviet-bloc countries for 
Poem NUnAnM GLOnCS eV LOLaAcCTONS suche ame not =CcOndOning ms tnem.e 1: “agree 
that no matter where it happens it is something that has to be 
condemned. However, it seems to be that the pressure has not built 
On our government to go after Mr. MacGuigan and the federal 
government to change its policy and be very tough with the United 
States. It was only because of the reaction in the public that the 
federal government seems to have changed its mind towards Poland 
in the last couple of weeks. 


Mil ouGMaric ee leer alee OlNC SELO MB 1UMDIE EN ee Le sie Wes Elaves sa 
couple of more people on the list to speak wishing to ask 
questions, and the senator has to leave very shortly so I would 
like to move on. I am going to say right now there will not be any 
further supplementaries in the hope that we can get the remaining 
questions on. Mr. Philip? 


Mr. Philip: Thank you, Mr. Chairman. When the Canadian 
delegation comes back, are there specific recommendations? Do you 
caucus after one of the meetings and then make recommendations to 
the government concerning what action, if any, should be taken by 
the Canadian government? 


Senator Neiman: When we come back from this committee? 


Mire RUE Dies 


Senator Neiman: I guess I did not really make myself 
Plead ml OMmnOLmCVenesgGt. aCOs GOsstOm the .commiuttee .except.. on) aa 
Substitute basis if the permanent member happens to be absent or 
is being changed for some reason or another. So, only once have I 
gone to the actual committee meetings in Geneva. What happens from 
there is that they take their recommendations to the spring 
meeting, to the council of the spring meeting which consists of 
two representatives of each of the 90 countries, and they ask what 
they want them to do. 


Now, in some cases they will deal with them confidentially, 
pone D1 teemorerpressuLe,; mandm JO mw back = cule Chemssagain. . sThat 
correspondence you would not even see. With others they would say, 
MWe have dealt with this long enough." They will go public on it, 
take it to the General Assembly in the fall and tell them they 
will. ia 

When we have dealt with them--and that is one of these 
things that you have here. This is the spring meeting one, the 
public part of it, that goes forward. When we come back, I send 
copies of these to our Department of External Affairs and say, “We 
have been asked again to follow up on this," or “You will see that 
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there are four new cases from the last time. Would you please 
follow up on those and find out what you can for us?" We very 
often get: in» touch with other organizations. 1 ceallysdomthatye) 
musts Sayi, Sort Of aS saneindividual, “aS ,a «person on oursown 
Canadian delegation who has been asked to look after the human 
rights end of it. I am the liaison for the whole group on that. 


So that I might get in touch with Amnesty International to 
find out if they have had any information and try and put all our 
information together and see what further action we can take or 
recommend. Before we go to another meeting we usually get a report 
back from the Department of External Affairs telling us what they 
have found out or giving us some recommendations or saying what 
action they have taken aS a government. 


Mc. Philip: So there is a formal mechanism through) )the 
Department of External Affairs of the Canadian government of at 
least making your concerns known and, through them, of making 
their concerns known to other countries or the offending countries? 


Senator Neiman: Yes. 


Mra) Philip: Are, there recommendations W which sj awouldmgnpe 
made in terms of trade and other practices also, or is it purely 
the Department of External Affairs that becomes involved as a 
ministry? 


Senator Neiman: It is really External Affairs and I have 
to tell you that I feel that we have not-- This is the sort of 
problem for which we should have special caucus meetings in our 
foreign affairs committee to get answers. It has never been done. 
I feel there has been a real hiatus there where we haven't had 
sufficient liaison with our department on a little more formalized 
basis. As to their thinking, their reasoning for this--we have one 
committee in the Senate and another in the House. I don't think 
either committee has dealt with this directly head on and it is 
something that should be done. 


3:40 sitte 


Mr. Philip: My experience has been, and it has been the 
experience also of certain lawyers--I won't mention their names 
but I can give those things to you--they have suggested to me in 
trying to get any kind of effect that the Department of External 
Affairs tends to be bureaucratic and insensitive, much more so 
than the Department of Employment and Immigration with all the 
faults and problems that are in that ministry. They say if you 
want to get quick action and find out something about someone, 
particularly if it is a relative of a landed immigrant or a 
Canadian citizen who may be in some way affected, the Ministry of 
Employment and Immigration gives a more straightforward and honest 
answer than the Department of External Affairs which gives you the 
gobbledegook that totalitarian governments like to feed back to 
you as their official responses. Do you have any comment on that? 


. Senator Neiman: I suppose External Affairs is so used to 
talking and writing in diplomatic language, which as you _ say 
usually has its own form. 


oe 


Mrs erin Ocieeeot Seems» tom me) itherel’<are= "two kinds cor 
recommendations that would be possible by Canadian delegates to a 
world group like this. One is the kind of recommendation that 
brings pressure on the offending government. The other type of 
recommendations are those that either improve our system and make 
it more democratic or which affects those kinds of policies we 
would deal with that would affect either the relatives or possibly 
the persons themselves through the offering of refugee status or 
other things. Some countries are actually pleased to get rid of 
somebody who is a nuisance to them. 


BROVING fakly et nerem. Pomtheam link) mwa thee such £ provincial 
Ministries as education--the way in which the children of refugees 
may be treated or the way in which the school system reacts toward 
either questioning children regarding their landed immigrant 
status and you get into all of that business. 


What kind of effect can a body like yours have on the 
internal workings of Canada? That is, do you have any influence in 
Saying, "This country is persecuting itS people and these people 
from Haiti are legitimate political refugees because we have X 
number of examples of it as distinct from..." The feeling I have 
is that you can be the worst--Let me put it this way: In my 
communities, the one I represent, there is the feeling that if you 
come from Cuba, you can get into the country fairly easily whereas 
if you happen to come from Argentina or Chile, you have trouble 
GettinguaintOmetnemcountry “andwiaprovinguethaty youw-aret va “political 
refugee. I am wondering what kind of influence a body like yours 
can have in making sure that the government understands and 
effects its immigration policy in a realistic manner. 


Senator Neiman: That question and that concern is 
totally outside the terms of reference of our committee. I suggest 
you are getting far beyond even the terms of reference you have 
here, about talking about political killings, imprisonment, terror 
and torture. You are into a different area about the definition of 
a refugee--and what constitutes some kind of terror or oppression 
that should automatically entitle a person to be considered a 
refugee. As you probably know, Mr. Axworthy is bound by the United 
Nations' definition at the moment of what a refugee is. That is 
not to say that we could not go beyond. 


Mipmel Oe Ormco teewCm cider C@ebeyOndee lum Lore themscake vor (the 
Cubans, didn't we? 


Mr. Chairmansay “\want) tom=interject.” We “have <only avsfew 
Mites select @LOLavone= SLuUrtneraindividual® whow wants” «to ~askrea 
question. I am going to move on to Mr. Mitchell. 


Mr eM aiechneljemothanke yoOu,e Mr.voCharrmanserL sam goings to sbe 
the devil's advocate here, Senator, but I suggest to you if one 
reads the motion as put forward there are a great many ways the 
province can make its voice heard. What I have difficulty with is 
the fact that even your group, with respect--and it is doing a 
great deal of work--can make its voice heard but that is its limit. 


I realize I am being very pessimistic about the whole thing 
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but I think you yourself said in so many words that until the 
United Nations themselves put some rules in that they all agree to 
abide by, we are whistling in the wind. Certainly, there 1s going 
to be some measure of success, but you also pointed out that a 
certain point is reached where some of these countries begin to 
gets their «backs up a Littles bit. In,/reading throughsssome i otwicic 
reports here, their acknowledgement of the committee's communiques 
to them are in a great many cases almost ignored until one grabs 
the other one at the United Nations, right in the meeting. 


Being the devil's advocate, as they say, I think there are 
many things Ontario can do, to use the words here, to make their 
voice heard. Whether making their voice heard accomplishes 
something I say to you, personally, in my opinion it won't. The 
only way something will ever be accomplished is if the United 
Nations themselves, aS a group, aS a body agree that they are 
going to respect certain things and that they will enforce all of 
these things. Am I being overly negative? I do not know, but that 
is the way I See it. 


Senator |) Neiman: No, > Mr. Mitchell," yous reallyovarenttsae, 
hate to sound negative myself, and I probably have today; maybe 
One would simply like to say a little realistic-- 


Mr. Mitchell: Perhaps that is being realistic. 


Senator Neiman:) Theo fact a1s)) that Gyouleccan @ipassieal lemthe 
resolutions in the world but if you don't put some sanctions in 
there, if you don't put some teeth in your resolution, then that 
is pall ‘it is. It isiwords, itt is’ talk. Bute tal kip saenot Jbacvearo 
that is a good thing about the IPU. We meet these people from the 
other countries face to face, time after time, and we say we are 
going to bring this up again. We do it with the Soviet group; you 
smile at them, you are polite but you say that iS coming up again 
and you keep ‘going. They are? going to try 9 tos pblockisvous putas 
least you are having that kind of personal interchange. 


My feeling is that I cannot really envision a day when any 
international group iS going to say, "We are passing this 
definition of torture and we are putting together Our 
international court, and if we find you guilty of torture we are 
going to sentence you to expulsion" or something. The 
international group simply will not work that way. 


I would love to see a conference put together of all the 
provinces and the federal government on discussing this whole area 
of how we could give ourselves more clout; looking at the 
questions of are our sanctions any good, what kind of publicity 
should we give, what kind of explanations should we give. I think 
there is a whole range of questions that could be discussed very 
usefully between the federal government and all the provincial 


governments and how they could all work together, how we could 
best do the job. 


I think that kind of input would be very helpful and would 
give provincial legislatures a real focus. It would give us all a 
chance to say, "Where can we do the best? How can we help you or 
how can you help us to try to deal with this -matter?" in turn to 
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give our own federal government the clout, the encouragement, the 
fortitude to get up there and speak in the United Nations. That is 
OUL Lor Steandsmastenope, it really us. 


Sty t! Ve litt 


MoeeMbC Cle LOC iano taeCOMMeNnt mardi se lm ucSo mutt Sa 
Matter of perception, but it seems to me, not having sat on this 
committee before, but from what I read in the newspapers, the 
Successes in the field of concerns about human beings in other 
countries have been where one country has had somebody else to 
trade off for another person. I am talking particularly about the 
trades that have been done with the Soviet Union to get people 
out. Unfortunately, that is one of the ways that does work where 
we are trading in human bodies. Until the United Nations does, as 
you so clearly stated, decide it iS going to take the bull by the 
horns and reach unanimity on what is going to happen, I fail to 
see-- 


Mr. Chairman: The senator indicated to us before she 
came that she would have to depart by four o'clock. I have been 
informed that-- 


Mit Debio bate civesmnenmesix minutes’. 
Mr. Chairman:--her car iS waiting. 


Mier ilu eee es Cem tome tC (tnatwiste agqets (lO mher: car yby 
four o'clock if I can ask her one question. 


Mie COALEMAnN we We mwll tae beavey LtUssUp —stOp WOU; SOenator.n. 1 
don't want to impose on you. 


SeNnacLOnee Nel Man eee natesemLine. 1, enavewaa.5 05" plane 7" "as 
long as I make that. I am always getting there at the last moment, 
so aS long as I get to the plane. 


MroeeeChairmanss Lt etnat i sa.tne. case seMreeMi tere ic) next “in 
line and I think that will be the final question. 


My MeGE Dem oM LIers = DOm yOUmmsnave:saserepoOntwstnavemindicates 
the successes that have been achieved through this process? 


Senator Neiman: The special committee of the IPU, Mr. 
Miller? I don't have one before me. From everything we have done, 
I would probably be able to put it together. Funnily enough, some 
of the successes are secret because it is when we put initial 
pressure on at the confidential level and countries are afraid of 
these complaints going public that they make a move and release 
the person involved or do something legally to meet the substance 
COMOUGECONDLalnt as sOmVveLy. O01 ten; sitne s1PUs aSWamwhole? 1S not aware 
of the real successes, achieved by the simple initial pressure of 
getting the people out. We have only become aware of the ones that 
take a lot more pressure, where we finally have to go public. 


I know from taking part in the inner committee, which is all 


confidential, that there have been a fair number of them, although 
as I say, not nearly the number I would have liked. We have been 
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at this since 1977 when the committee was set up. In the spring of 
1977 it held its first meetings. So it is -a very slow, laborious 
business. But I know when I was on the committee, we had a former 
parliamentarian from one of the Asian countries released. He had 
been in detention for 18 years without trial. He was one of the 
first cases, I think. Everyone knew he had been in there and we 
Finally got his release. 


Mrs’ Geol Mid Ver:971 = think = that’ 1s © chewsboebtome|incesa: 
what we can achieve in Ontario. If we can report back indicating 
what has been achieved, I think we gain more support for the 
Overall objective. It has been very depressing to me today to feel 
there is nothing you can do, that you are really beating your head 
against a solid wall and not achieving anything and that there is 
very little we can do as a province to really get our hands on. I 
think it is a federal matter, really, but if there is something we 
can contribute I think we would only, maybe through our school 
system, inform people of what is being done and how difficult it 
is and maybe make us feel more proud of our own system. 


Senator Neiman: There are two different things’ there. 
FILCSt, ee echink it would be excellent if there were a 
federal-provincial conference of legislators on this matter of 
what we can do, because I know it does sound depressing when you 
hear of the relatively few successes or you can be aware of the 
relatively few successes we have. But those are very important to 
the people who were released. I think that having another level of 
government made aware, taking part in the process, could be very 
helpful. I agree with you that we could certainly pass information 
On through our school system, through any other way, about what 
Canada is trying to do, because very often, as has been said here, 
people simply are not aware. It is not the kind of work that grabs 
headlines, really, because it is so long and so slow. 


Mrs Chairman: Senator, I want to "thank @youvvery emuchmicon 
appearing before us today. It has been most informative. Thank you 
again. 


Senator Neiman: Thank you very much. 


Mr. Chairman: We said this morning that we would have 
half an hour to look at scheduling and deal with a couple of items 
that’ were kind’ “of “fuzzy. Sle had Lunch swicheecne: “clerk sanc eames 
counsel to discuss the matter that Mr. Shymko brought up. It has 
had the effect of throwing a curve into all our scheduling, and we 
want to take a look at that. We feel quite comfortable with 
delaying the other matters that we discussed until some point 
farther down the road, perhaps this summer when we get together; 
there is no urgency attached to any of them. I would like to turn 
PC-OVer LO Onn wa tethlospOlnte 


Mr. Bell: Yuri, I have read the material you gave us 
this morning, and I look at it this way: The resolution and the 
first order of business speak to a report which, I hope, will have 
formulated in very specific ways how this assembly can make its 
voice heard. I think that after we have heard from everybody this 
week and when we come to review what has gone on before you will 
see that there are some very valid and specific hows. For example, 
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should there be a vehicle of this Legislature to function on a 
continuous and regular basis to keep matters as they relate to 
this resolution before the assembly, so that things will be 
discussed or will be publicized on a continuous basis. 


4 sills 


What is raised by this debate, in my view, does not and 
cannot assist this committee so much in how the voice can be heard 
as it can pernaps in examples of what the assembly should turn its 
attention to after the process has been implemented. Also, having 
readmit, the matter of “your Eundamental concern;,*s01r =the concern 
that you specified this morning, the internment issue, has been 
fairly well addressed by Smith, for example, wherein, if he is to 
be taken at his word--and I am not an expert in the original 1965 
order in council dealing with the War Measures Act--there are now 
more safeguards in respect of the internment issue than existed 
before. 


For example, there is a five-step process that has to be 
implemented before internment camps can become a reality, and the 
fourth step is an act passed by the federal Parliament to declare 
a certain situation within this country in respect of which 
internment camps then become appropriate. So while the concern is 
raised and Mr. Friesen articulates a fairly representative point 
of view upon first reading of the order in council, Smith does 
defuse it. What I am also not sure of--I just do not know--is, was 
there any follow-up from December 17, 1981, as to what Smith 
represented the order stood for and how the safeguards were to 
become effective? 


Woat) Leamercably saying wis that yany consideration ofthis: in 
the form of witnesses before you really will not help you to 
answer the resolution as framed by your assembly. It can be used, 
however, by this committee, for example, in its report as 
reference as to the type of matter that this assembly can have 
regard to under the heading of domestic affairs. One of the things 
if you have, and I am sure you have, reviewed some of the 
background material and some of the testimony of previous 
witnesses, is that everybody from Beaulne right down to Amnesty 
International has said, "Do not disregard the domestic scene." 


I will give you another example that was in the paper--was 
it Saturday in the Globe and Mail?--a front-page article about the 
Panadlan scompany., doing) business | with Libyas sw ifs that” is a 
provincial company--and I do not mean to prejudge anybody, so if 
anybody reads this record, I am not--for example, if there is a 
company doing business in Ontario which purchased trucks from the 
Uniteda states: and. then Sold =them ~to.  Libyay sand subsequently 
eGoiccdmetom_scecnudtesand nite amechanicc a LOM Cranster s Chem’ 9tO Va 
military purpose, that is a classic area where this assembly can 
Say to ministers involved: "What about it? What are you going to 
do’ to investigate? What steps, if any, are you going to take to 
make sure this does not happen again or to impose any appropriate 
Sanctions?" 


I would categorize that example within this. It is one of 
very many examples. What I would suggest that the committee 
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consider is to make this part of your material, part of»ther record 
of these proceedings, and when you come to deliberate the report, 
make reference to this as an example of where this assembly, 
through whatever vehicle you might settle upon or in whatever way 
you might settle upon, may concern itself with domestic matters. 


Mr. MacQuarrie: One important factor, too, dealing with 
that section of the regulation on internment camps, 1s the fact 
thateit1S applicablesonlyelnh Linen Olmswala. 


Mr. Shymko: There is a resolution, Mr. |Chairman. The War 
Measures Act certainly indicated that it would not only be a 
question of times of war but times of peace of well. Certain 
aspects of that order in council referred to emergency situations 
in times of peace, not the internment camps. 


Mr. MacQuarrie: Internment camps, under Prthe BSolecica: 
General, were to be established only in times of war, as I read 
the heading of the schedule. 


Mr. Shymko: Apprehended insurrection, too, I guess would 
be qualified, so you have a very nebulous area of the War Measures 
Act. The October crisis certainly occurredwenoteati a etimen ou war 
but at a time of peace. I am trying to say that the whole aspect 
of this and the reason I brought it in here, Mr. “Chairman, ise 
waS a concern by the manner in which the order in council went 
through without parliamentary debate. 


The answer waS provided by David Smith, but it took someone 
to find out about this order, “to raise Pt, Sto® press, inpordcmece 
have some clarification. It is the procedure of implementing the 
order, in council. Something in thes order ‘of 9607 tomis0 Sordersmra 
council pass every month and require only three cabinet ministers 
to sign these things. It is to bring to the awareness pertinent 
legislation that has a relationship and a fundamental bearing on 
Civil liberties domestically in this country in the light of the 
Snarcer sor sions. 


Second, it involves definitely communication, documentation, 
between the federal government and the provincial government. As 
Smith indicates in his answer, in the emergency planning order 
there is a major aspect, namely a joint development of 
federal-provincial emergency plans in various regions of Canada. 


So the province is definitely involved, and we as members of 
the Legislative Assembly of this province certainly should be made 
aware of this, of the implications, and “to monitor thewttrtie. 
progress with ‘this order “in jcouncil, slfiewe sareustoumovesinemcue 
direction of human rights and civil liberties and monitor various 
aspects of legislatures in this country, it is paramount that this 
document be taken under consideration. 


I do not know at what stage this is now. I hope it will have 
parliamentary assent, that there will be a parliamentary act to 
give this the legal aspect so that it does not become a sort of an 
extra-legal type of measure. I raise it only because of my concern 
of tne way it was handled, the way this had been proceeding and 
that we should be made aware, because the government of Ontario 
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and the provincial governments certainly are deeply involved in 
the emergency planning which will result from this particular 
order. 


Mr. Bell: I guess what I am really saying is the subject 
matter which you have raised-- 


Mr. Shymko: IS appropriate? 


Mr. Bell: Well, Btw See DrObaADLY m= appLOopiVatc CORenDe 
considered by the vehicle that this Ombudsman committee may 
recommend that the assembly implement it. That, therefore, puts it 
one stage down the road, if you will. We have to build the ox 
Cart, 1f£ that©= is part of ‘the “mandate you wish, and once that ox 
cart gets on the road, then we can address those. 


Mr. Shymko: What I wanted to add is once we formulate 
the framework of the extended mandate that we have, I think this 
SHOuULdse pew a mehey SDrlOrlty,;s sins addition sto *somemmota thes other 
concerns, and perhaps would require a separate type of resolution 
from this committee to be presented to the House aS a major issue 
along with any other aspects we may have. 


Mr. Philip: What I hear counsel saying--John, maybe you 
can correct me if I am wrong--is that the matter that is before us 
now is to come up with the process or the procedures, but part of 
the procedures will have to define the scope, and this is one 
example of the kind of things that would fall within the scope 
that we would want to clearly define. 


When it comes to coming to grips in a very detailed way with 
it though, there would be nothing preventing this committee from 
going back with some fairly specific recommendations as_ to 
whatever vehicle or process should be involved by this Legislature 
in dealing with matters of civil liberties and abuses of civil 
liberties, and then, as the first item on the agenda, or a 
separate request, asking that once this vehicle is set up this be 
one of the first matters dealt with. Is that reasonable? 


4:10 p.m. 


Moms Bell: sledowmnot shave ‘any —problem=wiath #that. The “only 
problem I see is that if you divert attention to what that 
resolution is all about--in other words, Seis Ge aeU Dimer clre 
process--you may not give due service or attention to that 
resolution, and I would hate to see anything stand in the way. I 
agree it is an example of application of process. 


Mr. Philip: Why do we not carry on with this schedule? 


Mr. MacQuarrie: If we look at the resolution against the 
background of Senator Neiman's remarks, it would seem that scne 
only mechanism available to us is public Opinion, public pressure 
on an international scale. If it resolves itself into that, fine. 
It would seem to me that we are playing around in the froth, and 
that the remaining witnesses might well be excused and we should 
frame a resolution to the assembly around that sort of testimony. 
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I just have a feeling of general helplessness here today after 
hearing the senator. 


Mr. Philip: The other witnesses may change your mind. 


Mr. Cooke: One of the things the senator said, though, 
was that perhaps the role of this Legislature or committee or 
whatever the mechanism is to rally public opinion, and not just on 
one occasion where we send a resolution to the Legislature-- 


Mr. MacQuarrie: But looking at the specific wording of 
the resolution addressed to this committee, "preventing torture, 
imprisonment, kKilling,“, the rest. of ‘it, “spresumabily Seon =a 
international base to make our voice heard, and it seems that the 
most effective mechanism of doing that that exists at present is 
through the agency of the United Nations by us dealing through our 
federal level of government. 


Mr. Philips gi \heard:shers say agenumbern! of mothers coiagse 
She said, one, that early identification of abuses seemed to save 
lives, and that iS a question that has not been addressed. She 
Said that we still do not know the value of economic sanctions, or 
whether there are certain types of economic sanctions that work 
and do not work. That iS a question we can surely look at. She 
Said certain countries seem to be more open to persuasion of 
various kinds than others, and that may be something we may want 
COmLOOK tat. 


I do not think we should prejudge evidence before we have 
heard it. There may well be, from some of the other people who are 
scheduled to come before us, some very constructive, positive 
ideas. We still have not decided what kind of forum, even if 
publicity is the only way--what form it takes; what kind of 
legislative mechanism, ie ganve is used; whether LCE listaea 
legislative mechanism, or simply a funding mechanism of some other 
vehicle. All of those questions we have not even looked at, let 
alone answered. Some of the people scheduled to come before us may 
have some insights for us. I hate to prejudge any of it. 


Mr. Chairman: I think we have gone too far down the road 
to simply adopt your recommendation. 


Mr. MacQuarrie: Mr. Chairman, I guess I sit here with a 
sense of frustration and helplessness about what exactly we, 
within the legislative competence of this assembly, can do, apart 
from making our concerns known to the federal level of government 
to introduce to some one or another of the world agencies, the 
international agencies. To me, we can talk economic sanctions, we 
can talk some countries being more open than another. This is all 
on the international level, really a function of one or other of 
the ministries at the federal level and possibly we could draw 
some of, those things to their. attention, butv2Isthinke thes maim 
thing is to get a message to the United Nations. 


Mr. Chairman: We are committed to carrying out our 
mandate and we have a number of people coming before us. If you 
review the summary provided to us, there are a number of options 
that are open to us for consideration anyway and at the end of our 
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deliberations we hope to come up with something a little more 
optimistic in tone than simply registering our concerns with the 
United Nations. 


In any event, this half hour was set aside simply to resolve 
what iS coming up in the future. I hope we have resolved Mr. 
Shymko's concerns as to how we are going to approach the matter he 
brought forward this morning. 


Mi monymKOce laa ]UStawant stom comment) ito  Bobpesrt Siseso 7 easy 
to become frustrated and to give up and to see hopelessness, but 
if you have one individual who has served either 18 years, as was 
mentioned here, OL sasavea@eathemwe. 1 tecmoferrans individual, the 
Satisfaction of having this Legislative Assembly representing 
eight and a half million people as having been conducive to that 
result, it is a satisfaction I would certainly like to share with 
everybody. 


There are frustrations. I talk about the United Nations. I 
read Richard Johnston's letter outlining or quoting the fact the 
United Nations had expelled South Africa as one of the reasons we 
should consider the choice of South Africa on the itinerary of the 
Ombudsman. But you cannot take just the resolution of the United 
Nations as a reason for being concerned. You have to look at the 
apartheid policy because in the next week or so you may have 
Israel ousted out and apparently there is a resolution pending to 
get Israel out of the United Nations. I certainly would question 
that United Nations resolution and I certainly would not take that 
resolution aS a reason that we should break relations with Israel 
Or prevent the Ombudsman from visiting Israel. 


There are many resolutions of the United Nations. and 
international bodies that certainly frustrated me and many of us. 
It does not balance things the way things should be balanced and 
they are of concern. I am sure they would not be supported by this 
government. At the same time, there have been precedents of both 
stated in this Legislative Assembly. 


PecanmrOnLyes referss tos thegsAfghanistan Situation and the 
boycott of the Olympics. I am sure the resolution in the Ontario 
Legislature had a major impact on the decision the federal 
government took later on. There may be situations related to South 
America or to other parts of the region and we can have an impact 
on the decision of the federal government which, in turn, we hope 
may have an impact on the international scene. But I would 
hesitate to fall into a state of cynical pragmatism or depression 
and say that things are hopeless internationally, therefore, what 
will be accomplished-- 


Mr. MacQuarrie: No one was suggesting for a moment that 
things were hopeless internationally. No one suggested that action 
On the part of “the “Legislature would not possibly elicit ‘some 
action from the federal authorities, one way or another. All I say 
m> let us get directly to” the point. We ares a group in a dark room 
wim rooking LOLr a iagnt switch. =somehow “or other= wer"have “to come 
POmOLIpS with it. 


After hearing Senator Neiman, I feel the best way of coming 
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to grips with it is quite simple, quite direct and very much to 
the point. Mind you, if the committee has judged otherwise, the | 
Chairman has ruled otherwise, I don't propose to make any issue 
OUCsOLmTts 


Mr...Chairman? «Mr... Shymko,e.we, didn’ Cesgete 1teecleansei iam 
you in terms of what you brought forward this morning. Are you in. 
agreement with what our counsel is recommending, the approach we 
will take as the committee? 


Shymko: The understanding is that we should enclose 
this.as part of the documentation along with the rest of thiS.m7 
agree with you, we must eStablish a framework of some relationship 
between this committee and the Legislative Assembly before moving 
any resolution, no doubt about it. I simply would like to have 
this particular document, once that framework is established, 
presented. 


4:20 p.m. 


Ti. we don't come to~-aypconclusion; sletics SayeaweemdOss cm 
resolve how this committee will operate on February 17, I still 
feel that perhaps we should look at this particular order in 
council, and I hope communicate this concern either as a committee 
or individually. I know that if some of us feel strongly about it, 
since the government of Ontario is involved in the eventual 
procedural aspect of implementing that order in council at times 
of emergency, I can raise it or anybody can get up and pose some 
questions to the government as to whether it has been informed of 
this, whether there are any documents, whether there have been 
communications between it and the federal government because of 
Our involvement eventually. 


We could do it individually, but I think a united expression 
OF @oncern fErom this OUTER TY, even pres we do not have a 
rrantenu YOK ae ae at ay) | ake ee ey Pee thee , - bi Me yn sun 1 } "rt ae” M333 jag 


at least with some kind ace a aeration of concern regarding 
Chis particular aspect ,mchat seals. 


Mr. Treleaven: I would like to carry on from where the 
two previous speakers, Mr. Shymko and Mr. MacQuarrie, left off. I 
think perhaps Mr. MacQuarrie is afraid of staying in that dark 
room for the entire three days in case no one in the room ever 
does find the light, and we leave here and another 12 people come 
in next summer into the same dark room and search around. Mr. 
Shymko perhaps feels the same. 


It may be better to come up with a less than perfect answer 
Or recommendation or report to the Legislature than with nothing 
at all, and then, if people feel it is less than perfect, the 
House has the authority to invest in this committee further 
investigation into the same topic or an allied topic. But at least 
give them something. It is the third go-round at the same topic. I 
think the frustration perhaps that Mr. MacQuarrie was referring to 
was the frustration of sitting for three days and never finding 
the switch on the wall. 


Interjections. 


ex 


Mino. sl eeeMieLer: MroerChalrman; [don tesseemtiate thls 1S 
a third go-round, is it? It is more like a second go-round, and I 
think we can come up with a final--I agree with what the 
government members are saying, that we do not want to waste our 
mimes bh certainly do not want CO, Slt» inva darks room four or five 
days, but we have to hear this thing out, I believe, and come up 
with a recommendation and that's it. I agree with what you are 
trying to achieve, but I don't think we have been in a dark room 
and I don't think we have been dealing with it that long. It is 
going to come to a finality, once we get the input. 


MYmeel oe leaven-seMr.. Chalrman,nthlOugns yOuUssLOmeMrem Millers 
meeunderstand, = irom “Mr. White's! summary, that. it -came Up in 
September 1980 and January 1981. I understood this is the third 
go-round for this. I defer to the people who have been on this 
committee before. 


Milena CC Neem OGOdUC Cam DeLOr ee VOUss ES UNGesLesuLt Of 
that go-round and we are now at a point where we can come up with 
some specific recommendations. 


Mr. Treleaven: Yes, but, Mr. Chairman, when I brought up 
this morning the fact that I wished to come to a conclusion, maybe 
naively, it was suggested it was not necessary that we come to any 
conclusion in these three days. The inference was that we were 
going to stay in the darkness and perhaps that was desirable, and 
I think Mr. MacQuarrie and Mr. Shymko agree with me that it is 
undesirable to stay in the dark. At least the members in this room 
wish to seek the light. 


Mr. Shymko: Right. 


Mr. Chairman: Very commendable. I think there is_ no 
pressure upon us to make a recommendation to the assembly this 
time around, but that it is the desire of this committee to come 
up with a recommendation, and I am pretty optimistic that we will. 


The committee adjourned at 4:24 p.m. 
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The committee met at 10:09 a.m. in room No. 15l. 


HUMAN RIGHTS 
(continued) 


Mr. Chairman: I call the committee to order. Our witness 
this morning is Mr. Jesse Flis, who is a member of Parliament. He 
is also the chairman of the Canadian Parliamentary Helsinki Group. 
You have all received a backgrounder, which is numbered 10 in your 
book, on the purposes of the group. 


Mr. Flis, we want to welcome you here. Thank you for taking 
time out to appear before us. I will turn the floor over to you. 


Mraee Distieelnank a. YOU eLoOm Tinvitings:me= tos besehere .tthis 
morning. It gave me an opportunity to see my family mid-week 
instead of just on weekends. I have a 12:05 p.m. flight, so if I 
am rushing that is the reason. If I get away here by 11 that 
should give me plenty of time. 


I was very pleased to hear that there is a counterpart here 
at the provincial level of something that we have in Ottawa. I am 
not aware of other provinces having a similar select committee, 
One such as yours. That is something we are going to look into; 
this might be the beginning of some sort of umbrella network for 
Canada. I hope this morning's meeting will be sort of a learning 
meeting where you will learn from me what we are doing in Ottawa 
and I can learn from you what your goals are here. 


Maybe I could tell you about what is happening in the 
standing committee of external affairs and national defence. I 
think some of your goals will dovetail into that committee also, 
not just the Canadian Parliamentary Helsinki Group. 


The external affairs committee is now hearing witnesses on 
disarmament and security. They are holding meetings from 9:30 
Miviieriemands then, wight aitermquestions period;mtrom: 3es0ssuntil 
Six and after the dinner hour, from eight to 10. It is hearing 
witnesses from the United Nations, from our defence staff and from 
academics, on just what should be Canada's role as far as having 
some impact on disarmament and security. I think you might be 
looking out for the final findings that are reported from that 
group. 


The external affairs committee also has struck a 
Subcommittee on Latin American and Caribbean relations to 
determine what should be Canada's role with the Latin American and 
the Caribbean countries. You have probably been reading in the 
media where that subcommittee has travelled through Latin America, 
including Cuba, and has just returned and is giving its finding. 


That subcommittee is also hearing witnesses who are coming 
forth with such stories as how can the US condemn martial law in 
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Poland and at the same time be sending artillery and what have you 
to EL Salvador, propping up military rule there. Yet here is 
Canada, a NATO ally and a close ally of the US: what is our role 
in this? 


I know one of your concerns is the torturing and the 
killings that are going on around the world. I think that the 
subcommittee on Latin America and the Caribbean would be of great 
interest to you people. You may even wish to appear before that 
Subcommittee. The chairman is Mr. Maurice Dupras. As I said, we 
are in the midst of holding hearings right now, and it is going 
from 9:30 aem. until 10 at night, practically every day 


The Helsinki parliamentary group, of which I am chairman, is 
actually quite an informal group. It is a group that was chaired 
by Charles Caccia before me. I took over the chairmanship in 
November. We call meetings and any interested senators and members 
from all parties are invited to attend. 


On February 4, for example, we asked Murray Fairweather to 
appear before us to give us an update on the Helsinki conference, 
the European security conference which is going on in Madrid right 
now, and he did. He suggested that Canada's position should be to 
resume the talks now, which they have done. Our minister, Hon. Mr. 
MacGuigan, has just spoken--and you have heard it spoken quite 
strongly--on the Polish situation, but because the east European 
countries did not want the Polish crisis brought up at those 
talks, Canada's position probably will be to open the talks, give 
Our condemnation of the martial takeover in Poland and then break 
until about fall. 


The last thing’ we * want’) is’@Eor@ethesetalks Stombreaken ae 
permanently. These talks are very important to our European allies 
and if we pulled out--some Canadians are recommending that since 
Poland and the Soviet Union are not living up to the principles of 
the Final Act of Helsinki we should pull out--we would lose many 
friends among our European allies. At all costs we should make 
sure that those talks continue. They are continuing now and I do 
not know whether they will break up and then come back in the 
fall, or whether they will continue. 


Our next plan of action is, if the talks do break up; we 
want to invite Ambassador Louis Rogers, who is the Canadian 
spokesman at those talks, to appear before our committee. Now that 
we have this liaison with your committee, any time we have such a 
person as Murray Fairweather or Louis Rogers appearing before our 
committee, there is an invitation to someone from your committee 
to come and sit in and then report back to this group and maybe we 
couldystrike up *this#®kind ofselivarson. 


I mention that this Helsinki parliamentary group is a very 
informal group. I personally would like to see it more formalized. 
I would like to see it as probably a subcommittee of the external 
affairs and national defence, which would give it a little more 
clout, put more teeth into it. This is something we will be 
discussing with the Secretary of State for External Affairs, Mr. 
MacGuigan. 
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We have formalized it a bit this year over last year in that 
we have a steering committee now. On the steering committee is 
Allan Lawrence, representing the Progressive Conservatives; 
Pauline Jewett, representing the New Democratic Party; Senator 
Paul Yuzyk, representing the Senate; and David Berger and myself, 
representing the government side. So the chairman and that 
steering committee is really the makeup of the whole Helsinki 
parliamentary group. When we hold meetings they are open to any 
interested senators, and members from all parties. 


That is our immediate plan of action. The most important 
thing that our group did was to prepare a Canadian viewpoint for 
the Madrid talks in 1980. I think you have some literature already 
Brethat.e lt “yous do -not,. I will eave" copies Sof *this® report, 
Conference on Security and Co-operation in Europe, in preparation 
for the Madrid conference. 


What we did was call in witnesses from across Canada, from 
many of the ethnocultural groups, academics, people from business, 
you name them, because one thing we did stress this time around 
was that we should keep emphasizing the human rights, but at the 
same time we should keep doors open for trade. And that is whether 
we were talking with the Helsinki countries, or whether we were 
talking with the Latin American countries. That is a new element 
that is creeping in. 


We have received over 100 papers, had something like 72 
mitnescses, et cetera,eit is;ally in™“thismreport;""as) I say I will 
leave a few copies here--make more copies to give to the members. 


What happened there though was that the Helsinki 
Parliamentary group was struck as a subcommittee of the external 
affairs committee. Then it had a reference and it could hold 
witnesses, the expenses were covered, and so on. I can see it 
continuing to operate in the same way. Should a need arise where 
this Helsinki parliamentary group will want to monitor the human 
michts issues," again, we ‘can ‘ask for a reference under the 
external affairs and national defence standing parliamentary 
committee, and continue our work. 


That is about all I have to say, Mr. Chairman. I am open to 
any questions, comments, suggestions. 


Mr. Bell: I wonder if I could get more of an overview. 
The article that the committee has is taken from the Canadian 
Parliamentary Review. It is Silverstone's winter 1980-81 review of 
mOuUreegroup Sfand= whats) it has done historically s9iThere:. ist a 
reference--and I use this as an example of what your function has 
Been, and» probably isi" intended=™ to. be tin the» future=-to’ ‘a 
difference of opinion that flowed from your group's participation 
in or observation of the Belgrade review conference work, and 
there is reference to a disagreement of style between how your 
group perceives the Canadian representatives ought to have 
negotiated or presented themselves at that group versus how they 
actually did. 


mire 2 Oe Ml « 
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I think the words Silverstone uses are a "conciliatory" 
versus a "strident" approach. I am not asking you to comment on 
that. The role your group has undertaken and pursued is really one 
of a monitoring service and in an advisory capacity to the formal 
mechanism and the formal representatives of Canada as represented 
by the Department of External Affairs, for example. Is that 
correct? 


Mr... Fliss «Ye@S ps Toetninks «YOU PUERsY.OU rs Langeres uid Gasol. 
I don't think the Helsinki parliamentary group went through the 
same process, not with the same intensity, as it did for the 
Madrid conference. Before our minister spoke at the conference, we 
had this document all ready, so he was able to perceive what is 
the Canadian perception and what should be the Canadian stand. 


Again, it is in an advisory capacity. There is nothing 
compelling the minister to follow this line. 


Mra Bell: alte cis anifascinatingin concepts! sia.won taaske vou 
to comment on how you were initially or are now viewed by certain 
public servants in Ottawa and in External Affairs. Can you speak 
to the effectiveness of your group in respect of External Affairs 
policy or procedures since you became organized and have so 
participated in these functions? 


Mr. Flis: Yes. I forgot one more group and that is the 
Polish Emergency Committee of Canadian Parliamentarians that we 
set up. If it weren't for the Polish Emergency Committee of 
Canadian Parliamentarians, I think the Helsinki group would have 
been the spokesmen on the Polish crisis with Axworthy on 
immigration, with MacGuigan on martial law, et cetera. Because the 
Polish emergency committee was set up, it was the lobby group on 
the government. 


For example, we did put pressure on the government to 
interpret the regulations in such a way that would allow more 
Polish people to come as permanent residents to Canada. Those who 
found themselves outside of Poland could apply for a one-year work 
permit. We were pushing for matching funds, for example. The 
private sector has raised $1 million, the government should match 
that dollar for dollar as it did in the Italian earthquake case, 
the Portugal case, et cetera. 


This is how the Canadian Polish Congress got $100,000 to 
help send food and medicines to Poland. It got the $500,000 for 
the International Red Cross. Of course, the grain sales were in 
place. Sormthere is that kind sof lobbying pressuresthateetha sesame 
party group would have on the government. But I think I must agree 
witheyou, Mr. Bell, ‘that af donitaethinkswe sare wacmefitecti vers comme 
would be if we were a more formalized group. 


Mr.) Bell:ecIs ‘that Swhyw yousshaves asked) Onesintendes+Oesao 
the minister to formalize your group, for effectiveness? 


Mr. Flis: Yes. And there have been proposals made before 
I became chairman even. One approach was that it might become a 
Subcommittee of external affairs. But, as I say, that is just in 
the discussion stages right now. Actually one of the members of 
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your own committee, Mr. Yuri Shymko, was quite active on the 
Helsinki parliamentary group. 


Mr. Bell: I understand he is known to you. 
Mr. Flis: Yes, very well. 


Mr. Bell: Mr. Flis, one of the matters this committee is 
interested in viewing or considering is whether and to what extent 
there is a role that can be or ought to be played by members of 
this assembly, individually and/or collectively. In the context of 
your group, do you see such a role as possible either in the form 
of actual direct membership or as a role of association in some 
way? 


Mower lis-seves;, 91 think sseetma ~veryuistrong? role,irbut 
before saying that, I would like maybe to caution the members of 
this committee that they do not get into areas that are not under 
the committee's jurisdiction or the jurisdiction of the Ontario 
Legislature. We have heard municipal politicians and provincial 
politicians getting involved in issues that really are none of 
their damned business. They are the concern of the federal 
government, under the jurisdiction of the federal government, and 
Teer do menOtem believes. the smunicipals politicians for 7provincial 
politicians should be getting into those jurisdictions, which are 
strictly a federal matter. 


But I think there are channels for input from a committee 
such as yours directly to the the Secretary of State for External 
Affairs and the Minister of National Defence. That is one route. I 
think any recommendations you have, views you feel are Canadian, 
should be made directly to the Secretary of State for External 
Affairs. They could also be made to the chairman of the 
Parliamentary standing committee on external affairs and national 
defence, the chairman being Maurice Dupras. 


Failing that, if it is a concern you have about El Salvador 
or Haiti or Guatemala, you could make representations to the 
chairman of that subcommittee, Mr. Dupras. If your concerns have 
anything to do with the Helsinki conference, human rights in the 
European countries of the 33 signatories plus US and Canada, your 
committee could direct those concerns directly to our committee, 
the Helsinki parliamentary group. 


I think that would give us strength because if each province 
would do what you are doing and if we could collect all this, it 
would give us a lot more strength when we are approaching the 
Secretary or State Lore External’ "Affairs, to have’ whim “raisevva 
motion in the House under 43 or even ask a question in the House. 


So I hope that out of this morning's meeting there will 
develop a close liaison with your group and, by all means, I think 
you should make your voices heard very strongly, but through the 
appropriate channels, not as some politicians have been doing, 
making end runs and making their concerns known directly. 


Mr. Mitchell: Mr. Flis, again, I am going to be somewhat 
negative. Yesterday we heard from Senator Neiman, and I got out of 
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Our discussions with her yesterday the same as I am getting out of 
the comments you are making here today. I will reiterate what I 
said yesterday--based on the task that has been given us, if I may 
read it: "with a view to reporting to this assembly on ways in 
which this assembly may act to make its voice heard against 
political killings, imprisonment, terror and torture." I see no 
qdaffrculty in us making “our ivoice heard—-that "1S )one sthing=-bu vee 
thinkedwhatwei siisimplicht emi nigithee motions® thatemwas sebeflorcesour 
Legislature is that not only was it to make our voice heard, but 
really to be able to do something about it. 


In all honesty, what I got out of the discussions yesterday 
with Senator Neiman and what I am feeling through your comments 
today--and I appreciate the point you are making about us working, 
perhaps attending your committee hearings and so on--was that 
other than speaking out about these things, there is really 
nothing we aS a committee can do that iS going to stop those 
killings and so on. I gathered from what Senator Neiman said 
yesterday, until the United Nations decides to do the job I 
suppose we all individually expect it should be doing and stops 
Playing its petty little intergovernmental politics and finally 
takes the bull by the horns and says, "We are going to, among 
ourselves, absolutely ban and prohibit and do everything within 
Our power to ensure it does not happen," until it does that, we 
are whistling in the wind. I would appreciate your comments. 


Mr. Flis: If each province goes its own way, I think you 
are whistling in the wind. If each NATO country goes its own way, 
I think we are whistling in the wind. This is why I think the 
provinces should have a very strong, united stand with the federal 
government, and all of our allies should take a very strong stand, 
because even President Reagan iS very sensitive to world opinion. 


We had-- 
LoSssOvasm. 


Mr. Mitchell: Let me just interject. I can accept all of 
that. The difficulty I have--and I come back to it--is that the 
fact of the matter is that there is one global body, which appears 
to be unable to get together to come to grips with this situation 
and take a common approach. That's where my hangup is. If they are 
the overall responsible body it is one thing-- 


As I say, you are pointing out channels, /and (I.'do Hoe 
dispute that at all. You are pointing out channels where, as a 
unified group, we can make our concerns known through the 
Secretary of State for External Affairs, through your committee or 
whatever. But until somebody is prepared to act, somebody over 
whom we have no control, all of our pontification on what is 
happening-- 


All of us abhor what is happening. But, as I said yesterday 
to Senator Neiman, it seems to me we are trading in flesh. We do 
accomplish some things where we have a body to trade for a body, 
as has happened in certain actions between the Soviet Union and 
others. So I do not dispute what you are saying, but I still have 
that overriding question. It's one thing to be heard, but how is 
the action created? 
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Musee Pits othe eraction Shas 'to- ibe @athroughee thes? United 
Nations, but the United Nations, in my opinion, is getting weaker 
instead of stronger. Ambassador Robinson spoke before the 
Canada-United States Parliamentary Association just last night. 
One of the things he said, which shocked a lot of us but was quite 
well known, is that the United States is at the point where it is 
ready to pull away some of its funding of the United Nations, 
which would weaken it even more. 


So you are right, Mr. Mitchell; unless a world body has the 
teeth and the clout to do something, each one us is very weak. But 
again I stress that, even if the UN can't do anything, world 
opinion is very powerful. That's where the unity and strength will 
have to be. 


Mr. Mitchell: Yes. Just by way of a comment, it seems to 
me that we have all been reading in the papers in recent months 
and recent weeks, first, the situation of, I believe, a Swedish 
gentlemen--I cannot remember his name--who is credited with saving 
the lives of so many people of the Jewish faith during the world 
war, who has disappeared. He apparently disappeared into prison in 
the Soviet Union and no one can get any information there even as 
to whether he is still alive. 


We also have the current situation in the Soviet Union where 
the United States is harbouring within the embassy people who 
belong to the Jehovah's Witness faith. In recent weeks they have 
been in the press because of the hunger strike they are on. In 
fact, I believe it has been some seven years, or some lengthy 
time, that they have been there. A lot of people have been putting 
in a lot of press about this situation, but nobody is winning. 


Mrs felis: No. 


Mr. Mitchell: I guess those are the frustrations. I am 
echoing a frustration, I guess. We are damned lucky to be in this 
country where we can speak our minds and do pretty well most 
things we wish to do. But it makes one feel pretty damned helpless 
when one realizes that there is a group of people in the United 
Nations--and you say yourself it appears to be getting weaker; I 
think that's a feeling a lot of us have had--and it comes down to 
the fact of playing their own particular game of politics. It just 
makes our task here seem a very onerous one indeed. 


Mr. Flis: I share your frustrations, I guess, because we 
hear this daily and weekly in Ottawa. What do you do about it? 
What do you do with a country like the Soviet Union that signs 
every treaty, agrees to every negotiating talk and what have you 
but doesn't live up to them? How do you deal with people like 
Biatciit. sia’ frustrating position to be in. 


Mr. Mitchell: Thank you, Mr. Chairman. 


Mri Philp seeleuwouldSelike stomsfollowesupaoneyoursccomments 
about certain politicians at certain levels of government 
interfering in what is not their jurisdiction. Senator Neiman 
Meeterday pointed ‘out ito!) us that one; Jofmthe® things ethat ysaves 
peoples' lives is early public warning of what is happening and 
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yet my experience with the External Affairs department is that 
it's much slower in responding than the Employment and Immigration 
department--both of them have offices in these countries--and that 
if you wait for. External Affairs to do anything the person is 
probably going to be dead three years before you get your next 
memo back. 


Would you not agree that resolutions passed by municipal 
councils, by university groups and by provincial Legislatures have 
some influence, if not on the Soviet blocs at least on some of the 
Latin American countries? 


Mr. Flis: There are two philosophies on that and both 
Philosophies are practised. One philosophy is that if you want to 
pressure the Soviets to release a Ukrainian dissident or a Soviet 
dissident you put on world pressure. That iS one route that has 
been followed. The answer that people give us to that is: "That's 
like putting the final nail in the coffin, because look at the 
number of cases where world pressure has been put on and the 
person is still«sitting in prison in a dissident) camp.) 


I am not saying whether I agree with that or not, but I am 
saying that is one view very strongly expressed. They can document 
case after case after case where world pressure was put on and the 
person is still sitting in a Soviet detention camp or in Siberia 
Or what have you. 


The other philosophy is that if you put on world pressure 
very early in the game this does embarrass the government and the 
government will release the person much faster. I think what we 
have to do is look at each case very carefully and see which route 
will give us faster action. 


lecan't agree with you, Mr. Philip, that External Attarcseas 
very slow in responding. You have to be careful of what it is you 
want. If it's an immigration case then you go through the 
Department of Employment and Immigration; if it is an External 
Affairs case where a person cannot get a passport to leave the 
country and you want External Affairs to intervene then it does 
become an External Affairs case. 


Mr. Philip: I'm talking about just finding out where the 
person is. 


Mr,ueFlissgett's note Externall Affairseethat® Jictenoldrndg aan 
the process..elf that® country, be it Poland or® the Soviet.) Unions 
will not give the person a passport to leave the country our 
External Affairs department puts pressure on, but you still can't 
gosout ands say ,i@2lLo0k,aiyoumvesqotwtordomth:is a4 


Mr. Philip: I guess what I am talking about is the very 
simple matter of trying to find out whether or not the person is 
in jail, whether he is alive and so forth. I found that the 
immigration department can usually--or in the case of Latin 
America the Catholic church sources can usually give me a lot 
faster information than External Affairs. And, indeed, even though 
I have been very critical of the immigration department with 
respect to refugees in Latin America in particular, they seem more 
human and more sensitive than External Affairs. 
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There may be all kinds of reasons for that. But surely it 
makes some sense that if I as a practising politician find out 
that a relative of one of my constituents is in jail for political 
reasons then the faster I go public with it and the faster an 
organization, or a body or maybe a committee of this Legislature 
responds to that, or a city council, then it at least means that 
certain governments down there such as Argentina will be a little 
meumLceructant. CO-rUubs lim. Out. 


Mill 1 Sse Camere DENG Sam Onme che me COURCY VamyOUsmareamcalLK ing 
about. Certain countries will respond to public pressure, yes. 
Other countries will do the reverse to show you, "Who are they to 
eellsus what..to ‘do?" 


Mr. Philip: And these people-- 


Mrmr LStes sYOUN ms naves «tO™ be-avery=s, careful™* aboutwewhich 
country you are dealing with. 


Mr. gi a a You are saying, then, that #in eecertain 
countries public pressure from other countries may in fact 
endanger the lives of the people who are being held? 


10:40 a.m. 


Moe (bli se elhat= is. Ones phi bosopny » expressedmby. .ar lot) "of 
Canadians. 


Mr. Peieny: Supposing this Legislature set up a 
committee to monitor things like that--because some of us have a 
good many constituents whose relatives are affected by this--then 
surely it would make sense to put one type of pressure on one 
country if it works and different types of pressure on another. Do 
you people have any research that can be of assistance to us in 
that regard so that we take whatever action is helpful to the 
person who happens to be imprisoned? 


Mr. Flis: We do not have any research that I know of. I 
Can check with External Affairs and get back to you. But if you 
panvdelve, intomthat topic ™lethinkvitvis not only .a®fascinating) one 
but it would make quite a contribution probably to helping getting 
people out of certain countries and reuniting certain families. 


Mrs SPhilips® Somes ‘of athe <decisions), thatwrare;taken (by the 
federal authorities particularly concerning the way in which 
refugees are treated have a very direct influence on our 
Provincial policies and on our day-to-day operations. I am 
thinking particularly of immigration. We have had the situation 
where one of our school boards has said it is not the role of the 
eenool board. to, report) .on “whether, or mot a child ws (the) son’ or 
daughter of a legally landed immigrant. 


brieeDartSewoLeethe = cltysstncre sare —agunumbers ofy illegal 
immigrants--people who are afraid to go back, people to whom the 
External Affairs department has not seen fit to grant political 
refugee status--or maybe they have not applied. But there are 
people who somehow feel they are endangered or say they are 
Bnoangereds One school board “says, “It is’ not tours job to do the 


10 


police investigation; we will accept any child without questions." 
Another school board says, "We will co-operate with the federal 
authorities, -andaso tortn. 


That has .a directsiimplication. to, us*in terms fot. ounsesocvet 
services, in terms of whether or not there are kids running loose 
On the streets, or whether their parents are able to work and 
therefore meet their needs, or whether they have to stay home with 
kids whom they are afraid to send to school, and so forth. 


What kind of mechanism do you see would help us deal with 
the provincial implications of some of the federal policies? I 
refer not only to External Affairs but also to Immigration, 
particularly in relation to refugee problems. 


Mr. Flis: Education in Canada, in every province, is 
paid for by Canadian taxpayers for Canadians and children of 
Canadians. So anyone who can show that they have landed immigrant 
status, permanent residence status, has a right to attend the 
public school system or separate school system in Canada. If they 
cannot show that the schools have the right to refuse admittance. 


It is a Catch-22 situation, because the principal tells the 
family, "Show me something from Immigration that you are going to 
be a landed immigrant." They go to Immigration and Immigration 
says: "No, we cannot give you that because you are not a landed 
immigrant yet. Your case is being heard. Let the school accept you 
on that ground." The school says, "Sorry, we cannot, until we get 
some paper from Immigration to show that they will be a landed 
immigrant case." Immigration sort of refuses to give this. So you 
are in this Catch-22 situation. 


I cannot verify these figures but we are told that there are 
thousands of children within the city of Toronto of parents who 
are here illegally and are afraid to attend schools. They can be 
two or three years in the homes, not attending schools, not 
getting an education and growing up illiterate. I am very 
concerned about these people. 


I think the simplest thing this committee can do is pressure 
your Minister of Education (Miss Stephenson) to send a directive 
to every ‘school /)\board:/ in Ontario;y» »Ssincey) it sistsaprovincras 
Jurisdiction, that any child who is of school age should be 
accepted into our school system. It is as simple as that. Surely a 
country with our wealth and our size should be able to do this 
while their case is pending--and their case could be pending for 
two years. 


For example, we have so many hearings--so many cases going 
through inquiry boards and so on--that it could be a _ two-year 
stint before the child is accepted as a permanent resident or not. 
This committee could do something here maybe by pressuring your 
Minister of Education to send some directive to all the boards of 
education. Because you are right, Mr. Philip, one board of 
education will accept this child, another board will not. I do not 
think that is fair. It should be uniform. 


Mriss Shymko:. I. would slike. to .comment,.. perhapsauracnes 
bluntly, on some of the concerns I have in regard to the human 
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rights aspect as they relate to federal jurisdiction. Having been 
a former member of the Canadian Parliamentary Helsinki Group I did 
experience these frustrations for a brief time in Ottawa. 


My first question to Mr. Flis is about a matter that has 
been discussed in the past and I would like to know whether it is 
still on the agenda--namely, the nature of your group as compared 
to what we are trying to do here in Ontario. 


You may be aware that we are a select committee, appointed 
by the House, reporting to the House, whose resolutions have an 
impact in the Legislative Assembly of this province. There is a 
difference between a select or standing committee and the clout 
they exercise compared to a group of interested parliamentarians. 
Individually the parliamentarians are deeply concerned, no 
doubt--as you are, as the members of the Helsinki group are--about 
human rights violations. This is stated in the Helsinki accords 
signed on European security and co-operation back in 1973, I 
believe. 


But yours is a group of interested parliamentarians. No 
matter what genuine interest you may have you are not appointed by 
the House; you are not reporting to the House; your deliberations 
are not recorded in Hansard. 


How serious is the attitude of the government, if human 
mragnts are such “a "concern, if °rt "does “not ) at least Look’ at 
different options? It could set up a special committee--a joint 
committee of the Senate and the House of Commons or a select 
committee--something that would give Lt at least the 
responsibility of reporting to the House of Commons or the Senate 
and recording the witnesses' testimony presented before it. If 
that were the done it would give me the opinion that there is a 
more serious approach to the work of that particular group dealing 
with human rights. 


I, personally, would object, in the framework of our 
Legislative Assembly of Ontario, if we were to be asked simply to 
deal as an interested group of individual parliamentarians. That 
Moulds not Give the weight “‘that™ we could carry as Ya “select 
committee. This is why the resolution before us, in trying to 
expand the mandate of the select committee of the Ombudsman, 
certainly gives more weight, in terms of the effectiveness of our 
concerns, as they would be reported to the House and a resolution 
that would be forthcoming from the House. 


But we are a province. These concerns basically are still in 
ehe area of federal jurisdiction--in External Affairs. It would 
make more sense to me if something similar to what we are trying 
to do here in Ontario were discussed and implemented somewhere at 
the federal level. 


This was raised in the past. I would like to ask you whether 
Or not there has been any resolution, any recommendation, any 
pressure, by members of Parliament and senators to change the 
nature of the Canadian Parliamentary Helsinki Group from a mere 
interested group of parliamentarians, whose personal commitment 
and interest is human rights, to something that carries a little 
more weight. 


1% 


MreoltFliss For «ithe sakelmof= saving | time,Anite Moose ohymko 
reads the transcript of my opening remarks he will have the 
answers to his questions there and maybe we could proceed to the 
next question. 


Mr.. Chairman: There fis @quite “ae bit “of idetarien theresson 
what the Helsinki group is trying to achieve in that direction. 


Mow ‘Shymkoz 9in | other words) @.there, iss anveactemocm bern 
made? 


Mr. Flis: Read the transcript. Actually, my answer was 
in direct-- 


Mr. Shymko: All right, very good,. my apologies, I should 
have listened better. 


10:50 a.m. 


The second question I have is related to the remarks you 
Made to Mr. Philip. I understand that sometimes in naming 
individuals we may be endangering their lives. Certainly I 
personally never have agreed with this precept. Death ure 
publicizing the name of an individual who has been arrested or who 
is persecuted never endangers him but certainly provides the 
public interest internationally to save him. Most of these 
individuals have nothing to lose but something to gain from the 
PUDLIGItY. 


The question of interfering in the internal affairs of the 
state is often quoted as another reason why we should not raise 
these names in an international forum. I refer to the conference 
in Belgrade--and I just wanted to know whether there has been a 
change in Madrid--where there were widely documented reports from 
the Canadian Parliamentary Helsinki Group about the arrested 
members of the Helsinki monitoring groups in the Soviet Union, for 
example. I refer to the Moscow group, of which Mr. Scharansky 
certainly is a classic example of one of the leading individuals, 
as is Mr. Sakharov; the Kiev group, comprising close to 35 
individuals; a group in Lithuania; and a group in Georgia. 


What happened in Belgrade was that the Canadian delegation 
refused to support a motion, presented by the Americans, to 
condemn the arrest of the members of these monitoring groups on 
the basis that this would mean interference in the internal 
affairs of the state. 


I wonder whether that position is still here, whether we are 
pursuing the whole question of the arrested members of these 
monitoring groups sofficially, .om iwhether | thesspostclon orem ne 
Canadian delegation at the Helsinki Accords Review Conference in 
Madrid had raised that issue, had named the individuals and had 
demanded the release of them officially. 


Mr. Flis: The position that Canada took in Madrid was 
that it would not name individual names in plenary; that 
individual dissident cases would be handled in what we call 
corridor meetings, going to the country directly and trying to 
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negotiate in corridor meetings about the release of individuals. 
That was the approach taken. 


MrweronymkOspa ln eOthnerm words ,orit@ has snota changed = tromeithe 
situation in Belgrade. 


Mr. Flis: No, it has changed. 


To give you an example of how this worked, I was in Madrid 
for the first two weeks; I took with me the Kolev case, which is 
probably well known to you people here. I approached the Bulgarian 
delegates, saying: "I have this case. Will you look into it?" 
Initially, they said: "No. We have proper channels for this. This 
is not to be brought up here." I reminded them, "You probably 
notice that Canada has not raised individual names at this 
conference." The ambassador told his delegate: "Oh, that's right. 
Okay." Lo and behold, the Kolev case is now on its way to family 
reunification, where Kolev's father has been given permission to 
leave Bulgaria. And it is not easy dealing with that country. 


That is a firsthand experience I had where the corridor 
Meeting approach worked. There waS world pressure, Amnesty 
International, the UN, so many Congressmen, you name it; the whole 
world was involved in that case, and yet the Bulgarians would not 
release this ailing father, who was approaching 70 and was on his 
deathbed because of a heart problem and other conditions. But the 
latest word now is that he will be allowed to come to Canada and 
join his son. 


Mrae ohymko: AS =i) say; =the Koleviicase shas been» around for 
more than 10 years with the government of Bulgaria. I certainly do 
not wish to diminish in any way your intervention personally in 
the corridors of power or behind the scenes, but the case has been 
around and I am sure that through Amnesty International, the 
public outcry and the naming of the individual in international 
forums were factors involved and not only personal intervention. 


Mier iiss) Ups sunt ema year =eagO ,) Mire SobymkO, eelt™ = suse 
mronetmehavewmany impacts .sAgain,;. Li amuenot! fagreeing iwith one 
Philosophy or the other. I gave Mr. Philip the two philosophies 
that many Canadians subscribe to. I am not saying I subscribe to 
One or the other. 


Memeo UyMkOc sole Linke it slayeeDe= ay CONCEIN. =ineremswoOuLd be 
no sense in a committee such as ours going into individual cases 
if, in listening to witnesses and getting documentation, we were 
hesitant in naming individuals in official resolutions from the 
Legislative Assembly of Ontario. This will probably have to be a 
decision reached by this committee. I still feel that essentially 
there has been no change. 


The fact is that some other delegations--and I refer 
Basically —to the United *States’ and some other )countries” that 
Supported them--have no hesitation in naming individuals, have no 
fesitation in publicly raising their concern. “Ir still feel “the 
Canadian position should be reviewed as to its effectiveness. It 
is debatable, it is controversial, and I think we should continue 
that debate rather than stop it. 
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Mr. Flis: That's right; it is debatable. And, again, if 
you look at the names the United States named at this conference, 
they are still sitting there. 


Mr. Shymko: My final question refers obviously to an 
issue that iS Currently pending at the Madrid conference where the 
Helsinki accords are being quoted constantly as having reference, 
and that is the crisis in Poland. We heard yesterday the concerns 
of a number of members of this committee about the use of 
Sanctions, about the use of international trade and some other 
arrangements in which even this province is indirectly involved, 
as a form of pressure to alleviate the plight of human rights and 
the plight of individuals, and entire nations in the case of 
Poland, from the state they find themselves in at present. 


Poland apparently has been raised as an issue at the Madrid 
conference and will continue to be raised today and tomorrow as 
the conference continues. There is still a position federally that 
it is a matter of internal affairs--it is a position that is 
probably shared by Tom Wells and perhaps by the government in 
Ontario--that the situation in Poland is purely an internal matter 
that has to be resolved internally and that raising this issue at 
international forums would be interference in the internal affairs 
of a state. As we know, that is certainly not the view of a number 
of delegations in Madrid. 


I would like to ask you whether the federal position is 
still one of interpreting the crisis in Poland as merely internal. 
The Helsinki accords, in my opinion, are still binding internally 
on states that have been signatories of the accord or have certain 
responsibilities under basket three, as I understand it. So you 
cannot dismiss this matter as purely internal and say that the 
accords do not affect the situation in Poland. 


I wonder whether the federal position--and you would know 
this as a member of the Helsinki group--is still one of viewing 
the situation in Poland as purely internal with no interference 
and not being bound by the Helsinki accords. 


Mr. Flis: The Canadian position has been that the Polish 
crisis is an internal matter and that it should be solved by the 
Poles themselves. 


We have received a lot of documented information--I don't 
know whether it is documented, but it is good information from 
good sources--that there definitely has been Soviet intervention 
and Soviet plotting behind the whole military takeover of Poland. 
So Canada is no longer saying that there hasn't been Soviet 
influence. 


We are saying outright--and Mr. MacGuigan has said this at 
the Madrid conference; he took a very strong position, supporting 
Mr. Haig--"Yes, we are very clear that there has been Soviet 
influence. We are demanding that the martial law be lifted in 
Poland, we are demanding that the prisoners be released and we are 
demanding that the three sides get back to the negotiating table; 
that is, the government, the church and Solidarity." That position 
has been stated very clearly. 


jes 


I arranged a meeting with Prime Minister Trudeau and the 
presidents of the Polish-Canadian organizations, such as_ the 
president of the Polish Canadian Congress, the Polish Alliance of 
Canada, the Polish National Union of Canada and the Polish 
Combatants Association. In that meeting, the presidents of the 
Polish organizations and the Prime Minister agreed on basically 
those three points, which were to pressure Poland to lift martial 
law, to release the prisoners and to get back to the negotiating 
table. 


That position has been very clearly enunciated. You can read 
it in Hansard in the House of Commons. 


mira e Me 


Where the Prime Minister and the presidents of the Polish 
Organizations differed was on food sanctions. The presidents felt 
that the government should impose food sanctions. Mr. Trudeau said 
no, we should not use food aS a sanction, and they came to a 
compromise where they suggested, "Fine, we want food to get to 
Poland, but through other channels," through the church, through 
the International Red Cross and then maybe church distribution. 
That is something the Prime Minister said he would look at. 


Interestingly enough, Ambassador Robinson yesterday told us 
it is Mr. Reagan's basic philosophy not to use food sanctions as 
an economic sanction. He pointed out that while Carter imposed the 
grain sanctions on the Soviet Union because of Afghanistan, Reagan 
was the one who lifted those very soon after he was elected. So 
that position on not using food as a sanction seems to be held by 
both the US and Canada, but I think we should look at can we get 
those food through other channels to people who need it? 


Mr. Shymko: What inconsistencies-- 


Mremrecnarrmance = “am "SOLryY = =toOw interrupt #but=Mr. SP lis®ihas 
indicated he has to leave at 11 o'clock and we are past 11 now. 


Mr. Shymko: If you don't mind, I have a final question. 


Mr. Flis: Are there many other questions? If there are 
many others, then I would wait and try to catch a one o'clock 
Plignt, but I have a 12:05 Elight, so very quickly. 


Mien onymkoO: = TheemCcOntradictronmethat = sl =percenve, “and Mr. 
Philip has raised the issue of sanctions as they apply, for 
example, to the American support in El Salvador and many other 
Latin American countries, and it is an effective means. 


As you have indicated properly, Mr. MacGuigan's position is 
that there had been no doubt an interference by the Soviet Union 
led to the crisis in Poland; there is no doubt, as indicated by 
the Secretary of State for External Affairs. What we find an 
inconsistency, at least I find--and I hope it is shared by this 
committee--is if this is the case, how can you explain the 
Granting of special status or special nation status in 
international trade which was just granted recently by Canada to 
the Soviet Union? 
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For years, ever since this country has been around, we had 
never granted that status to the Soviet Union in trade, :and “yet 
following the crisis of Poland, following the mass protest from 
not. only. the Polish .community but. the resolution of this 
Legislature and most Canadians, how do you justify giving that 
status to the. Soviet) Union Jinwinternational trade ‘at (this time srs 
generally the concern is there, and we know that the impact of not 
giving the status would certainly have been in line with the views 
of Mr. MacGuigan? 


Mr. “Flis:. (1. 9do, Mot Aknow “what special@astatus ivousvare 
talking about. Canada does provide long-term credits through the 
Export Development Corporation, if that is what you are referring 
GO. 


Mr. Shymko: It is called preferred nation status, which 
is a common position of trading countries. 


Mrien eB DISsy gTheré _iisseno, preferred&inations Statusmethatuelacam 
aware of. It is the same trade dealings as we do with countries 
all over the world. 


Mr. »Shymkos piteywas: announced: sine them Globegvand Mail two 
weeks ago. 


Mr. Flis: There is something which was announced in the 
Sun, which I discussed with Ed Lumley, and the headlines were not 
true, about the $189 million for a pipeline deal. That is not 
true, but that could take a whole meeting. 


Mr. Shymko: I would be interested in knowing whether or 
not that is the case as reported in the Globe and Mail two weeks 
ago, because it certainly sheds a different light on it. 


Mr. Flis: I hope this committee will feel free to refer 
things like this to our committee, and we can raise it in the 
House or discuss it with the appropriate minister. 


Mr «Chairman: -Thank sayou, Mre Flis. 


Mr. Flis: han heey OLLI’ O having me _ here. Let me 
congratulate you people for having this interest and for formally 
SELUCLULING SUCh -audnouD, 


Mr. Shymko, if you read my opening remarks, hopefully we 
will have the same thing at the federal level and maybe we can 
work together. 


Mr. Chairman: Thank you very much for coming back from 
Ottawa)?! itoyscassiste) uss#tin, soury deliberations Aan CusiciveCy ee mucT 
appreciated. 


I am sure this is going to greatly disturb all members of 
the committee, but we had in the original planning assumed that 
Mr. Flis) would be with us until) noon.* Since) hevis )leavingsis eee 
catch a plane, I am going to adjourn the meeting until two o'clock. 


The committee recessed at 11:05 a.m. 
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HUMAN RIGHTS 
(continued) 


Mr. Chairman: Gentlemen, can we come to order, please. 


Members, we want to welcome Mr. Lawlor here this afternoon. 
He is going to be the first speaker. Pat, we appreciate you taking 
the time out of your day to come down here and revisit, as it 
were, and offer some insight into your experiences as chairman of 
this committee and your observations on what took place in your 
earlier deliberations. 


Mr. Philip: Is there an honorarium paid for this? 


Mr. Chairman: We will look into that. We are looking 
forward to what you have to offer the committee, Pat. The floor is 
yours. 


Mr. Lawlor: Mr. Chairman, members of the committee, when 
I was asked to appear here, it was with some hesitancy that I 
agreed. Although, while chairman of this committee on a previous 
occasion, I apparently had made as a last gesture some remarks 
about wishing to appear at some subsequent time, I had forgotten 
that. I wish I had never remembered it. But I feel if you have 
anything whatsoever, however negligible, to contribute you had 
better appear. It is a public duty. 


May I just say in preface that this committee, as I 
experienced it, is somewhat unique. It is the least partisan of 
committees. We had total agreement all the way along and worked 
mowardsa that. .ena. lL think slt 91s sintrinsic, to the nature of this 
committee that it be so because of the liaisons you have created 
and what you are representing with respect to that office. So I 
trust that spirit of good will prevails. There are not many left 
from the old committee. I see Gordon Miller here. We had some 
famous times together. I remember it all very pleasantly. 


RoecAwerLesil nO LeecanCe Lime tLoneicranalws ) soecidedv 1 was my 
responsibility to attend. I find I have a fair amount to say. I 
Pirie tLyetos Save it. aS GQuicklyeas, Lvcan. Imam setting what, i have 
to say in point form, seriatim. 


Finally, may I say I have a slight hearing problem; if there 
are questions afterwards, please speak directly to me. The hearing 
problem was the one reason I could sustain this madhouse. 


First of all, I have only a couple of points of substance. 
All the rest are procedural as to how the damned thing should 
work. First, you have to narrow down this immense area. You are 
upon a sea. I felt when we were beginning to work on it that we 
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were far at sea as to how to designate areas, what to zero in on, 
how can we be effective and efficient in any particular regard. I 
believe we can. I had better get this "we" out of the way. I 
believe you can. 


My first —"suggestvonmelswsthat YOu" ZCrOm@in, eas = loomepcer 
suggested in a couple of the briefs--in Tarnopolsky's brief and in 
that of the Amnesty International people--on your federal 
parliamentarians and legislators throughout the world. That will 
get you the springboard. There is plenty to do in that particular 
area with incarcerated members and parliamentarians in various 
parts of the world. It’ offers a natural collegiality and woula 
heighten our blood pressure slightly with respect to the whole 
problem. It gives us an added incentive to acting in that way. I 
suggest that you zero in on that area and begin to explore it. 


I want to place an addendum on that, though. There will 
arise from time to time, on humanitarian grounds, particularly 
egregious cases. Whether they are parliamentarians or not, of 
course, cognizance should be given to it and seized upon, perhaps 
along the lines I am going to indicate. Particularly I have in 
Mind = prisoners of conscience “of” all "kinds. SltemuseeamesDCc lan 
designation, and these cases usually require prompt action. 


So there are two areas: imprisoned parliamentarians on the 
one side of the fence and prisoners of conscience as a special 
case. 


The rest of my remarks are procedural. You might--and I am 
going to have to use this kind of language, not "you should"; it 
is not up to me to tell you what you ‘should’ do. I will tellyou 
what you might do, but I really mean secretly, without letting you 
know, that you should. 


Through your chairman, your secretary or your counsel, as 
you see fit in each instance or issue, you might contact and set 
up a direct and ongoing relationship with six bodies. No doubt, 
you do that anyway. Those bodies are Amnesty International; the 
International Commission of Jurists, Canadian section; Walter 
Tarnopolsky himself, who wears two hats, as you know; the External 
Affairs department; the Inter-Parliamentary Union; and the 
International Labour Organization. As a result of your 
deliberations, you would state the particular area in which the 
committee is concerned, solicit their support and understanding 
and offer a liaison with them. In the course of these remarks I 
shall come back to this. 
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The second point, with regard to money, is that whatever you 
might do personally--you will need legislative approval, of 
course, On money--some small sum will be necessary. The 
Legislative Assembly no doubt already contributes--I know they 
do--to the Inter-Parliamentary “Union; “so that’s “a oad off 
Certainly one should recognize whoever helps prepare briefs or 
provides information to pay for the costs of preparing and 
providing that information to us. I think the committee should be 
generous in this regard, knowing the plight of any one of these 
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organizations with respect to money and the skimpy basis on which 
they are operating. An outfit like Amnesty International will not 
receive funds from legislatures and parliaments directly or from 
governments as such. At the same time you will be soliciting 
information from them, I have no doubt, and you should extend the 
gratuity, in a sense, in that particular case. 


As far as Canada is concerned, your counsel might be asked 
to prepare a memo as to what the provincial jurisdiction or role 
is in international matters and issues, with particular reference 
to the Privy Council decision of the Attorney General of Canada 
versus the Attorney General of Ontario in _1937, appeal case 
326--that is the famous labour convention case--and other cases 
such as the radio communications and aeronautics decisions since 
that time. 


Secondly, this memo might go into the whole business of 
ratification, of where Ontario stands at the present time with 
Pespect to,its ratitication. What iS outstanding? What has been 
ratified? And why not in those areas that have not been ratified? 
Apparently, there is a wide range of matters. Of course, they have 
to get provincial approvals in areas that affect particularly 
Droperty and civil rights. Thinking about it, it's a mysterious 
region to me, and you have to have a clear delineation of exactly 
PnereseVOlmetitecin sjUuSt. legally. on, all these... problems. .That 
Clarification is right up the alley of your very good counsel. 


With respect to relations with Ottawa: Except, perhaps, with 
EwOemsSets ea0f. problems — of ~relations-—-first, those with the 
International Labour Organization in Geneva and, second, through 
the Ontario houses abroad, which might well be used as a vehicle 
to raise important points with particular governments overseas so 
as to put teeth into any resolution that may be forthcoming from 
this committee--except in those two areas, all objections, 
resolutions, protests, animadversions or demands you may determine 
upon should go through External Affairs. It is fairly obvious, 
although it could be a point of debate, that you should ask for 
its response and co-operation, and the committee in its next 
Meetings would follow it up. I have some reservations about the 
Mrompte1cude . of, the deliberations, in’ “externally “Affairs. The 
committee would have to place not pressure but strive for a 
co-ordination there and an ongoing exchange of information to see 
that it is received. 


Second, with Ottawa you might consider setting up a 
relationship with a mirror committee to this one. I suspect that 
in Ottawa there is a human rights committee. Its functions are 
Mouywote Course, the .same aS, yours; but they would have’ that 
broader range, and it wouldn't do any harm to have an exchange and 
an ongoing relationship and flow of information between yourselves 
and that committee. 

Third, I do not know how valuable this would be to you, but 
I would suggest it might be worth at least contacting the federal 
human rights commissioner, Mr. Fairweather. He is certainly 
cognizant of internal matters involving human rights, and no doubt 
the broader international field comes into his purview from time 
to time. In any event, he is there and it should be explored to 
Peemitecthere is any fruit to be gained from that tree. 
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The fifth, point: At Oueen's Park itself, in (a) particularily 
aggravating matter or a case of personal plight needing immediate 
attention and action, a quick convening of the committee, or 
several designated members--members are not always easily 
available--might take place and approval obtained. The chairman 
might, —Lorthwitn, take the matter into. the Houce ate ewnatever 
Opportune “time, before the “orders Of “the “day™ Or theredt ters 
seeking a legislative resolution which, hopefully, would receive 
some press coverage--but do not count on it. That resolution could 
be forwarded to External Affairs, and in some cases to the House 
Of Commons. itself,, tor possible joint action, On va case Chat, arises 
that is particularly immediate and pressing. And if anything is to 
be done at all--maybe it is the eve of execution--then immediate 
action has to be taken if this committee is to be efficacious in 
this particular regard. 


Perhaps you should consider preparing a separate report in 
this human rights area and interim reportS on more _ pressing 
individual cases and kinds of cases from time to time. This 
committee has not done very much work on interim reports, but 
there has been at least one that I remember, possibly two. In this 
kind of case you might be obliged, to press your point home, to 
prepare a quick interim report. 


Probably you should seek to become also the committee on 
human rights matters, to which the Ontario Human Rights Commission 
reports, and generally “as the®* focal” point “for "civil =r 2once 
Matters; or one to which all groups, particularly Amnesty 
International, the International Commission of Jurists, et cetera, 
would be free to come, so that people would have some place to go 
in pressing matters of this kind. 


If you really felt ambitious, you might invite indigenous 
Ontario groups of bodies or individuals to appear on some future 
occasions, using the committee as a vehicle for publicizing and 
mediating, through Ottawa, with foreign countries about conditions 
of prisoners or oppressed individuals in these other countries--in 
other words, at some point not too soon, until you get this thing 
on the road, to advertise, inviting individuals in this province, 
who have personal cognizance of conditions of prisoners elsewhere 
in the world, to attend before you and testify. It is an outlet, 
it is a valuable outlet, it is a politically viable outlet for 
legislators in this province. I do not know where else they could 
go except to External Affairs. But this gives another vehicle at 
home and on site. 


Since you are the sort of people who first ask "Why not?" 
and, only after that, "Why do?" you might consider the proposals 
of the International Commission of Jurists at page 10 of Graham's 
brief in co-sponsoring meetings and lectures on some occasions. I 
know that is a little remote, but it is a suggestion that is worth 
considering. 


Certainly your counsel or secretary might be mandated to 
obtain the annual reports and publications of all these 
Organizations with whom you have liaison and to pay for them and 
have an. Ongoing instant direct relation with the severas 
international bodies within your central area of concern. This is 
Similar to what is said in Graham's brief at the bottom of page 10. 
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Probably you should enlist the attention and interest of the 
Minister of Intergovernmental Affairs in your work and ask him to 
appear for exploratory talks as to how he may be of assistance and 
what wise nostrums he may come up with from time to time to 
advance the cause and work of your committee. At least he will be 
aware that you exist. 


There has been a suggestion with respect to the case work of 
Amnesty International in Graham's brief at page 18 that you be 
supplied with dossiers and be prepared to take up a case. I 
remember that, but I am not very clear--nor do I suppose any of us 
is--as to what they meant by that. I would think you have very 
little faculty to do case work. We would be depending upon them to 
do the case work, but there has been a suggestion made. 


If this task is at all feasible, then it might be looked 
into, especially if the informed parties or witnesses were 
themselves Ontario citizens. 


Second, there is a submission made at page 19 of Graham 
White's brief regarding individual members sending telegrams or a 
petition to a particular government. Clearly, members acting 
simply on their own might well do this without involving the 
Canadian government or any other government or even possibly their 
caucuses. Sometimes I wonder whether members are supposd to have 
consciences of their own in the operations. 


Regarding the International Labour Organization--I am not 
clear on its status and I apologize; I should have checked it 
before I came--my feeling is that if they are located in Geneva 
they are quasi-independent; they are tied in with the United 
Nations but they are not a branch of the UN. I think they have a 
high degree of autonomy and are aware in a very broad way of what 
is going on in the world and would be of great assistance. 
Certainly they should be contacted and their aid solicited. 


My final statement was to say that you should get a guy by 
the name of Renwick here; he started this whole thing. Since he is 
here, StewllbenoOts presctthes point...May yl fanally say (that I both 
envy you and don't envy you your task. I think it has direction 
and purpose. It broadens the mind and deepens the soul to be 
engaged in such work. It gives a swath in a sense of fulfilment 
that the grinding toil of everyday legislation, within narrow 
confines, does not give, and for that reason a little imagination 
and a good deal of courage would be necessary on your part, and I 
congratulate you. Thank you very much. 


Mr. Chairman: Thank you very much. Do members have any 
questions they would like to direct to Mr. Lawlor? 


Mr. Bell: Mr. Lawlor, I take you back about a year and a 
half ago when you sat on this side of the table and heard 
Suggestions from a number of groups represented by various persons 
SUuChmraS men aArveyVassO 1 SSsscondee one OCOCUNBC Ollila CU sus ting le ecals 
correctly, Ian Scott was the very first one to say to this 
committee, "You should seriously consider recommending to the 
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House that there be some permanent committee struck." I think he 
called it, for want of a better term, a human rights committee. 


Implicit in what you have said today is that there should be 
such" sa’ovehicle jofvithis Legislature to carrymouti @theyavanious 
procedures. 


Mr. Lawlor: It was explicit, John. 


Mre @Bell=) > Yes .2GAlso, implicit’ fgorevexpliciteeim gwiateeyo0 
said is that the select committee on the Ombudsman should be that 
vehicle. "Can I take you up on that, or can “you™explaingwhyethis 
committee--assuming you are correct, that there should be a 
permanent vehicle of a committee--should be the one, as opposed to 
a separate committee that has nothing else to do than concern 
itself with whatever its terms of reference might be? 


Mr. Lawlor: I hope you are not expressing or indicating 
implicitly a bias of some kind, John. First, there are enough 
damned committees. The work of the Ombudsman's committee in the 
past has been so efficient, so thorough, so hard-working, et 
cetera, that there is some alleviation given with respect to 
direct relations with the Ombudsman. As a matter of fact, I 
thought this committee was in the process of doing itself out of a 
job, so efficient were we. The workmen's compensation cases began 
to fall off considerably from the first few times and what not. I 
think the committee has scope. 


Second, you are involved in human rights. There would be 
within the committee a growing sense of what all that means, 
particularly with the liaison with the Ontario Human Rights 
Commission et cetera, to clue you in. We all think we know these 
things verbally, somehow we have got some sense of them. But when 
you get into them, there is a much greater grasp, and after a 
while, your intelligence grows on it and after a year you say, "A 
year ago I knew damned little about human rights, except to talk 
about them." Therefore, I see the whole thing as fitting in 
together. 


What you would learn on the Ontario scene would be of great 
benefit in understanding international problems too--not that you 
run into any great degrees of torture, but out there on occasion 
there is putatively even that--but, in any event, what the plight 
of individuals is in being ground against governments and against 
an oppressive economic system. I think there is a coherence there 
and a logic that leads from one to the other. This ‘would be the 
sense of the committee; that is why I suggested that perhaps, 
though, you should do a separate report on the rights issue, 
provincially and internationally, to keep the two areas a little 
separate. 


Third, there is, it seems to me, a natural interleaving into 
the very work of the Ombudsman too. After all, in 90 per cent of 
that work rights of some kind are involved et cetera, and so your 
sensitivity to rights has being “quickened in alli? directions 
finding a centre in yourselves. 


Mr. Mitchell: Mr. Lawlor, I want to thank you for coming 
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and giving us the benefit of your past experience with this 
committee. But even with the material having been provided--and, 
of course, you were not with us when we heard from Senator Neiman 
OreaMr.etylis--~letellayourguite, honestly, I.amistill, sitting on this 
committee somewhat shaking my head. 


2 40D sms 

Following along with what I gathered to be the context of 
your speech or your talk to us, I think you are suggesting for the 
most part that what we can do is educate ourselves. That is fine. 
But the task we have been presented with by Mr. Renwick in his 
motion in the House is basically to have our voice heard with 
regard to torture and such other things that are occurring in 
countries outside of Canada. I grant you this select committee on 
the Ombudsman looks at other situations within Canada, and there 
we have some power to do something, but the two speakers before 
you have indicated to me--and I may not be alone; perhaps I 
am--that really, and I used the expression this morning, we are 
whistling in the wind. 


Implicit in Mr. Renwick's motion, I believe, is not to have 
a voice heard but to be able to do something. I expressed a degree 
of frustration here this morning, in that it is all fine and dandy 
to carry out these discussions, meetings and so on with other 
Similar bodies, but does that really accomplish something? 


We are making our voice heard. We are going on record as 
saying we are against this sort of thing. But we have had one 
person say to usS--I am paraphrasing, and perhaps I am quoting him 
somewhat wrongly, but it was indicated to me that we should not be 
CONnnNLNGeeOLL BOR SOUG = OWnsethindg;s that, rather than) dealing/¥with 
things on an international basis, we should be dealing all the 
time with the feds and with the proper committees. 


Senator Neiman sat here yesterday and said: "Until all of 
the United Nations, most of them being signatories to one 
agreement or another, give themselves some teeth and finally make 
a commitment that they are going to stick by them, all we are 
really doing is saying to these people: ‘You are doing wrong. We 
do not believe it should be happening. It has to stop.'" 


Other than educating ourselves and going on record as saying 
that we are against this, no matter what country it is in, that we 
believe people should have the freedom of speech and so on, I fail 
to see that there is any avenue available to this committee to 
make them stop. 


As I was saying to Graham just after the meeting this 
morning, I somehow feel the political side of it is the most 
powerless. What I gather from reading articles in the newspapers 
is that the most successful groups are the ones that are working 
right in the countries involved; that is, the churches and perhaps 
even Amnesty International. 


I tell you quite frankly, after yesterday, I was beginning 
to wonder why in the world I was sitting here. We can't put teeth 
where they are not going to let us. We're not going to be able to 
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have teeth put in where they don't want the teeth. In fact, it was 
stated here this morning that the UN is weakening. 


I don't dispute your comments with regard to education. It 
may open our eyes aS we go along as to what is really happening, 
because we only see so much in the print medium or on television, 
but I just feel we are batting our heads against the wall until 
the people who have the position to put teeth into it do something 
about it and forget their own petty little politics when they are 
concerned with human misery and so on. 


Having said all that, I throw the question to you again, as 
I did the others, and ask for some comment from you. 


Mr. Lawlor: With respect, Mr. Mitchell, you sound like 
the Ontario member from Missouri. It is perfectly valid for people 
taking your position; it is a healthy scepticism. Committees need 
people who question the very validity of the purpose and whether 
there is really any sense or just poor goodism involved in the 
Ching. 


I think I have said a little more than making this into an 
educational institution. I felt that there was an area, and going 
about it conservatively, gently, testingly, with the area that I 
thought you could be helpful in--you are not going to be plenary 
and you are not going to change the bloody world, but you happen 
to live in it--and that was the area of our fellow 
parliamentarians in other countries. First of all, they have in 
theory adopted the same ethos as we hold with respect to human 
freedom, human dignity and all those things, so there iS a way in. 


Secondly, while we do have only two offices abroad, they are 
in constant relationship with embassies, consulates and so on. All 
I am saying is that in the world today, and Quebec even more, we 
play officially an international role. We have taken and assumed 
some responsibilities in this regard, and therefore it is simply 
an extension of some of our tasks at home. 


So you start in a narrow sphere and test it. It may not 
work. Amnesty International offers us all kinds of documents, and 
you have, aS an appendix to the brief of the International 
Commission of Jurists, a page or two on who these parliamentarians 
are. Why not try to see if you can get home to some of them? Even 
if you are helpful in releasing a single individual, I think you 
will have performed well. You are not going to do very much, I 
agree. Governments that are punitive and totalitarian in nature 
are not going to pay a damned bit of attention. 


So in a way, and again forgive me, your counsel has come 
down fairly close to despair, from where I sit--and I am damned if 
I am going to despair; not just yet, maybe next week--but I have 
stuck around this long and we will hope to see it through. It is 
too easy a thing to do, to throw up one"s hands in’ the face os 
what appears to be a nebulous "You can't get your teeth into it” 


concept. We do like to be highly practical and to be able to say I 
WantecoiS, andanotethat. 


I think the International Commission of Jurists will supply 
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you with paper that will give you a real insight into some of 
these cases, and then it iS up to you to decide whether you are 
going to pursue them. If you do not, then so be it. But to do less 
Chan that] to: me-iwould’ be shirking a role that you might iplay, in 
mour tic etime gandwinscthe world,;eas ca leqrvslator. It) ts. certainly 
far more valuable and has far more punch than the role of an 
individual out in the public, like myself. Legislators do make a 
difference; they really do. I did not know that when I was here, 
but now I that have left I have learned you are quite important 
people, believe it or not. 


Mr. Mitchell: I realize, Mr. Lawlor, that I have seemed 
somewhat negative to those before you and to you. Let me assure 
you--and I think this goes for all of the members; Yuri Shymko 
said it to me yesterday, and I think it is very true; you yourself 
commented on it--that if one is trying to measure success by the 
big accomplishments, maybe that is the wrong way to look at it. It 
is the feeling one gets when one sees one person released from 
whatever form of bondage he is in. 


I guess aS a new member of this committee I really want to 
have that sense or feeling of accomplishment. Maybe I am looking 
for accomplishment on too grand a scale. I guess I am only 
expressing to you my own feeling of the level of success I would 
hope we would be able to see and, I suppose, some annoyance at the 
people who, having set up a charter to create themselves, then try 
to find every rule in the book to go against the very things that 
they signed for. 


Let me assure you, the fact that I may have sounded negative 
is because aS new members I guess we formulate an opinion of how 
we are going to be able to accomplish so much. I think Yuri put it 
very succinctly. I just felt I should make you aware of my own 
feelings about the situation we are facing. 


One final comment: You are probably quite correct that this 
is one committee where partisanship does not really show itself to 
be the controlling factor. 


2:50 p.m. 


Mry.eeeDOUGLIiassemrerhnapS eam. Lawlor could give us _ some 
impressions on whether our undertaking such a role would water 
down the role we do have, which is, of course, to oversee the 
operation of the Office of the Ombudsman. Do you not feel that our 
starting to get involved in things like international affairs, the 
political rights of people in other countries and this type of 
thing will somehow take away from the time, the effort and the 
emphasis we are placing upon overseeing the operation of the 
Office of the Ombudsman? 


Mreee uawlLOre eelte ers, (Not wreally Binternational® ‘affairs, "is 
dtr, ltmeis’asvery narrow segment of! a’ great fEleld. We’ are not 
Carrying out diplomatic responsibilities, even in the area of 
economics. It is a delimited area. 


Acwlmceplicd sta Uonn,e yOurmcounse! econ ter, — lmithink *they 
fit together. That is the way I see it. Human rights are human 
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rights wherever they may be, and the Ombudsman is particularly 
concerned with those, more in a legalistic way, I admit. You get 
legislation in front of you and you have various resolutions and 
what not, and things from the Ontario Gazette that are coming 
before you through the Ombudsman; regulations are in question and 
thingsslike that. So. it PSeasnarrowem-task. 


There was a time, when the Ombudsman committee first got 
going--that was with Mr. Renwick and not in my time 
Particularly--that they had a fairly massive load, because 
certainly the big issues they were handling at that time were 
massive themselves. The Pickering thing took days. The amount of 
evidence involved was mountainous. The degree of controversy and 
passion involved was also monumental. It absorbed the whole time 
and life of the committee. That is no longer so. 


This wider role fits in well with what the committee was 
already doing. It is a kind of evolution. Therefore, it has value 
even in feedback. As I said before, if you are dealing with 
international problems, it has value in feedback as to the work 
you would be doing, touching the Ombudsman in this particular 
context or jurisdiction. So all things work together to those who 
love justice. 


Mr. Boudria: One of the mechanisms that you suggested 
earlier we would use to voice our concerns about the treatment of 
prisoner. X.,in..a Certain country would “be ° {to Sraiseurit Btneewd 
resolution in the House and then perhaps forward the same 
resolution, perhaps through the Department of External Affairs, 
and it would end up going to that country through the regular 
diplomatic channels and so on. Do you not think that may not 
create tensions? 


I can see two effects there potentially. The first involves 
the fact that we are not a federal legislature. Do you not think 
we could be interpreted as getting ourselves involved in things 
which may not be viewed as our concern? 


I mentioned the second yesterday, I think to Senator Neiman. 
How do we condemn a certain country when at the same time we are 
selling them a nuclear reactor or something like that? The sale of 
the same reactor has implications right here at home, both at the 
federal and provincial levels. How do we deal with those kinds of 
things? I know it is hard. You have to trade principle sometimes 
to sell goods. I hope we would never be doing that but on 
occasion, at least in the international forum, one has to question 
if that has happened--at least in some countries. 


Mr. .Lawlors:, On ©the’? first. point svouss made, starting eeae 
page 12 of Graham's brief and the hearing we had here with the 
Department of External Affairs, Ambassador Yvon Beaulne and Frank 
Chandler, we went over this issue. They welcomed, they invited, 
they wished for this enforcement. They felt this was a very 
encouraging development on the part of the provinces. Far from 
setting up an unnatural or any kind of conflict between the two 
levels of government, as things now stand, they are open--"Barkis 
is willin'," as Dickens would say--to hear us. 


Hu 


TnCrOGH tL Sm Demet NCemmhI nd suyOUl. MenttOnedemmno, secOUDtL es COULC 
conceivably arise, but that wasn't the impression that was left 
mech US ase beings the srule. Tt’shouldn't act as an obstruction; to 
going forward with the proposal. On the contrary, it was looked at 
aS a poSitive approach to the whole thing. 


The second thing--I smile slightly--is that they were 
selling somebody in Pakistan a nuclear reactor and the government 
there is putting political enemies in jail et cetera. Are we going 
to sacrifice the nuclear reactor to save the political opposition 
Or are we going to do the contrary? I think they both can be 
worked out. AS a matter of fact, it is done every day. We try to 
do both. And if it comes to sacrificing the damned reactor, I am 
prepared to do it. 


Mr. Boudria: I think every one of us would be prepared 
to do that. However, we know from past experience that, for 
instance, if we talk about the American grain embargo against 
Russia during the Afghanistan incident, the only people who were 
punished were the Americans. Everybody else never stopped selling 
grain. As a matter of fact, they took advantage of the situation 
to increase their own sales to raise the revenues of their 
respective countries. Although such an action was well- 
intentioned, it only punished the very people it was meant to 
protect. 


The other thing is that sometimes, aS in the case of 
Poland--this was discussed this morning when you were talking 
about food sanctions--you are not punishing the government there. 
You are only punishing the people, the proletariat. 


Mr. Lawlor: There are many misconceived, self-lacerating 
actions taken by governments which have no impact abroad and 
simply inflict some harm on their own citizenry. These are 
rational actions that should be thought through before they are 
Garrieasout, tbut howeit affects this I am not quite sure. 


3) Seas 


Mr. Philip: I found your suggestion concerning the quick 
convening of the committee and taking the resolution to the House 
to be procedurally an interesting one. One of the things Senator 
Neiman pointed out was that often, if we can bring to light, or 
Bbuingeeto,s Public sattention, , or ~focus on an , arrested political 
Prisoner early it may well save his life, and that if it isn't 
caught fairly early in the game they often just disappear or there 
are all kinds of things that happen to them. Procedurally, I think 
it may have some real relevance to the committee, and I think we 
should certainly look at that. 


Mr. Lawlor: One of my proposals to you was exactly that 
and how it could be done. I think it can be done quickly, and I 
think the chairman will have the ear of the House. You see, it 
wouldn't be that often; it would be very rare, on the whole, as 
far as I can see. 


Mrvs PhLip: I have some confusion or maybe some 
disagreement--I'm not sure which--over your suggestion or your 


1 


focus narrowing. In the narrowing to elected officials and 
prisoners of conscience, I guess the problem I have with the first 
one is with what our role would be vis-a-vis the Inter- 
Parliamentary Union, since we have been informed that we would 
have no status at that other than that of an observer and that it 
is only federal parliamentarians who would have status on the 
Inter-Parliamentary Union. Would we be duplicating the work of 
that body? 


Mr. Lawlor: Ed, you are telling me something I didn't 
know, that we have no status. I remember being over there several 
times and appearing before the Inter-Parliamentary Union, being 
entertained by them, having conversations and being accepted as 
though we were brothers in arms et cetera, which we were. This 
Legislature pays money into that union and helps to support it. 
And I think they're pretty extensive funds, too, if you look into 
it, that we pay--a good chunk of money. I can't imagine what you 
mean. 


Even if what you are saying is accurate, that we have no 
status as such as parliamentarians on a provincial level vis-a-vis 
that union, nevertheless I would think the union would be more 
anxious and willing to give every co-operation to such a body as 
this. Admittedly it's exploratory, it's new, it's something that 
has not been done before; but my experience with that union is 
that they are quite vital and alive and willing to try to get 
whatever information they can. 


Curiously enough in that case--and I have suggested to you 
that your counsel explore with them what the liaison might be--in 
dealing with them we can deal with them directly. I don't think 
you have to go through External Affairs et cetera. On the 
presupposition I have that we are of equal status, simply members 
one of another in that union, we simply consult with those of the 
same ilk and receive whatever advice and information they have, 
which is probably pretty bloody extensive. 


The only other point I have to make is that in those 
Commonwealth conferences, which are all tied in with the 
Inter-Parliamentary Union, Ontario and every province of this 
country sends representatives who have full status. You speak at 
the microphone as anyone else does; your credentials are the same. 


Mr.” Philip: 1 'yfind your’ \comments” interesting, shetnoune 
in the light of and perhaps in contrast to what Senator Neiman 
said, which certainly gave us the impression that a provincial 
parliament would not have any official status at that body, and it 
may well be something that we will want to have counsel look into 
for.uss 


The other question I have is that it seems to me that one 
area where we might be able to move quickly and be of assistance 
would be in dealing with those specific cases of human rights 
concerning relatives of Ontario citizens. Those are the kinds of 
things I am sure you dealt with on a regular basis, as a member of 
the provincial parliament, for the people in your community. 


Mr. Lawlor: I have some reservations with respect to 
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that. I suggest that at some future time, after you have your 
contour lines laid out a little bit and know which direction you 
are going in, that might be considered. But there is a mare's nest 
involved in all that too, as to what the representations would be, 
who would appear, the demands made upon you and the expectations 
raised that have no validity and that you cannot carry forward. 


This would have to be very deeply thought of by the 
committee before they launched it, as far as I can see. It would 
be unwise to do that with any immediacy at all. It has to be 
worked out. You would have to lay down some criteria. Just as this 
committee will not on most occasions hear members of the public 
complaining against the Ombudsman--we turn down many cases, for 
darned good reasons--so in the other instance a certain wisdom 
will have to be exercised as to the public outlet. I do not rule 
it out. I suggested it be done, but what I hear from you, Ed, is 
that it haS some priority, some degree of overriding importance, 
and I would not agree with that. 


Mies et elit eme LI Ght OL Locusing, “then; andglneathe 
light of defining, would you not agree that the term "prisoner of 
conscience" could be either very broad or very narrow? Can you 
assist us in defining that? 


Mr. Lawlor: I'm sorry; what could be broad or narrow? 


Mr... Philip: “Prisoner, of conscience," .which- is the=other 
area. You said we could narrow it down to two areas. One would be 
the imprisonment or persecution of elected officials. 


Mr. Lawlor: And the other was prisoners of conscience, 
yes. 


Mr. Rhaebips Can you elaborate on "prisoner OL 
conscience," or do you know of any definition we could use that 
would allow us to focus on that? 


MremlLawLlOrcesehirSstesOlesall, oo. think there iS a, Category 
recognized by Amnesty International, by the International 
Commission of Jurists, and no doubt by the others too, of people 
who, on ethical grounds solely, are persecuted precisely because 
they hold a religious or moral stance, et cetera, and are 
imprisoned. The obvious examples would be Martin Luther King and 
Mohandas Gandhi, or people like them. 


The second point is that they are not elected officials. No 
doubt, all over the world there are cases of this kind: crusading 
RFOurnalists of various kinds, moral leaders of a people or, at 
least, moral spokesmen. I do not think we have all that many. We 
should have more, but they are not altogether popular. What I am 
saying is that Amnesty and the other bodies with whom you will be 
in contact will know who is such an individual, or will suggest 
that this is such a case, and you will make your own judgement as 
to whether it is a question of conscience. 


Mr. gilbert One last question: Ulike most other 
Committees, this committee does not have a minister to whom we 
relate on a direct basis. You mentioned the Minister of 
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Intergovernmental Affairs. What is the relationship you see to 
that es ministry? 9 Why wouldmeac "be Bthatie minisceree ance O:eeecic 


Provincial Secretary for Justice, for example? And what do you see 
as the relationship of a minister to the work of this committee or 


the subcommittee of this committee you are suggesting? 


3:10 p.m. 
Mr. Lawlor: That is a ditericule question, yes. 


Categorically » butwnot “logically, jit. could Bocee tne Minisctcrmmor 
Labour (Mr.  Elgie), who has jurisdiction “over Shuman @rigntemac 
such. I always considered that a bit paradoxical. However, Thomas 
Wells--is Thomas still the minister? 


Mr. Philip: At least until tomorrow. 


Mr. Lawlor: Jee is his job to be in constant 
communication with Ottawa, and he probably could give some good 
thoughts with respect to how that relationship might be conducted. 
It is purely procedural, but it is a sense of what goes on in 
Ottawa that we here do not have, and which he is by duty supposed 
to have. Therefore he would be aware of the wide range of liaisons 
with Ottawa, with the Ottawa scene and with committees which might 
have some relevance to this particular committee. His general 
Knowledge no doubt would be of some assistance. 


Mr. Treleaven: Mr. Lawlor, I have two matters. Could 
you, first, repeat what you said about interim reports from this 
committee to the House? That was your third point, I think. Could 
you repeat that please, or clarify? 


Mr. Lawlor: As you know, Tt! ,rSs “a'r goodaedevice, the 
interim report; just as the use by the Ombudsman of an interim 
report is something not half enough availed of. But it is there 
and it should be used. 


What I am thinking of, I suppose, is the speedy resolution 
that has to go to the House in some critical case. There are some 
less speedy, but nonetheless imminent and pressing, cases that may 
come before it, and if that is the case, and you do not feel you 
want to take up the time of the House in order to bring this case 
forward on a pressing basis, then a small report as to this thing 
would be taken and presented to the House. In other words, you 
would not have to wait for the long periods in between your 
reports; a case would be given attention and brought to public 
notice in the interim period. 


Secondly, it would show how vital the committee is and how 
aware of “1ts “role “and” function ‘*and* responsibility —~s1meetnts 
particular area, should it do so from time to time.’ The matter 
might even be given greater prominence in the House by way of a 
foreshortened debate of some kind--say in a case where the person 
waS not under imminent fear of death, or severe strains leading to 
insanity or anything like that; but here was the situation, and 
you did not want to wait a year for your fellow members to know 
ao0uUtet. 


Mr.  Treleaven: The second question is where does’ the 


ik) 


chairman obtain his authority to go to the House on an emergency 
basis in between the sittings of this committee? I understand that 
when the House resumes, this committee has no authority to sit 
until the House rises in late spring or early summer. Where does 
Chem ciaitMane gets tismalchoumtyeswithout the cul becuonumeso.: . this 
committee? Are you suggesting that one simply usurps the authority 
and goes ahead and does it, and worries about the authority after? 


Mr. Lawlor: I would suggest that on occasion--but, no, I 
am not suggesting that. 


Mr. Treleaven: As a solicitor you are much more used to 
SerUC tCUrL emcee. 


Mr. Lawlor: I am more interested in following the rules, 
wretched as they may be. 


With respect, may I ask that you direct this question to 
Graham White? He knows the basis if there is one; and if there is 
not one, then we will have to acquire it. 


ClerkKameon the Committee: Mr. Chairman, I have two 
comments. First, it iS my understanding that there is a common 
misapprehension about the interpretation of the committee's term 
of reference. I would interpret the committee's frame of reference 
aS saying that the committee may not meet concurrent with the 
House, which is to say it could meet Monday mornings, Friday 
afternoons, over dinner, without any kind of special authority. 


In addition to that, were this committee or any other 
committee to be given a permanent mandate to inquire into these 
sort of concerns, one could simply put in that committee's term of 
reference authority to the chairman to do such and so _ upon 
consultation with some members, all members, a certain number of 
members, or whatever. 


Mioamo.peis, Muller: gabat, sltmeLSe Good toyshaver you Pback= again 
and to hear some of your wisdom. I would like to indicate now it 


waS a pleasure working with you. 


There is one question that comes to mind and maybe you could 
shed, amlittles lights onmgithis.al,) think syvou,mentioned. ltyobrierly. 
What role, if any, could the Ombudsman play in implementing this 
program? 


Mreerauawlou: JiVCl Veli cule, except by staying away from 
South Africa. 


No, I do not think he has a role as such. AS I Said before, 
the Ombudsman's position sensitizes you to human rights, human 
rights here in Ontario, to the extent that you are more aware than 
you would otherwise have been of what kind of harms-~ and 
SEL CCLONS Cal OCCUL =tnrOougn Injures to rights, et cetera, and 
COmmthotmeCxCeCnta VOUmsalomsOopen. tOss thes reste of the “wonld: @ibut 
indirectly, no, he has no role. That is why I say it should be 
really quite separate. 


MioemeonyMKOsG MreseChairman, I) guessiyl wasmronejsjof ithoseyewho 
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were unfortunate not to experience your presence apie werent 
Legislature and in committees and I would like to congratulate you 
On your presentation. 


Mr. Lawlor: Did you say unfortunate? 


Mr. Shymko: Unfortunate, definitely unfortunate. 12) read 
your various statements in Hansard--not everything but some of 
it--and I would like to say that your presentation today is the 
first practical list of suggestions and recommendations that I am 
sure we will be deliberating on. 


I simply wanted to comment and maybe ask a question or two. 
There seems to be a parochialism, or maybe the most appropriate 
word would be provincialism, at this level of our jurisdiction in 
the provinces in terms of the wider scope of concerns. It is 
unfortunate that the first reaction, and it may be felt by a 
number of members, is that is not our area of jurisdiction, let us 
not open up a can of worms, it is a federal area, why do we need 
these headaches, we have got enough problems with user fees and 
other things, with OHIP and education and other areas, than to 
dealawictne this: 


There is a perception that at least I have. The public has 
not certainly perceived it. Many of us have been involved, I am 
Sure, in the past in signing petitions and having been approached 
by various organizations who have had concerns in the area of 
human rights and they do not make that distinction between federal 
parliamentarians and provincial parliamentarians. 


There is also a need, and I think such a committee would 
establish that need, and perhaps assist in educating our own 
legislators and making them more aware of the concerns of the 
issues of human rights, not so much domestically as 
internationally as well, because civil liberties and political 
rights and freedoms are indivisible. What is happening outside of 
this country has very often a great impact here, and what we are 
doing can certainly have a great impact in a positive nature in 
the legislatures and policies of other countries. 


I have pointed out, and you reiterated it so well, that if 
we succeed in freeing an individual and Saving the’ life of Wa 
parliamentarian or a prisoner of conscience in amending policies, 
in changing policies, it would be the greatest accomplishment of 
this committee. 


The irony and the frustration, having heard®s fromm@eMr 
Mitchell and perhaps expressed by others before, is that it is an 
area of federal jurisdiction and yet there is no parliamentary 
committee or subcommittee at the federal level that deals with 


human rights per se, outside of the federal human rights 
commission. 


SZ Oa es 


The Helsinki group is trying desperately to be changed into 
a subcommittee of the standing committee on external affairs, and 
they have problems in even obtaining that type of status. So what 


a7 


Wee WOULD | dO, liere Sintethise province, | I°*donit eknowssabouc. other 
provinces, is perhaps create a precedent of a legislative 
committee to deal with these issues hoping that this 
WOULd- = LOgiCal ly, = li = SsnOULde tL LOW mine ther eGpposptes adLrectaon.. 1 
think, at the federal level, we should have a parliamentary 
committee joined perhaps with the Senate and the House of Commons. 
If what we do here will have an impact and will assist the members 
of the House of Commons and the senators who want to create that 
subcommittee, we will have accomplished a great deal. 


I think we can have a great deal of impact through moral 
Suasion, in that here is a provincial legislature that would have 
given that status which normally should be expected at the federal 
level. I am very optimistic. From all the arguments you have 
pointed out, there is no doubt the need exists. 


I have been sSurprised--as Mr. Philip mentioned, we 
questioned Senator Neiman on the Inter-Parliamentary Union and she 
almost categorically stated that there iS no way that Ontario 
could have a separate status in terms of membership. We have the 
status not only with the Commonwealth Parliamentary Association, 
we have it with the International Association of French-Speaking 
Parliamentarians in Ontario, which has just been accepted, along 
with Quebec and New Brunswick. 


Tieeros de shock=e that yous sald that) Ontario. «pays. moneys.ool 
would like to get more information. IS this something you can 
document? 


Mr. Lawlor: Maybe I had better be clear on that. I was 
thinking more of the commonwealth parliamentary. I am sure we pay 
there. It may be that the parliamentary union is a separate body. 


Miser nYinkK Oca! temyOUs COU LOE eiind ss .Outerand forovade” uwsSeewLth 
some documentation that we indeed provide some financial 
assistance or assign some funds to the Inter-Parliamentary Union, 
it would facilitate our argument to have some status of 
representation on the Canadian delegation. I would appreciate it 
if you could possibly follow this up with some evidence to this 
effect. 


Mig Lawlor -aeMr.  slhymMkO;, = SdeC line. leedOn tLomwatiiw tom get 
Married today. I will turn to your chairman and suggest that he is 
in a position to discover that rather easily or delegate it to 
someone. Inquiries in the Speaker's office or the Legislative 
Assembly office as to their budget would disclose that rapidly and 
easily and I suggest you check that. 


I want to apologize. I could be wrong with respect to that 
particular body. The one I really had in mind, and I identified 
the two, was the Commonwealth Parliamentary Association. There is 
no question about giving money to them. 


Mr. Shymko: So you are noc too sure about that 
particular one? 


MIA DaWLOGceNO.eEYOUrTCOUuLG Checke Lt our. 
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Mr. Shymko;: I think we should pursue that. In the area 
of jurisdiction, from the established programs financing proposals 
of cutting it, we see the federal government moving into the 
Jurisdiction. Of, .education, in having -a, greater “say fe amegqr carer 
role. 1 don't ‘see Fanythings es 4nconsistent Jing «tiemenrovincwas 
governments playing a greater role in the policy decisions on 
external affairs. 


The irony is that in the areas of economics and trade we 
have assumed an international role for economic reasons and the 
profit motive and other materialistic aspects of social and 
economic survival are very important. And we have taken on the 
international role including our own trade missions. When it comes 
to human conditions and the lives of individuals, the basic 
fundamental aspects of human survival, I think there is obviously 
almost a contradiction. Why do we hesitate and why have we not 
assumed this type of role internationally? 


I was intrigued by a particular aspect, the role of 
provinces in the area of External Affairs. I have always had the 
impression that of all the federal departments, External Affairs 
was the one most isolated to the senior mandarins in terms of 
policies, very little access or impact of public opinion. It was 
almost relegated to the select few of the top civil service. 


That iS a perception, I guess, that many people have. So the 
more we can open up public input and provincial input, in this 
case, or input from elected representatives at the provincial 
level into the area of External Affairs as part and parcel of the 
type of change--I don't want to say populist type of change, but 
certainly a positive impact in the representation of policies that 
are representative of the concerns and feelings of Canadians. I 
was intrigued by this. We would be playing a major role in that 
area of change of External Affairs policy. 


As to the trade offices, which are under the jurisdiction of 
one .of the. ministries. and the role of {the =Minister oer 
Intergovernmental Affairs (Mr. Wells), we would have to change the 
perception of the role of those trade offices as perceived by the 
Minister of Industry and Tourism (Mr. Grossman) and the role, 
perhaps, of the Minister of Intergovernmental Affairs who sees 
basically the provincial-federal relations as he deals in the two 
areas of jurisdiction. There may have to be an expansion or at 
least a different perception of their roles by these two key 
ministers. 


Mr. Lawlor: They would get astigmatism. 


Mr. Shymko: Do you feel there may be some grounds for 
obstacles and almost a resistance to expanding that role? 


Mr. Lawlor: I have no doubt they will be resistant. 


Mr. Shymko: The other area concerns the Minister of 


Labour, who has ministerial responsibility over the Ontario Human 
Rights Commission. 


You said you hoped this committee would become the forum, or 


1S 


a House committee on human rights, so to speak, to which the 
Ontario Human Rights Commission would be reporting. Presently it 
LepOresme COmethe* Minister »ofe= Labour.” “There? may e'be “almost "a 
confrontation here over areas of responsibility of that particular 
MenlScry serie Chis. committee = ewhich -*deals exclusively with the 
Ombudsman's office, demands that the Ontario Human Rights 
Commission report to it, I see the logical argument that we should 
assume this area of responsibility and expand our mandate, but it 
is a major change of responsibilities. 


MoomebawLOoremeMn. @'Shymko,mecirsty or, tally you, don. t)) demand. 
Most of the time I think it is unwise to demand. You request and 
then if you do not get what you want, you wait a while. Patience 
may be the only virtue. 


Second, most commissions and bodies--well, this is not true 
either--but many of them report to a particular parliamentary 
committee. The Workmen's Compensation Board appears yearly before 
one of the committees of this House, social development or what 
not. It 1S an accepted practice. The only report one makes is not 
to one's minister but to the Legislature in between. 


becom, twchunkert Cm seea Seadicalmmoves tomsuggest ‘and = consubt 
with the minister himself and see if it would not be of benefit to 
the committee and to the government as such to have the Ontario 
Human Rights Commission report at some point. For instance, the 
public’ trustee of sOntariom and’ the official ‘guardian's’ office 
report to the annual estimates of the Attorney General. There is 
quite a wide swath who do come in and report and send their 
representatives for questioning and to supply information. 


Maybe I am too sanguine about this. But they often welcome 
some place they can go, some intermediate body, some relatively 
neutral ground upon which they can voice their peculiar problems 
with some hope of alleviation. Ministers are extremely busy, and 
it is only a small segment of what they are doing. Very often, I 
think ministers find some of these things irritants rather than 
causes OLmreiuler s50,) Olmtnie whole, l-don tathink vouswould Lind 
much resistance there. 


yeeCONLCSS. sChatee i eeconSidcrma 1 Ceein Sethismeredard™ | largely 
educational. You are not going to castigate, except perhaps in the 
Scenat tose OrselndianmeAtrarrs ,estne Luncertonsi ands workings. of that 
particular agency. But it will make you aware of the range and 
Racure= Ofte human * eights =problensain @thiss province, #sandeell don?t 
think most members really are. We have our own problem people who 
come into our constituency offices; we are aware at that level. 
But we don't have a complete picture. 


SEU p. mes 


Mrwechaleman slum) goings tOmnave tom juMNp.-in@ihneresa Paty. we 
want to thank you for taking the time out of your day to come down 
here and share your experiences with us and offer a wide range of 
recommendations, which I am sure are going to be helpful to us in 
Our deliberations. Thanks again. 


How does it feel to be on the other side of the table? 
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Mra-<Lawlor: © First# of gall itd syenicemstosbemhamircesaman, 
unlike some people. On the other side it's better at that end. 


Mr. Chairman: Thank you again. 


Of course, we also have the originator of all our problems 
with us here today. 


Mr. Mitchell: And he is usually quite brief. 


Mr... Chairman; «Jim, ) we thought: i1tei.would begenetprul alo Grne 
committee to extend an invitation to you to appear before us to 
assist us by telling us your reasoning behind why the resolution 
waS placed in tne first instance and perhaps some recommendations 
you may have in regard to how this committee can report back to 
the Legislature. 


Mr. Renwick: Mr. Chairman and members of the committee, 
it was with some trepidation that I received the invitation to 
appear, because the course of the discussion this afternoon has 
raised all the unanswered questions that were involved in the 
resolution I originally put to the assembly. 


May I say, however, right at the very beginning how grateful 
I am that your committee decided in this new parliament to seek 
the approval of the assembly to complete the work begun by your 
predecessor under the distinguished chairmanship of my colleague 
Patrick Lawlor, then the member for Lakeshore, and how grateful I 
am that the assembly gave its approval to your continued 
deliberations on the resolution that was passed unanimously by the 
assembly on May 29, 1980. I look forward to your report on ways in 
which the assembly may act to make its voice heard against 
political killings, imprisonment, terror and torture. 


The resolution speaks to the political oppression of 
individuals by killings, imprisonment, terror and torture because 
they attempt to exercise their political rights. The resolution 
asserts the primacy of individual political rights in their most 
elemental sense over and against the power of the state in its 
most brutal form. 


I wish to address one aspect of your work. There are others 
that I will comment on, but there is one aspect which has arisen, 
of course, in the discussion this afternoon and which is implicit 
in some of the remarks my colleague Mr. Lawlor made and in the 
concerns Mr. Mitchell expressed, to which Mr. Shymko addressed his 
comments, perhaps in a more optimistic sense than Mr. Mitchell, 
and that is the concern which ran throughout the original debate. 
Everyone wanted to support the resolution when it was put forward 
and, of course, everyone did speak for it, with one exception, I 
think, and then not on the question of the substance of the 
problem but on the question of whether or not it was a matter 
about which this assembly could speak out. 


The question, therefore, and I think a fundamental one, that 
your committee, if I may, with deference, suggest, must address in 
your report is what is the justification for the assembly to speak 
outee 1 believe "that until the vanswer ato. thatwquestionm ompuceCoen 


rant 


the methods by which it can be carried out cannot be clarified in 
any certain way. 


im belTievermeche celervs my ustiupication efor iithessassempl-yveato sspeak 
Out on these questions. I am speaking about justification in a 
legal sense or in a jurisdictional sense, which was the term used 
by my colleague. I want to spend a moment or two on that 
JUStirication. I’ am not Suggesting for a” moment that*® what I “have 
LOW SdyeaiS  GCCnecdsinessctonesOr iSenot™ subject tomdispute./ Buc 1 edo 
Pet lovem@mciClcee co mmegucti£1cats Olm=LOr mem ItnisweaSsemolymewlenineeLts 
jurisdiction to speak out on these matters. Indeed, I would go so 
Poal@acmcOmscd ymeClatettm SunotmagicedLch tor) justi ticalilonsDotethacs 
having established the justification, you may very well find that 
there is an obligation jurisdictionally for this assembly to speak 
Outs 


Let me make it very clear that I am speaking about the 
assembly; I am not speaking about the executive branch of the 
government. I do not believe that within the framework of the 
resolution which is under your consideration for report to the 
assembly we were speaking about a role for the government in its 
executive capacity, nor were we speaking about a responsibility of 
a particular minister of the crown. If asked to I can perhaps come 
DaCkecoOethatraspect offit. 


I am speaking simply about the assembly as such speaking out 
with respect to these elemental civil and political rights beyond 
tree borders of Canada. I make that distinction because some people 
may think it is somewhat self-righteous for us to be speaking out 
beyond the borders of Canada about these matters. I think I should 
address that particular problem before I move on to the basic 
justification. 


It is the responsibility of the assembly and of the 
government in each of the provinces and other jurisdictions in 
Canada and of the federal government to talk about, deal with and 
PEOvecCt tne =Civrl= and pOlitical™ righntsmormepeople *within Ontario, 
within the other provinces of Canada and within Canada as a whole. 
That is not to suggest that we are in any way perfect in the 
protection we provide to the civil, political, cultural, economic 
and other rights of citizens. But our parliamentary institutions, 
of which we are one component here, have that responsibility as a 
whole and not in any special “or particular sense. So I do not 
think we can be accused of self-righteousness by purporting to 
Suggest to other states or other governments or to take a stand in 
the international sense about these elemental civil and political 
rights to which the resolution is addressed. 


Piel Cane tunrn NOWmeULOl™ ther mainwequesti1on: a What) sis, the 
justification for the assembly to speak out? First of all, Canada 
has ratified the International Covenant on Civil and Political 
Rights. It has ratified other covenants as well, but I want to 
speak about the civil and political rights because it is those 
elemental rights that were of immense concern to me when I 
Originally placed the resolution before the assembly. Canada has 
ratified the International Covenant on Civil and Political Rights, 
wnich in substance gave legal expression to the United Nations 
Universal Declaration on Human Rights. 
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I think there is a very clear nexus with respect: to the 
relationship of the assembly to those covenants. First of all, we 
all recall that Bill 7, which was just passed, and the predecessor 
of the Ontario Human Rights Code, contain a reference specifically 
to the Universal Declaration of Human Rights. The reason that is 
so is that it is in the nature of our federal system of government 
that the federal Parliament is responsible legislatively with 
respect to matters within its jurisdiction and, legislatively, the 
provincial government is responsible for those matters within its 
WULISGLCeE Tony 


3:40 p.m. 


The broad spectrum of civil and political rights in Canada 
fall to be dealt with by both levels of government. Canada, when 
it adhered to, or acceded to, the international covenant, bound 
Ontario by that act in international law, so that Ontario is bound 
in the international community with respect to the performance by 
Ontario of its obligations within its legislative competence 
through that covenant. 


One need not take my particular view of that. Should the 
committee, or the counsel of the committee, wish to consult about 
that matter, if you need to establish that connection between 
Ontario and an international covenant operating in international 
law, and the obligations of Ontario with respect to that covenant, 
I could “certainly recommend that you “consult with Mr Hoag Alzag 
Leal, who was until recently the Deputy Attorney General of the 
province. 


He is extremely knowledgeable on the whole question of the 
impact on Ontario of the international covenant and the problems 
which have arisen by reason of the accession of Canada to that 
covenant, let alone by the failure of the government of this 
province to have introduced legislation into the assembly to make 
certain that Ontario itself, within its legislative competence, 
accepts fully the obligations imposed by that international 
covenant on Ontario by virtue of Canada's adherence to the 
international covenant. 


Those are extremely legal matters, but there is no question 
in my mind that the link between this assembly and_ the 
international covenant can be established clearly in law. I may 
also say that I would like to move beyond that, and I have some 
solace in) moving beyond that strictly legal ‘view of Jit Sbecauseme 
happen to have received a copy of the report ‘to the House of 
Commons respecting Canada's relations with Latin America and the 
Caribbean. dI:sam not certain,” butei I) believe® this® is) the @secona 
report” of thes*subcommittee’ on? Canada’s™ relations = withemue one 
America and the Caribbean. 


It is interesting that in the course of its comments with 
respect to human rights in that area, but without specifically 
addressing its attention to any particular place in Latin America, 
it did have a surprisingly appropriate statement to make about the 
very question which your committee is considering. Let me just 
lead in to it, and I can leave this with the committee. 
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Paragraphs 22 to 33 dealt with questions related to human 
rights in the ambit of the authority of that particular committee. 
TERONT Va UOCeCMELIetDal te LeOMmsenl elt States, anda thiismiustipy way Of 
introduction to the key sentences which are in this report: "Human 
rights embrace civil and political rights, which are the means to 
give effective expression to the needs and dignity of every 
person. Among the most important of these rights are"--and a 
number of them are stated, but the one pertinent to the specific 
GCEeSOIULIONweDeLOLe “Vous sisuee cies sL1ght Mot. to, be "sub ected to 
torture, Or COC GoUcL, inhuman or degrading treatment or 
punishment." 


Then--and these are the two key sentences that I would like 
to quote from this report--"The subcommittee affirms that human 
rights repose in individual human beings and not in states. 
Consequently, the discussion of human rights violations in any 
country does not constitute an infringement of state sovereignty." 


Then it goes on: "We assert that these rights"--the next 
five words are in italics--"do now repose in human beings and 
that"--and the next four words are in italics--"States and all 
people have an obligation to recognize and protect them. It is 
Olbveetne sLealizatc1on yOftethismobligation that is stall tragically 
incomplete." 


So it would appear that subcommittee took that position, and 
I certainly would think it could be adopted by your committee. I 
think you could take the position that the Ontario assembly 
Sveak ind meOULmEOnemcChis @eissucmmic, snot infringing “the = states 
sovereignty in any international legal sense at all, because we 
have accepted the international covenant with respect to 
Ourselves. We have a right, a duty and an obligation to speak out 
about the performance in other parts of the world of the 
provisions of that covenant in so far as they relate to the 
deprivation of human beings of any of their basic human rights. I 
think it is possible to answer the jurisdictional question 
authoritatively, decisively and clearly with respect to _ the 
justification for this assembly speaking out. 


Let me go on briefly to one or two other matters simply 
because they are of concern to the committee. I will pick up where 
I stated that I was not thinking in relation to the government or 
Geo LSC re Ole geCiClulCLOWNsmOless Che, SexeCcutives= Dranchy) of 9 the 
government--I was thinking solely of the Legislative Assembly. I 
was trying to address the question of a modus operandi within our 
framework that would permit us to deal effectively with this 
question. I believe it would be unwise to provide a jurisdiction 
for any of the existing standing or select committees of the 
assembly in this area. I think it would lead to a lack of clarity. 


Each of those committees has responsibilities received from 
the House and I think it is fair that those committees should be 
Mester ccedmstOestic samolt mOrmmcneE Cerri tonal s)tirasdiction of: the 
province of Ontario as such. I do, however, believe there is a 
device that would be open to us and that would be to establish 
what I have called, for want of a better term, "a Speaker's 
committee on the universal declaration of human rights" or some 
such committee as that. It would be neither a standing committee 
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nor a select committee of the assembly. It would, however, be a 
committee of the assembly provided that in due course the 
procedural affairs committee, or your committee in concert with 
the procedural affairs committee, decided to establish by way of 
the rules some such form of committee that would reflect this 
concern. I believe it is a legitimate one for the assembly to 
speak out about. 


It would have the added advantage that, to the extent I am 
aware of it, it would be through the Speaker's office that liaison 
is maintained with the parliamentary associations--Canadian, 
commonwealth and interparliamentary, all of the various 
parliamentary commissions which are available. So it would have a 
Connecting linksin this field to sactivates=or motivaccmorssdc tami 
touch with people in other parliamentary associations throughout 
the world that are concerned about similar matters. 


S50 fei. 


I believe the title of such a committee would mean that it 
would have a status under our rules which could be reinforced by 
an adequate mandate to carry out the work which would be referred 
to it. I may say, however, that I think one should move with 
Caution with respect to the limited mandate. I do not think there 
is any point in our establishing some generalized committee under 
such a name if it is going to raise expectations which it cannot 
in any way meet. 


The whole tone of the comments which I made in the assembly 
on the original introduction of it related to my concern that in 
some small way, but in a very clear, definitive way, we take hold 
of this (problem and. Speak out in this” area.) lo throw stig 
Suggestion out for what it is worth, in order to separate out the 
nature of that committee from the regular committees of the 
assembly, standing or select, and also to distinguish clearly that 
it is a vehicle of the assembly and is not a matter related to the 
executive branches of government, which would have some very real 
problems with respect to the kinds of matters that this resolution 
addresses. 


One comes back to the fundamental; that we sit in this 
assembly as representatives in a democratic society and have the 
ability and the freedom to operate without fear of infringement of 
Our civil and political rights in the parliamentary sense. It is 
therefore that kind of sense that we have of the fortunate 
position which we are in, in a political sense. Having these 
protections, having the freedom from fear, I believe imposes on us 
an obligation to speak out in order to lend what little voice we 
may have to protect people in other countries who, in one way or 
another, are deprived of these civil and political rights, or who 
exercise them with significant fear and concern. 


The one thing which is very clear, of course,” 1S that eve 
in the two years since the resolution was introduced, the human 
rights question, the civil and political rights question has been 
one of the major questions which has been before any number of 
bodies and is of immense and deep concern to us all. 
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My last comment would be that such a committee could liaise 
with and, if agreeable, act in concert with, the bodies that you 
have interviewed--the International Commission of Jurists, Amnesty 
International and others. Nevertheless such a committee, that is, 
a Speaker's committee, could be supportive of, but would have to 
be extremely careful not to tread upon, the legitimate 
Jurisdiction, in a nonpolitical sense, which those bodies have 
tried to exercise, so that their work would not be hampered or 
infringed upon by the creation of this committee of this assembly. 
Within that framework I think it would be possible to devise the 
name for the committee, the mandate of the committee in its 
limited sense, and provide a useful vehicle for the work of the 
assembly. 


The composition of the committee should be similar to the 
composition of other committees. It should be representative of 
the political parties in the House on a proportionate basis. It 
should be established in the rules of the assembly so that it is 
Glearly there as a special and unique institution of this 
assembly. 


I do not believe it would be beyond its ambit, in careful 
liaison with Amnesty International, to adopt the criteria for 
prisoners of conscience that association has adopted, and on a 
Specific and urgent basis speak out in individual cases when 
warranted. But those are matters to be left to the committee as it 
evolved, reported to the assembly, and had an opportunity to have 
further guidance from the assembly about the extent of its role. 
But, in the limited sense, I think it is possible to find one's 
way through these jurisdictional problems to an actual committee, 
which is a committee of this assembly as such, to speak out about 
these elemental violations of human rights by the brutal force of 
OppresSive regimes in other countries in the world. 


Mr.3 Chairman; elm done t@eknows whether jeacanmeadd seanything 
further to that, but those are basically the comments I wanted to 
make and I appreciate the opportunity to be present today. 


MreevShymkozgal shavers twou questions): @Mr. Chairman, to Mr. 
Renwick. I think one of the things you have stressed is the impact 
of the international covenant of human rights on the citizens of 
Ontario, and, in my understanding, on some of the Legislature and 
perhaps some of the implications that may necessitate some changes 
by virtue of Canada's adherence to the covenant. You suggested 
that perhaps the committee could ask Mr. Allan Leal to appear 
before this committee to provide details. In the light of my 
understanding that we may have some problem timewise in regard to 
further witnesses, I just wondered, Mr. Renwick, if you could 
generally detail what some of the serious problems are. 


Mieeehenwickcm) edoOnucwichinkselaiwassmthinkinggmoh © specie 
serious problems. I was speaking about the fact that I believe it 
to be clear that there should be introduced into the assembly an 
act of the assembly that would adopt for Ontario the international 
covenant. That is the missing link at the present time. Canada has 
adhered to that covenant. By virtue of its adherence, it is clear 
iiseinternationals law. that .)thessprovisionswof pthat. apply. to» the 
province of Ontario. There are many statutes of Ontario which 
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affect rights given under the covenant. The missing link is that 
the government nas not seen fit to introduce legislation adopting 
that covenant here in Ontario so that it is the yardstick by which 
all our legislation must be judged, even though the government has 
been engaged in discussions about compliance with the federal 
government. 


My main point was simply to make the connection that there 
is a legitimate obligation on Ontario to comply because it has 
been made a party to an international covenant and, therefore, it 
is legitimate for Ontario to say we have a voice in what people 
are doing in other countries with respect to their compliance to 
this covenant. 


Mr. Shymko: Correct me if I am wrong, it had always been 
my understanding that if a country's national government, even if 
it is a confederation of provinces, adheres to or signs a United 
Nations covenant it iS binding on all levels of government. It 
does not necessarily require a provincial statement of adherence 
but automatically both the federal level of government and its 
area of jurisdiction and the provincial levels of government and 
their areas of jurisdiction have to comply, or at least have 
indicated compliance, with that particular covenant. 


ART. 


Mr. Renwick: I have said all that I think I can usefully 
Say on that. That is a very real question but that is the question 
which you should leave to counsel for your committee, because it 
is clear on the basis of the legal precedents that Canada can 
adhere internationally to any kind of a covenant it wishes to 
adhere to. Whether or not it is binding in Ontario would depend 
entirely on the act of Ontario. The classic words were that the 
federal government cannot encroach on the legislative jurisdiction 
Of a province by end running through the international field. The 
conventions in other cases so said. 


That is why Ontario, having a certain sovereign legislative 
jurisdiction, to the extent that human rights are involved in that 
jurisdiction, which they are, for example, under our own Human 
Rights Code, are purely Ontario matters, nevertheless you will 
find many of them repeated in the international covenant that 
Ontario is a party to, not by virtue of signature but by virtue of 
Canada's adherence in the international community. 


I ‘wanted toitry. ito }establish a )jurisdictional. basiseecam 
Ontario, in turn, speaking out about infringements of the kind of 
Civil liberties that we have here in Ontario when they are abused 
in other jurisdictions, particularly in those jurisdictions which 
have also been signatories of the same covenant that binds us in 
Ontario. There are now 60-odd nations that have adhered to the 
international covenant. For example, El Salvador has adhered to 
the international covenant. 


I hope Ii have answered ‘that “question, but’) I? wantedueta 
establish jurisdictional basis. I believe it should be left to 
your counsel as you are best advised. 


#5)) 


Mr. Shymko: My second question was with regard to your 
proposal of a Speaker's committee on the declaration of human 
rights. I was somehow surprised because you were the mover of the 
Original motion to expand the mandate of this committee, and I had 
the impression that your intention had been to simply expand the 
mandate and to leave the present select committee on the Ombudsman 
as such, which is also a vehicle of the Legislative Assembly, to 
deal with it. 


It seems you are now Suggesting it iS not this committee but 
a separate committee--a Speaker's committee--which would leave the 
select committee on the Ombudsman to deal with the Ombudsman's 
administration of his office and its mandate, and a separate 
committee dealing with human rights in addition to this one. Is 
that my understanding that you are proposing something completely 
different now? 


Mie ee RONWICK> al Seam = noteuw proposingm something socompletely 
different, but at the time I introduced the resolution I wanted to 
find a vehicle that was in existence to which this matter could be 
referred. By a process of elimination, and because of the 
graciousness of my colleague, it went to the select committee on 
the Ombudsman. I had no sense that necessarily the select 
committee on the Ombudsman would be the body which should carry it 
out. I never did have that sense. I always had the concern that 
the regular committees of the assembly should be dealing with the 
regular world of the province, but I wanted to get at a different 
vehicle. 


Mr. Shymko: What ewouldi bee = yourmeOblectionse., to; “this 
particular select committee dealing with this area of concern in 
an expanded mandate, Since my understanding is we are a vehicle of 
the assembly? Any specific reasons why? 


Mreeekenwick-ss Oniyechemsconfusron,;a@candim the § burdenwsor gwork 
It has been my sense that this committee has a heavy burden of 
Nomi LCOmisee ane eimportantmrcommittee: fand! = it ‘wast @calledisunto 
existence to deal with the creation of the new Office of the 
Ombudsman, which is a territorially limited operation. It would 
make much more sense to me that we do not pretend that this select 
committee, or an equivalent standing committee, should be dealing 
in the area which I am concerned about, which is basically regular 
internal Ontario matters of one kind or another. I think there is 
something to be said for a uniquely distinguishable body. 


MraeeeonymkO : @atleanUSCaewanteectO —eCOmments MithategiMr.) Selawlor 
certainly convinced me that this committee would not have enough 
time in terms of its work to do-- 


Mr. Renwick: Mine was only a suggestion as one of the 
things that you might consider in developing a method of dealing 
with the question. 


Miele Ds eeleewOnder =1i™ yous Cale tel Pe me=what =you = Scer as 
the procedure, the typical procedure in dealing with a particular 
human rights issue. If we did have a Speaker's committee, then I 
assume that the Speaker would relate directly to the Secretary of 
State for External Affairs or he would relate to the parliamentary 


Zo 


associations or he would relate directly to the United Nations, or 
is there a division there? 


One of the things that I found very refreshing in your 
remarks was that I think it was a comforting rebuttal to a few of 
the things that made me very anxious in regard to what Mr. Flis 
Said this morning, that somehow provincial parliaments did not 
have jurisdiction over these matters or that certain bodies should 
watch that they do not step on other jurisdictional toes, namely, 
those of the federal government. Indeed, I think some of your 
remarks this afternoon would make a good introduction and 
justr£ication for;our report) andi. think ‘weymightelookmareithatian 
the drafting. 


What is the role then, that the Speaker, after a resolution 
had been passed in the House, would report on certain matters to 
the Minister of External Affairs or would report to the Speaker of 
the House of Commons, or how do you see this operationally? 


Mr. Renwick: I am sure other members of the committee 
could add) to the ramifications, of it, but vtedid. strike@men thas 
the Speaker, by virtue of his office, is’ in touch with) orenae 
avenues of communication with all of his fellow Speakers 
throughout the Commonwealth and throughout the Inter-Parliamentary 
Union and all of those other bodies which exist. So this being his 
committee, if the committee then decided to take some specific 
action, one way in which this could be done would be simply 
through his counterparts in other parts of the world. 


To think it would be an wunuSual sithation@iior ‘himmtomga 
ahead, as Speaker, and deal with the Secretary of State for 
External Affairs, for example. I think we should be talking in 
assembly terms and in the United Nations terms so far as the work 
of this committee would be concerned. I do not say that it would 
not be possible for the Speaker, in his capacity as Speaker of the 
Legislative Assembly of Ontario, to bring before the assembly in 
Ontario a specific resolution, for example, requesting the 
government of Ontario to communicate with the Secretary of State 
for External Affairs® on «such “and ™suchreal “matter Sei) G@tisweramean 
urgent matter or a matter of life and death or a matter that could 
be best dealt with in that kind of term, then I think it should 
come through the assembly to the government and the government 
should be making the request on the authority of the assembly. 


Mr. Philip: Following your earlier arguments, would you 
see any instances in which, because of the need for haste, and we 
were told in some instances the moving quickly is the difference 
between saving someone and not saving him. Would you see any 
instances in which the Speaker of a provincial assembly, of a 
committee like this, would communicate directly with the consulate 
or the authorities of another jurisdiction, a foreign country? 


4:10 p.m. 


Mr. Renwick: Assuming that it was within the mandate 
Which is established for the committee, then if the committee 
meets, makes a resolution that directs the Speaker and the Speaker 
accepts the direction to communicate directly with a particular 


—~ 


Zo 


ambassador from another country to express on, say, a guestion of 
conscience about a particular person in an urgent sense I do not 
see any reason why that should not be done, always with the 
knowledge that a report of this committee would actually have to 
come to the House. 


There would be emergent situations where I think it would be 
consistent with the terms of reference of such a committee and its 
mandate from the House to speak out. For example, it might have 
been that if there had been such a committee--not that it would 
have stopped the event--when the former Prime Minister of Pakistan 
was about to be executed and many people were raising their voices 
and it became urgent to do it, I think a communication from the 
Speaker of this assembly to the ambassador of Pakistan in one 
instance or to the Speaker of the assembly, if there still is one 
in Pakistan, would have been a valuable avenue of communication. 


I emphasize this all within the framework that I do not have 
any great expectation that we are going to accomplish a lot, but 
we will have added a significant voice, I think, to this basic 
concern about what happens to people like ourselves if we have the 
misfortune to be under oppressive regimes in other jurisdictions. 


Mr. Philip: Would you agree that pressure from outside 
countries has more often been successful when they are dealing 
with individual persons who are being persecuted rather than with 
Beoups (OL persons, and, 1£° °so, would you suggest that this 
committee deal with individual cases rather than groups of cases? 


Mr. Renwick: Certainly my own personal view, and I think 
it was implicit in my remarks, is that I am talking about human, 
cuvil wand = Political, rightsss in) stheir elementary, “individual 
sense--that is, about individuals. Without intruding on Amnesty 
Pnicernationals, as “1 gsaid,jel think that» is a very, .good model., It 
should not be slavishly adopted by such a committee, but I think 
there would be many situations where a declaration about a 
Prisoner of conscience adopted by Amnesty International, a 
statement by a Speaker's committee of this assembly in its 
individual elected representative sense would be most helpful. 


Mremechilips, Wouldy yous contine the ~workssof the (committee 
to the two categories that were suggested by Mr. Lawlor, or would 
you broaden the focus of the committee? 


Mr. Renwick: Generally I think I would accept what Mr. 
Lawlor has said. I would perhaps come at it a little differently 
in that this committee is not designed to conduct surveys of 
incidents all over the world but simply to try in a consistent way 
to intervene where it is urgent and important that such an 
intervention be made. 


~With the degree of political oppression in the world there 
is obviously a degree of selectivity about what one does. You 
can't solve everything. But I do not think you should be deterred 
Or we should be deterred in the assembly simply because we can't 
solve all the problems. 


Mrs roll se Ssemam scCOnds DOING ;maMr wesLawlor ssuggested a 
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separate report on this particular area. In your suggestion it 
would be a report of a separate committee and an interim report on 
the individual problems where there is some pressing need. Would 
you see the provision in that of minority or dissenting reports 
within that framework? Or do you feel the committee must reach 
some kind of consensus or the report will not have any effect 
whatsoever? 


Mr. “Renwick: \)That™) is ‘a® /tough ™@ questions sy taiwouldmaoe 
inclined to think it should not be a vehicle for importing into 
Ontario the animosities of abroad. Therefore, I would tend to 
think the committee should establish as itS main method of 
operation a consensus operation; in other words, nonpartisan in 
the broad sense of that term. 


Mr. Philip: I do not know of any instance where this has 
been done, but would it be a useful vehicle to setting up in the 
structure the provision that no minority reports could be filed 
and, indeed, that only consensus reports could be tabled? 


Mr. Renwick: I» would’ be» inclined tomthink sthatemwouldmape 
a useful guideline. I am not sure whether it would have to be so 
firmly established, but I think that would be the best way to deal 
with it. It is, in a very real sense, an effort by this assembly 
to speak with a single voice on particular matters of elemental 
infringements of civil and political rights. 


Mr. Philip: I am concerned in that I would not want to 
see this type of committee end up reflecting some of the political 
disputes that are happening in many of the very countries that-- 


Mr. Renwick: No, you could not. I think anyone who read 
either Mr. Grossman's or Mr. Rotenberg's comments in the original 
debate would clearly understand that there would be a great deal 
to be said for a rule of unanimity or consensus. 


Mr. Philip: Do you see this Speaker's committee that you 
are suggesting dealing only with external civil liberties issues, 
Or would you see it as also having within its mandate the dealing 
with of human rights issues that do not fall either under the 
Ontario Human Rights Commission or under the Ombudsman's 
jurisdiction in the province? 


Mr. Renwick: I saw it as entirely offshore Canada. I 
tried to state/%an ‘my’ remarks why ole §was® now tryingoeco sce 
self-righteous, to say that we are perfect here or anything such 
as that, but that there are many avenues available within Ontario. 
Whether or not they are used as fully as they could be, or whether 
Or not we are aS aware of them as we could be, there is the 
legitimate structural institutional world in which we live in 
Canada which has to act in those situations. 


It is quite legitimate if somebody else says, "Well, why are 
you in Ontario doing this to us here when you are not looking 
after’ so-and-so” in) Ontario?" *thatwis) finesse that is) parteroremcie 
mutuality of accepting international covenants. 


Mr. Chairman: Are there any further questions? 
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Thank you very much, Jim, for appearing before us today. 
Mr. Renwick: I enjoy being on both sides of the table. 


Mr. Chairman: We StL nave a few minutes before 
adjournment. Is there anything that anyone may want to bring up 
now? 


Mrescookesgel Mshoul dwabrings this= tor thesmattentions tof) © the 
committee; it was brought to my mind this morning when, as a whip 
for one of the parties, I got a request on my desk from the 
pension committee to have an extra sitting. The procedure that has 
been followed has been that schedules are struck for committees. 
If those schedules in the times that the House is not sitting are 
to be changed or added to, all three whips for all three parties 
have to agree to that change in schedule. 


4:20 p.m. 


When the pension committee decided it wanted to have an 
extra sitting, before they scheduled and agreed to that extra 
sitting there waS a unanimous decision. In other words, several 
dates were looked at until they could come to a date when every 
member of the committee could attend or if there was a member who 
was not really concerned whether he or she would be absent, and 
that date was accepted. 


I spoke with our House leader and then later this afternoon 
I spoke with Jim MacKenzie, in the government House leader's 
office, who indicated this procedure would also have to be 
followed for this committee. 


I would like to indicate to this committee that I think we 
should look at an alternative date to next week. With only two 
committee members voting, as whip for my party I simply couldn't 
agree to this committee sitting next week. 


Mr. Mitchell: Mr. Chairman, I gather what we are facing 
here is some form of parliamentary veto that is allowed for. I 
Suggest it was clearly indicated yesterday the commitments that 
most of us have given. All I can suggest to you is that you as 
chairman will have to ascertain whether there is another time 
available for sitting. At this moment I cannot give a commitment 
to any period other than what we had agreed upon. 


Mra Cooke: tkather sthanvesoundingmelikee sit isiiva eveto ool 
think there has to be a process in place for when members schedule 
their lives around a committee. First, we had our leadership 
convention; so there was no opportunity for me to take a vacation. 
Then I scheduled my vacation for the week right after the 
Ombudsman committee only because this committee was sitting this 
week. 


Team moteitry ing. toabe idictatorial orwsanything.» Iyjust think 
emis a procedure that -wasS put) into place for ‘the= protection of 
all three parties. 
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Mr. Mitchell: I will change the word from "veto" to 
"procedural" or whatever. 


Mr. Cooke: I do have some suggestions. There is still 
the option of meeting this Friday, there is the option of meeting 
the day before the House comes back into session or there is the 
option of meeting the week of the February 22. I don't know how 
that fits into everyone's schedule. 


An hon. member: It doesn't. 


Mr. MacQuarrie: That justice committee is already 
scheduled for the day before the House sits, is it? 


Mr. Mitchell; The justice committee iS fers cong the 
third, fourth and fifth. We are having some additional meetings 
the first and second. The only day left is that Monday before the 
House comes into session. As we discussed yesterday, a lot of us 
will be bringing family down for the opening of the Legislature. I 
only had the Wednesday and the Thursday that were available to me 
next week. 


Mr. Treleaven: Mr. Chairman, is Mr. Cooke "correct, inners 
statement? 


Mr. Chairman: I will have to refer that to the clerk. 


Clerk of the Committee: In the substance that each whip 
exercises an effective veto over additional days beyond those 
agreed to in the previously published schedule, yes, that is true. 
The wording of the motion is such that I would interpret it--and 
it traditionally has been interpreted--that each whip on behalf of 
his party exercises an effective veto over additional meetings. 


Mr. Treleaven: Are you referring to the whip of this 
committee or the whip of the House? 


Mr. Chairman: The whip of each party. 


Mr. Treleaven: What was the published resolution of the 
House? Could you read it, please? 


Clerk of the Committee: Mr. Chairman, there waS a 
resolution put by Mr. Wells on December 18, reading, I quote: "The 
select committees meeting during the interval between the first 
and second sessions of the thirty-second parliament do so in 
accordance with the schedule of meetings agreed to by the 
committee chairmen and the three party whips as tabled today." 
That schedule showed this committee to be meeting this week only. 


Mr. Cooke: So that does include this Friday. 


Mr. Chairman: 'I° think "the®™ schedule™= that = was =circulared 
only indicated the three days. 


Mr. Cooke: That was the schedule that was circulated in 
Our caucus but maybe it was not in the others, I don't know. 
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Mr Mi ccne less that was) in fact™™ the soriginalemscnedule 
Prac Was “SEC “~Or* Circulated by “the ‘individual@ whips, but =the 
secretary of the committee further circulated a timetable showing 
Tuesday, Wednesday and Thursday, and it was based on that final 
circulation by the clerk of the committee that others of us had 
made previous commitments. 


Mr. Treleaven: Mr. Chairman, De wWOUlLdmemoVemmtiiac "DOC 
schedules be adhered to--I presume we have no latitude with regard 
to the first, but we do with regard to the second--and that we 
deal with whatever we can deal with in the three days allotted, 
and that will be that. 


Mime Cli) se led Ow iOt mek nOWeWwie Le sVOUssd bes MOVING gamle salt 
sorry. 


Mr. Mitchell: He is moving that we-- 


Mr. Treleaven: That we sit three days, Tuesday, 
Wednesday and Thursday of this week, and that on Thursday at 4:30 
pem. we get up and go our separate ways, and we have fulfilled our 
duties to this assembly. 


Mr. Cooke: So you are suggesting that the South African 
trip not be dealt with? 


Mr. Treleaven: I am suggesting that we sit for three 
days. 


Mra Cooke: Thee =inplicacrons § OL Your =motion™ are *® that 
South Africa not be dealt with. 


Mr. Treleaven: No. Mr. Chairman, I have no implications 
to my motion. My motion is very simple: Tuesday, Wednesday and 
ihursday tril ~4:30. 


Mr sGookes ssihe implication of= yourssmotion sis = that: sithe 
Ombudsman would not be able to appear before us to deal with the 
BOUCI ALL LCan trip. 


Mr. Treleaven: I have no idea what we can carry out in 
these three days. 


Mr. Cooke: It has already been explained to you, when we 
dealt with this the first time, that the Ombudsman was not 
available Tuesday, Wednesday or Thursday; Sool thinkaoyvou 
understand the implications of your motion. 


Mr eM tcne lle = Mr Chatuman;,) - smuStee inter yect "ate “this 
point. The committee yesterday, prior to Mr. Cooke's arriving in 
attendance at the meeting, had agreed that we would sit to discuss 
that very matter he is talking about next week, and it had been 
done at that time, I believe, unanimously. I need say no more. 


Mr. Cooke: I think the motion was actually put, and I 
came in when the motion was being discussed. But in any case, 
whether I was on this committee or not, the letter from the 
Chairman would still have to come to me as whip. 
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Mr. Shymko: I have the same problem on February’ 17, but 
I was bound by the wishes of this committee. As I have indicated, 
the committee decided there would be no way you would be changing 
that date. I simply want to indicate that the presence of the 
Ombudsman may not be something that is absolutely required. We 
have a communication from the Ombudsman's office, a letter from 
him addressed, I believe, to the chairman of this select committee. 


If the committee decides to discuss this particular issue-- 
and my understanding was there was no hesitation to discuss the 
trip of the Ombudsman to South Africa, or at least I had no 
impression there had been any--perhaps within the time frame 
allowed by the House, to discuss this if possible on Thursday, 
could we take a look at the timetable and who else is to appear 
and try CoO Lf. tbethis eine 


Mr. Chairman: I think we are dealing with a resolution 
of the committee. As Mr. Mitchell mentioned, we passed a 
resolution. I think it was not quite unanimous--of course, Mr. 
Cooke and perhaps Mr. Philip; I do not recall the details--but it 
was passed by this committee that we would sit on February 17 to 
deal specifically with this matter, and my personal feeling is 
that we should leave it that way. 


Mr. PRIM p Si recall vOcingeagainsta tr. 
Mr..ChairmanssAlLeright. 


Mr. Philip: But even if it had been so, the problem that 
you face, Mr. Chairman, is the same problem I faced when I was 
chairing a committee; that is, unless you get the House leaders' 
consent--what that means is, unless you get the consent of all 
three parties--you just do not sit, and that is the problem you 
have. It is academic to say who is not going to be here. 


Mr. Chairman: I want to say that we are almost at our 
deadline point here. It is the wish of this committee to have the 
Ombudsman appear before us to discuss the question of the South 
African trip, and it is the wish of this committee, as indicated 
by a majority vote, that this would take place on February 17. For 
whatever reasons, if a party whip decides that is inappropriate 
and decides to exercise his--if you want to term it a veto, so be 
it, it will just be unfortunate that we shall not be able to carry 
out the meeting with the Ombudsman. 


4:30 p.m. 


Mr. Philip: May I make a_- suggestion, Mr. Chairman? 
Looking at the schedule, we do have Thursday morning open. I 
realize that it is short notice to the Ombudsman, but he is back 
in town, and he obviously has put in some thought on this matter, 
otherwise he would not have written such a long and detailed 
letter. 


It seems to me that, in order to get this report out, we are 
going to have to appoint a drafting subcommittee that will meet 
with the clerk, with counsel and with you, Mr. Chairman, and bring 
back a written draft for consideration of the whole committee 


Als 


anyway. We are simply not going to be able to write our report 
tomorrow. 


If we could invite the Ombudsman to appear tomorrow morning, 
and then we hear the Interchurch Committee on Human Rights that is 
already scheduled tomorrow afternoon, I don't see us dealing with 
the Ombudsman for more than a couple of hours on this matter 
anyway. There are all kinds of other issues that may spring out of 
it, but we can deal with those at another time. He is scheduling 
his rationale for trips and so forth. There are a number of 
questions we may want to go into. We do not have to deal with them 
tomorrow. 


If we are fairly specific, we can deal just with the South 
African issue tomorrow, and then tomorrow afternoon go on, and 
then perhaps strike a subcommittee to put something down on paper 
that we could report back to the committee. That subcommittee 
could meet on February 17, with the understanding that they have 
no authority to do anything that is not approved by the whole 
committee and reported back to the whole committee. That means 
then that some of uS would sit on February 17, but we would be 
dealing with this matter rather than the South African matter. 


Mr. Chairman: I don't know what latitude I have as 
chairman, but Mr. Treleaven indicated that I am probably going to 
be challenged at some point in the deliberations, possibly by Mr. 
Treleaven. Anyway, I am going to rule that this committee has 
already decided upon a date, by unanimous vote, and that we are 
Bono mcCOmCarry On Jin that) manner. Io am not, going to. open it to 
debate. If you want to challenge that ruling, fine. 


Mr. Cooke: I am not going to challenge it. I do want to 
put something on the record and that is that, after talking to 
both people within your House leader's office and people in my 
House leader's office, I have been advised that this type of thing 
Simply does not happen. 


It is very unethical that a committee operate in the manner 
it is operating. If your party had the same problem, I think we 
would be open to some kind of a compromise, and that is all I am 
asking. If this is the way the committee wants to operate, then 
the Ombudsman's committee is not going to operate in a very 
appropriate, nonpartisan way. 


Mr. MacQuarrie: February 17 was selected on the balance 
of convenience to all the members who were-- 


Mr. Cooke: The pension committee had exactly the same 
problem, and they searched around and found a date that was 
convenient for all members. If it means we have to meet in the 
first week of March, then we will have to meet in the first week 
of March. ~ 


Mr. MacQuarrie: We examined the calendar from now until 
when the House reconvenes to all intents and purposes, and 
February 17 seemed to be the date that was most convenient to all 
concerned. 
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Mr. Cooke: This has never happened in a committee-- 


Mr. \Philip: Maybe you ‘did not ~‘understand™ my# proposag 
because I think, if you think about the proposal I am making, it 
meets the needs of everybody. 


Mr. Chairman: It doesn't meet my needs. We are past our 
adjournment time. We indicated yesterday when we were setting out 
the ground rules that we were going to adjourn at 4:30 unless we 
have unanimous approval. 


Mr. Philip: I move the Ombudsman be invited to appear at 
10 o'clock tomorrow morning. 


Mr. Treleaven: We have a motion on the floor. Mr. 
Chairman. Are you ruling that my motion is out of order? 


Mr. Chairman: "That's ‘corrects “I sam raving = that # we mwile 
abide by the motion that was passed yesterday. 


The committee adjourned at 4:34 p.m. 
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HUMAN RIGHTS 
(continued) 


The Vice-Chairman: Gentlemen, I think I see a quorum. 


Mr. Piché: There is no question about it; you have a 
quorum. 


Interjections. 
An hon. member: What is a quorum? 
The Vice-Chairman: Seven. 


An hon. member: There are more than seven people in the 
room. 


The Vice-Chairman: Members of the committee, again I see 
a quorum, and I will call the committee to order. Graham, what is 
on the agenda this morning? 


Clerk of the Committee: Mr. Chairman, theamsoriginal 
intention was to use this time for an in camera discussion of the 
principles and ideas underlying the report to the House on the 
human rights resolution. If we are to go in camera it will require 
a motion. I have spoken to the Hansard people, and they are 
prepared, if a motion goes forward, to provide us with their 
service and give us a single copy only of the transcript for 
reference purposes when the report is actually being drafted. But 
that would require a motion as well. 


Mr. Boudria: Mr. Chairman, I would like to move that we 
go in camera. 


Clerk of the Committee: And that Hansard provide a 
single copy of the transcript. 


Mr. Boudria: Oh, i thought you needed a separate 
resolution, you said. Fine. Then we will just add to the same 
motion "and that Hansard remain to provide us with a single copy." 

The Vice-Chairman: Do we have a seconder? 

Mr. Treleaven: Excuse me, Mr. Chairman. I was half 
asleep. It's very early in the morning for some of us, the country 
boys. What subject were you on that Mr. Boudria's motion refers to? 


Mr. Piché: And is it necessary? 


Mr. Philip: Carried. 


The Vice-Chairman: It is to decide on the direction that 
we want to go from the information that has been provided and do 
we want to go in camera to write-- 


Mr.sPhilip: Togwrite the report. That, s basically—=- 


The Vice-Chairman: A motion has been put to the floor 
that we go in camera and that Hansard remain as recording and 
provide one copy for our use. 


Mr. Treleaven: Fine. Thank you. 
The Vice-Chairman: All in favour? 


Mr. Piché: The question I just put forward is whether it 
is necessary to go in camera. We should always go in camera when 
it's absolutely necessary, especially in the job we are doing here. 


Interjections. 


Mr. Piché: Mr. Chairman, all I am looking for is some 
explanation of why it is being suggested that we go in camera for 
deliberation this morning. 


£0220 0a.m. 


Mr. Bell: Mr. Piché, if I can assist, it has been the 
practice of this committee since its inception, with one exception 
which I will tell you about in a minute, when it deliberates on 
its report, to go in camera. That's the general practice of most 
committees, standing and select, that I have had anything to do 
with or know anything about. 


The one exception this committee made was last September 
after it considered the Ombudsman's last report. Some part of its 
report was deliberated on publicly, and I might say, speaking for 
myself, that there were some unfortunate ramifications or 
repercussions. The transcript was made available, it was of course 
read by parties affected by the report and in my view it was 
misunderstood to the extent that there were communications passing 
between the Ombudsman's office--the Ombudsman in particular--and 
this committee as the report was being written commenting on what 
was Said by certain committee members and perhaps by me as the 
report was being considered. 


It is just a matter of practice that, with everything that 
has to be done in formulating the consensus for a report, it can 
be done much more efficiently and in a shorter period of time in 
camera than in public. It is a generally accepted practice 
recognized by everybody in this building who has anything to do- 
with or is in any way affected by committees. 


I should also say that at the very beginning, when the 
committee's second report was deliberated on, Mr. Maloney asked 
for permission to be in attendance with some of his staff while 
the committee's report was being deliberated on, either publicly 
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Or privately. I am not sure whether it is referred to in the 
committee's second report specifically, but that request was 
resoundingly rejected for a lot of reasons, not the least of which 
was that it was unprecedented for nonlegislative members other 
Proneestartee COM “nave. anvVcnind» to dO) with, Che wWriting=, Of «a 
PommliuceemS erepone me 1 nateiomam LUC Lea Olle CODIC, moUCeLemtse JUSt a 
further example of how the committee views its function in report 
writing. 


Mossel llp se leethinket heres aise aqureaql val iesetomgoind 9 in 
camera when writing the report. Often a member will be trying to 
find a solution, he may be thinking out loud and may change his 
opinion. I think that is a legitimate process. By being in camera 
it tends to lose the partisanship or the worry that you may say 
something and then later change your mind and look foolish on the 
record or something like that. So it is a real advantage, being a 
nonpartisan committee, to do it that way. 


If I may, though, Mr. Chairman, before we vote on this and 
go in camera: We recognize that we cannot, for very legitimate 
procedural reasons, meet on Wednesday to deal with the South 
African trip. The procedural reasons are that, unlike standing 
committees, because we do not have the option of substitution, 
there has been the precedent that unless everyone can meet on a 
particular day this committee will not sit if that proposed 
sitting was not in the original agreed-on schedule of the House 
Peaders ee) atoink ite 1Sivasrgood principle’ to fLollow.-Inis time it 
happens to affect one of our members; on other occasions it has 
affected members of the other parties. 


At the same time, I think members of all three parties have 
expressed concern that they would like the Ombudsman to appear to 
answer questions on his trip and perhaps on the rationale for some 
of his other trips: where he is going and how the taxpayers’ money 
is being spent. Therefore, since the Ombudsman's trip would be at 
least three weeks after the House reconvenes, I wonder if I might 
suggest that this committee request the permission of the House to 
sit expeditiously, the moment the House reconvenes, and to meet 
with the Ombudsman at that time. That would still give us an 
opportunity to make our concerns known to the Ombudsman. He would 
still have time to change his mind, if he so desired, having heard 
the input. 


. It would simply mean that we could meet perhaps half a day 
for an hour, an hour and a half, two hours, whatever is required, 
with the vOmbuasman, as “=oure. first”) activity" arter™~ the’? House 
reconvenes. That means nobody is going to have to come at a time 
that is inappropriate for them or when they may have scheduled 
something else. 


leerealize *therecr 1S "a=motion. "already on the =fioor, =but I 
wonder if Mr. Boudria would be kind enough to stand down that 
motion for a few minutes so that I could move that motion. Or, if 
he would prefer, I could simply give intention of moving that 
motion this afternoon. 


Mr. Boudria: In view of the fact that we would be moving 
in camera right after my motion, I have no objection to waiting 
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for a few moments to deal with this one first, because I realize 
it will be a procedural impossibility to introduce it after we go 
in camera. So go ahead. 


Mrs Philips) Il “move that the Chairman) of jour Sconmmitctes 
inform the House leaders of our desire to meet for a half-day 
session with the Ombudsman as soon as _ possible after’ the 
reconvening of the House. 


Mr.) Piche:™ “Personally, —1° have ,no “ob jectionse com ic 
motions, in° fact, I would vote in favour of it.” 1 Ghinkesthave isea 
direction we should take. However, should we check on the legality 
of this motion, since we dealt with this matter yesterday? Can a 
motion, such as presented by Mr. Philip, be brought back for us to 
deal with again today at this session? I am trying to think of 
what I read in the rules and regulations of committee, and I 
Cannot sort out in my mind if we can deal with a motion a second 
time, after it has already been dealt with, and since some of the 
members who voted for or against the motion are not at the meeting 
today. 


Mr. Philip: -«gust, checked. it. out (witheethes execurive 
assistant to the government House leader, and he seems to think it 
is in order. But our clerk can best inform us on that. 


Mr. Bell: Mr. Piché, for whatever weight counsel to a 
select committee has, there is absolutely nothing preventing a 
committee, so long as its meeting is duly constituted with the 
Minimum quorum, as this one is, from putting a motion of this type 
before itself for consideration, particularly when--and I heard 
this for the first time from Mr. Philip--it seems that because of 
the process in place among House leaders you may only meet on the 
dates fixed in the schedule and you are not going to meet on 
February (17. 5.[fs that “is a fait” accompli. then (what, 1) aocsesue 
totally override any motion that this committee may have already 
passed. Therefore, it is a new ball game. 


Mr. Piché: What you are saying is that the first motion 
was out of order, since we did not have the approval of the House 
leaders. 


Mr. Bell: It was in order but circumstances have 
rendered it ineffective, and to the extent that there was a ruling 
of the chair yesterday, those same circumstances have rendered 
that ruling ineffective to whatever effect the chairman's ruling 
had. The short answer is that there is nothing preventing this 
committee from considering the motion that is before you. 


TOSes0Ma.m. 


I just throw something in the hopper for your consideration. 
It is a concern to me, and has been since it appeared yesterday, 
that the question of your meeting with Mr. Morand might be 
jeopardized. 


' i remind committee members that the whole thing started on a 
point of privilege of one of your members, Mr. Johnston. On 
December 16, when Mr. Johnston rose on a point of privilege, what 
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he did in the first instance was to ask the Deputy Speaker, who 
was in the chair at the time. Because the Ombudsman is a servant 
of the Legislature and because he reports to the Speaker, he asked 
that the Speaker speak to the Ombudsman and discourage him from 
Making the trip. 


So remember, that is the first articulation of concern and 
the first request. What the Speaker did immediately was to say 
that he thought the appropriate action would be through the 
committee of the Ombudsman so that all members might reflect their 
concerns directly to him. 


I do not want to get into a discussion or analysis of what 
PHiatmLS mrOuewhetne ues situa rulings OLmche chal re concurrcdmin by 
the House. Whatever it is, it is a commencement of a process 
respecting a point of privilege, and that is of critical concern, 
and ought to be, to all members of the House. So anything this 
committee can do to give effect to the continuation and completion 
of that process ought to be your first concern. 


TOMeLUPtHere assist you, thiss Committee on at =least = cthiree 
occasions that I can recall has obtained specific permission of 
the House leaders to sit concurrently. It has also, as referred to 
by Mr. White yesterday, sat while the House is in session but not 
at the times the House is sitting--for example, on a Monday 
morning or a Wednesday evening--without permission of the House. I 
should say that the thinking is that select committees do not 
require permission of the House to sit on occasions when the House 
is not. 


I was associated with a select committee in 1973 that sat 
for almost six months, three and a half months of which was when 
the House was in session; and it sat, without permission, on 
Wednesday mornings and some evenings. So if you had a concern as 
to whether any request would be granted, it has already been 
wpantedmmonmotner occasions. J) think =in’ this Case “it “would ™ be 
appropriate to seek specific permission; so I would urge members 
of the committee to give this motion favourable consideration. 


The Vice-Chairman: Are the members who are coming in 
late aware that the motion has been brought forward? 


Mr. Mitchell: Let us hear the motion, if you would, Mr. 
Chairman. 


The Vice-Chairman : Graham will read it. 


Glerkesota the ~_committec:s=Mr. Philip “hase moved that the 
Chairman of the committee request the House leaders to make 
arrangements for this committee to meet with the Ombudsman for 
half a day as soon as possible after the reconvening of the House. 


Mr. Piché: Do you want to specify the half day, or just 
to meet and leave it open? 


Mr. Mitchell: Mr. Chairman, on the very first day of 
this session, when we were presented with a number of things that 
this committee has to discuss and so on, I suggested that the 
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chairman seek the approval of the House leaders to sit while the 
House is in session. So at this time I cannot object to the way 
the motion is read, because it is basically one that I put myself, 
albeit not formally. 


Mr. Shymko: Mr. Chairman, I feel the whole relevance of 
the decision and the discussion of the trip will be offset by 
another two or three weeks. To me it makes more sense to discuss 
this and to have the Ombudsman appear before this committee this 
week for half a day, within the time frame allocated by the House 
to this “committee... That’ 1S) a™ question «Of ——“Nalieeia siday camer 
understanding is that the Ombudsman is in Toronto and that he is 
available. 


There may be some conflicts with some members. If we could 
once again address the members of this committee who have 
indicated they had a conflict, maybe a meeting at 9 o'clock on 
Friday morning for two hours would solve this, rather than 
postponing it for three weeks. As I indicated, simply timewise the 
issue will lose the nature of immediacy that is before us at 
present, and personally I would not drag this on for another three 
weeks. 


Mr. Mitchell: Mr. Chairman, I suppose it is going over 
Old ground, but I have every respect for the comment Yuri has 
made. Frankly, it is one I share. I think we have to deal with 
this particular situation. If it is gaing to be dealt with by stnis 
committee, we have to deal with it before the trip occurs. 
However, I think it was clearly pointed out that there are at 
least three of us sitting on this side of the table who cannot be 
here on Friday, because we adjusted our schedule based on the 
timetable that was presented to us and we cannot substitute on 
this committee. 


The very argument that Mr. Cooke has put forward is that it 
is something that all members, those who are on this committee at 
least, should be a party to. Just speaking to the particular side 
that you are talking about, Yuri, I could not agree with you more 
but, unfortunately, based on the schedule that was presented to 
uS, we have established and committed ourselves to other things 
which at this point in time, quite honestly, are extremely 
Qliitficult (fom us toeget wucsoL. 


Mr. Shymko: My understanding of the schedule was that it 
included Friday. Did it not include Friday? 


Mr. Boudria: Friday was a travel day. 
Mr. Shymko: It was a travel day? I see. My indication-- 


Mr.osMitchell: For the, efirstis sched. oc amey Uti eee Olle e 
quite correct. 


Mr. Shymko: --was that most members would have planned 
their own plans and projects during that week to allow at least 
for a half a day or maybe a few hours on Friday. When I mentioned 
Friday, I was not being unreasonable. I just thought some of us 
might have taken this into consideration. 


Mae Miccnells miners Lirst- schedule, s Yuri; "vou sdre- quite 
correct. The very first schedule we got showed a Friday sitting. 


The Vice-Chairman: Can I have a little order? Is there 
any further discussion? Graham would like to make some comments. 


Clerk of the Committee: Mr. Chairman, there is a point 
that I think I might clarify the two schedules. The schedule 
approved for this committee to meet included all five days. It was 
a permissive schedule, and the committee could use some or all of 
those days as it saw fit. 


IPO OmnOteelL Keseputcting (words sini his» mouth when Ne —is not 
here, but I think this is an accurate reflection: When the 
chairman and I were discussing the schedule for this week, at that 
point the Ombudsman was not scheduled to return until some time 
later in the month. 


Since we thought we could accomplish the human rights 
resolution business in three days, and since members do not like 
to sit on Fridays, we effectively ruled out Friday as a meeting 
day. Although we did not formally circularize it, anyone who 
called either the chairman's office or myself was informed that 
the committee would not be meeting on the Friday. 


The Vice-Chairman: I think Mr. Boudria had the floor. 


Mr wm bOUdrlas eMr em cnairman, «Lo Ue roeenot” Droperesroraus to 
sit next week because one member cannot be here, surely it is not 
proper for us to sit this week when five of us cannot be here. We 
just discussed that Mr. Cooke will not be here next week and 
therefore we should not sit because of that reason. Well, there 
are five of us who cannot be here tomorrow; so surely that should 
more than offset that concern. 


Mr. Philip: I am in agreement with you but for different 
technical reasons. 


Mr. Cooke: Actually, if we meet the first week, there 
will be other members of the Legislature who will be around who 
Might want to participate. However, I would have been very open to 
a compromise of a meeting next week had the Ombudsman still been 
in Fiji and we could have all travelled to Fiji to talk to him. 


The Vice-Chairman: Is there is any further discussion 
needed? Mr. MacQuarrie? 


Mr. MacQuarrie:) Mr. Chairman, "Il “am trying tor slook “at it 
from a very practical point of view. Certain members’ have 
expressed a deep interest in the Ombudsman and the proposed trip 
that the Ombudsman intends to take to South Africa. If we leave it 
until after the House is in session, we are into the week of March 
8. The first few days of the session are usually pretty well 
filled. 


Looking at it from the point of view of the Ombudsman and 
those who might be accompanying him, and I understand there was at 
least one from his staff, the registration for the institute is to 
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take place on March 29, and I don't think travel arrangements to 
South Africa are the easiest things in the world to make. If at 
all possible, I would like to see some generally acceptable date 
between now and when the House opens, rather than after. 


1084 Otani 


The Vice-Chairman: Wednesday morning after the House 
opens would seem reasonable to me; there shouldn't be that much 
on. But again we can leave it up to the House leaders. We do have 
a motion on the floor; it has been discussed properly and I think 
we are ready to vote on it. 


Mr. Shymko: Could you read the motion again? 


Clerk of the Committee: Mr. Philip moved that’ the 
chairman of the committee request the House leaders to make 
arrangements for this committee to meet with the Ombudsman as soon 
as possible after the reconvening of the House. 


The Vice-Chairman: All those in favour? Opposed? 
Motion agreed to. 


The Vice-Chairman: Now that we have that motion out of 
the way, can we carry on with Mr. Boudria's motion? 


Mr. Boudria: Perhaps Dr. White could read it. 


The Vice-Chairman: For the benefit of the members’ who 
came in after this motion was put. 


Clerk of the Committee: Mr. Boudria moved that the 
committee meet in camera but allow the Hansard transcription 
service to remain to provide a single copy of the proceedings for 
the benefit of the committee staff for report-writing purposes. 


The Vice-Chairman: Is there any further discussion? 


Mr. Mitchell: I am asking this by way of enlightenment, 
but are we still hearing testimony this afternoon? 


The Vice-Chairman: There will be an open meeting this 
afternoon. That is just to discuss what has already been put 
before us to formulate-- 


Mr eeMatche ls gaia “ame ssuggesta nome thace awe really cannot 
prepare a report before we hear people. 


The Vice-Chairman: I don't think that is the intent. It 
is just a matter to get to discussion and decide how we want to 
deal with it. 


Mr. "Mitchell: 1. donit object.aeAll. Iseams Gaying ecu 
Cannot appear to be writing a report before we have heard the 
people. 


Mie Belles Now And, .MreseMicchell. a that el Senoteeche purpose 
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Sometycmmecting thisemorning. »[t is frankly ‘to. take inventory . to 
sees whats we have heard ‘so. far. I think it is fair to have the 
members express views collectively or individually and see whether 
there iS a consensus up to now. 


What is apparent is that the meeting time of this committee 
after today will be at a premium. We will have to grab hours. We 
are not talking in terms of days or half days. Therefore, any 
direction you can give your staff in respect of where you are now 
in respect of the writing of the report would be very valuable. If 
we have enough time this afternoon, it might be appropriate to 
take stock again for 10 minutes in view of what has been heard. 


MreemMiccnel ls: Call “the motion, Mr. Chairman. 


The Vice-Chairman: All those in favour of the motion? 
That was split. Do you want to read the motion again? 


Mremenatchel sea toOn Sit ine Canlerasmthis Morning,. DasicalLly 
Bacal Sete 


The Vice-Chairman: Yes. And Hansard will record one copy 
ends Presentmitetormthesstarte. Ali those in) favour? 


Motion agreed to. 


The committee met in camera at 10:45 a.m. 
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HUMAN RIGHTS 
(continued) 


The Vice-Chairman: I think I see a quorum. We would like 
to welcome Dr. John Foster, Inter-Church Committee on Human Rights 
in Latin America; Ms. Renate Pratt, Taskforce on the Churches and 
Corporate Responsibility; Reverend Thomas M. Anthony, director of 
national and world program for the Anglican Church of Canada; and 
Bonnie Greene, staff officer, Human Rights and International 
Affairs, United Church of Canada. 


We look forward to your presentation and hope it will be 
helpful to us in making our decision on how we should deal with 
human rights as far as the provincial government is concerned. Who 
would like to be the first to speak? 


Reverend Anthony: I would, Mr. Chairman, thank you very 
much. I would like to give a little general introduction as to the 
reason why we are here. The Canadian Council of Churches, of which 
Our denominations are members, received an invitation to consider 
a possible presentation to this committee on behalf of the kinds 
of concerns represented by our churches both nationally and in 
this region of the country. 


Those of us who are before you today represent two 
ecumenical coalitions which have addressed, at a fairly deep 
level, concerns relating to human rights over a number of years on 
behalf of our church constituencies in this province and across 
the country. I chair the Taskforce on the Churches and Corporate 
Responsibility, which is one of those national coalitions. Both 
that coalition and the Inter-Church Committee on Human Rights in 
Latin America have been funded by our national church structures. 
The major churches contributing to and supporting the work have 
reviewed our work at regional levels and at national levels over 
the past almost a decade now. 


I think you should be aware of the fact that we are not 
simply some fringe group, so to speak, on the edge of the life of 
the churches but are, in fact, speaking very strongly out of the 
Major policy concerns and programmatic concerns currently of our 
Churches both within this province and beyond. 


I think it is also important to state at the outset that the 
kinds of concerns and focuses we will be presenting to you today 
are selective. They are selective for two reasons. In the past 
year, for example, the country of Poland has been very much 
visible in the minds and hearts of many of us for the violations 
of human rights that are now occurring once again on a massive 
scale there. That is a very recent occurrence, of course, and 
Strikes very deep at the chords of concern within our own 


constituencies as Christian communities in Canada, and 
internationally as well as nationally within this country. 


It is a fact that there have been very few means by which 
voluntary organizations such as Christian churches in Canada and 
in Ontario can have any effective leverage on a Situation such as 
the Polish situation. The one instance where we have been able to 
have some dialogue of a direct nature through our Taskforce on the 
Churches and Corporate Responsibility with reference to Poland, 
and we have had such dialogues both privately and publicly in 
recent months, has been with the Canadian banks who have more than 
a $25-billion exposure, participating in loans to that extent with 
Poland. 


I think you will find in the material we are submitting that 
the reason we have chosen to address the concerns over the past 
years with reference to southern Africa and Latin America is based 
on two factors. First, we have very strong direct linkages with 
the Christian communities in those countries going back over many 
years. So we have excellent sources of information, we have 
constant consultation, we have had many opportunities for direct 
exposure on the ground in those situations by Canadians 
representing our churches. Second, in all the situations we have 
addressed, the Canadian government or Canadian private sector 
interests have had significant involvements in the countries we 
have focused our concerns on. 


We have seen ourselves aS playing a role as intermediaries, 
if you will, between the more public concerns of human welfare 
within those situations, responding in large part to the human 
rights concerns addressed by peoples within those countries, 
including Christians and much beyond those Christian communities, 
and Canadian actors who have ae significant leverage either 
politically, economically or socially within those situations. 


We want to be very clear about that bias. It is a bias based 
on what we regard to be very real possibilities of playing a 
Significant role in ameliorating, alleviating or removing the 
causes of very significant violations of human rights. That is not 
to be misconstrued as a bias that ignores or is slanted against 
the very unfortunate and massive violations of human rights in 
other countries where, in our view, voluntary organizations such 
as the churches have a very limited leverage on making any 
effective impact on those conditions. 


We have two proposals to put before you today. One is a 
brief prepared in consultation between the churches with regard to 
violations of human rights, in South Africa particularly. One 
could speak also at great length about Namibia, but we have not 
Particularly »focused.on. that, country... although, 1t) 1s. a. Guoltrcam 
one at the moment. The other major presentation has in view a 
number of countries within Latin America with which we have had 
very deep and extensive involvement in recent years. 


I would like to point out the timeliness of your concern and 
commend this committee and the Legislature for having struck the 
committee in the light of the kind of very visible and public 
debate that has been occurring within our country and now within 
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Our province and at many other levels of our civic life with 
reference to these two areas of concern. 


2:20 p.m. 


The first has to do with the current debate in our national 
newspapers and media about policies towards southern Africa and 
Canada's role as a member of the group of five in terms of finding 
a just settlement to the Libyan situation, which is a critical 
role and one that will continue to be before our view and in our 
view aS Canadians. 


There has also been a recent visit by an MP to South Africa, 
his report and the debates around that report within his own 
party, within the public media and within the federal Parliament. 
For example, I would point out to you the letter from one of his 
fellow party members in this morning's Globe and Mail, Doug Roche, 
who is also a Christian leader of some standing within his own 
tragition. 


The second has to do with the very direct involvements of 
our country with what is happening in Central America. Inco, which 
had the largest single Canadian investment and is ae very 
eraonicicant sCOLpOLration swithin, this province, uUnwisely, in our 
view, made a decision to invest in a massive nickel operation in 
Guatemala within the last five years, six years at most, and has 
Since written down and closed down that operation. There is a long 
story to be told about that. We have a good deal of information 
about it and have been dialoguing with that corporation for a 
number of years. 


In our view, it is extremely regrettable that Inco ever 
decided to go in under the conditions it did. It has contributed 
nothing to the welfare of the Guatemalan population and in fact, 
we would argue, over the years simply created a continuation of 
the status quo or an escalation of the repression we are now 
seeing occurring within that country. 


Finally, I think with reference to El Salvador we are 
viewing in our national level of policy-making a doublespeak. Our 
Secretary of State for External Affairs just yesterday spoke very 
Strongly about Soviet intervention in Poland. Yet for the past 18 
months, despite massive public pressure, of which we are very much 
aware, there have been more letters from constituencies across 
this nation opposing Canada's quiet diplomacy approach in this 
Matter, opposing the fact that the minister and the Prime Minister 
have refused to oppose US intervention and continuing and 
escalating military aid and intervention in El Salvador. 


Our government has a double standard operating. We oppose 
USSR intervention in Poland, yet we will not oppose publicly and 
internationally US intervention in Central America. We believe 
this is a matter of very grave concern to many Canadians, and we 
certainly feel within our own constituencies the support of the 
political representatives at provincial levels would be extremely 
important in this instance and in future instances of a similar 
nature. 
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It is for those kinds of reasons that we appear before you 
today. Ms. Greene will speak first about our brief relating to 
South Africa and then Dr. Foster about Latin America. We will try 
to be brief. We won't read them verbatim. There iS a great deal of 
detail behind them. We would be happy to provide more information, 
and then we would hope to have a time of discussion and questions 
which may help elucidate some of the concerns. 


The Vice-Chairman: Thank you very much. We will give you 
that opportunity. 


Ms. Greene: I think the mandate of this particular 
committee relates to the issues that are raised in the brief, 
because in the South African situation what we find is an erosion 
of a development process that has been going on for a very long 
time, an erosion that has been supported by the legal system 
within South Africa and that has, in the view of the churches 
there and in the view of Canadian church people who have gone to 
South Africa to see the situation firsthand, produced a great deal 
of unrest and a cycle of responses to that unrest which escalates. 


The more frustrated people are, the more they strike out 
against the underdevelopment of a particular segment of the 
population, the black population in particular, and the more that 
leads to detention, to imprisonment and eventually to the kinds of 
conditions that produce assassinations or the occasional blowing 
up of a railway that you will hear about in South Africa or the 
blowing up of a police station perhaps, which will be described 
then as a terrorist act. 


But the church there has pointed to us that those kinds of 
eroding economic and social conditions for the bulk of the black 
population have created that kind of cycle that feeds on itself. 
As their economic and social situation deteriorates, people 
Organize themselves, they express their unrest that they are a 
black and they resort to the only means that are possible. 


It/is out of that®desire the church has in South PAtrica tar 
a peaceful change rather than a violent revolution that the South 
Africa Council of Churches has called on Canadian churches. This 
is in part because we are linked through our Commonwealth history 
and because we are linked through our mission. It has called on us 
to use every means at our disposal to draw attention to the 
deteriorating situation for most blacks in South Africa and 
therefore to the growing danger that it poses, not only to 
southern Africa as a region but also to the entire world. 


They also frequently call on other Canadian actors who would 
be present, besides the church, to review their presence there. 
They wish to test whether their thesis is correct, that their 
presence is an influence for liberalizing the situation in South 
Africa rather than a force for entrenching the current situation 
and therefore COnvGLDuUtaNC to the escalating cycle of 
deteriorating economic and social conditions and responses back 
and forth on both sides. 


They feel that unless that situation is dealt with’ quite 
dramatically and quite quickly we can only expect further 
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repression on the part of the officials in South Africa towards 
people who seek to redress the racial injustice as well as the 
social and economic injustice and to a growing violence in the 
society at large. 


I would like to draw your attention to the brief itself and 
walk you briefly through that. I do not propose to read it; it is 
BarecOO #Long. 


Dia .yOU slLOoOk=s0n «the: irste page, « panagraphi es Lourmanawse yOuL 
BuLeCntIOn atOsthemtact that, otinsoun) view,sitheesituatron sin South 
Africa is unique in the world, because racial discrimination has 
been reinforced by a legal system that has been very carefully 
developed since the Second World War. It is now a situation that 
makes it almost impossible for even the mildest form of dissent, 
even writing about racial discrimination in South Africa, to be 
undertaken in public. 


If you look on page two, you will see a summary of some of 
the features of apartheid which might remind you of the kind of 
conditions you would experience if you were a black person living 
there. You would not be able to vote. Those who determine the laws 
would not have been people for whom you had voted. There is by no 
means any sense of democracy. 


Even. though asm. a = .Dlack = you ~‘woulds) be = “ins the sr gqroup 
constituting 80 per cent of the population, you would have rights 
only to the least developed piece of land, only about 13 per cent 
of the land in South Africa. The white minority government has 
been attempting to consign the black South Africans to these 
places. And blacks have been regularly losing their citizenship, 
being denied citizenship, without having any recourse to an 
elected official to represent them. They do not have that right. 


As a black, you would also be paying for your children's 
education; whites would not be. Depending on how well you have 
been able to get yourself into a job that might allow you to get a 
little more than subsistence level of income, you might find you 
were not able to educate your children to the extent that they 
~ would be able to get a job to survive anyway. You would not be 
able to afford it; it would simply be beyond your means. 


You would find that your frustration would be quite high. 
You would find that if you formed a trade union you would be 
squelched at virtually every pass. You would also find that 
speaking out against apartheid or speaking for some kind of 
Peaceful change would endanger you. We ourselves have _ been 
involved in interventions on behalf of numerous church people who 
have done nothing more. Let us say they felt that things had to 
change in South Africa. That has been considered a treasonous act. 


fies polnueouma line tiLS il cetiatetivs LSomnot es le Lae DrOduCtTEOL 
BercOnaleracl smmonesthes Dartmols IndividualSmin, cOUtN ALrLaCca. lt as 
a political system and a political philosophy that establishes 
separate development. It reinforces that quite clearly and 
effectively by a system of laws. This has made South Africa a part 
of the world the international community has chosen to place some 
emphasis on, because it is symbolic of the very worst to which the 
human race could descend. 


6 


If you would turn to page four, I would like to draw your 
attention to some of those other actors to whom we are frequently 
called on by the churches in South Africa to speak. 


22507 Ds is 


Mr. Bell: Excuse me, Ms. Greene. Would you prefer we 
held questions to the end? Do you have a preference? 


Ms. Greene: It does not make any difference to me. Do 
you want to raise a question now? 


Mr. Bell: I was wondering. About a year ago, the 
committee heard from two representatives of the International 
Commission of Jurists, one of whom was designated by that 
commission to attend as an observer at the Soweto trials. At the 
last moment, he was denied a visa. He said that in speaking within 
the context of the ICJ and concerns that they had, that was one of 
the ways in which that particular government dealt with the 
potential for criticism from without. They just denied persons 
access to the country. 


Speaking from the experience of the churches or _ your 
personal experiences--and your brief does speak to it; it's really 
a matter of termination, if you will, of any association or 
relationship between the Legislative Assembly of the province of 
Ontario and that particular country--I am wondering what your 
views Or comments are, if it was known to that particular country 
that someone from Ontario, a member of the Legislative Assembly, 
was going to attend and was going to be critical of its regime, 
how that government probably would react. 


Ms. Greene: I would be very surprised if they got a visa 
to get in. 


Mr. Bell: Assume he got a visa, assume he entered the 
country, and in his capacity as a member of the Legislative 
Assembly of the province of Ontario he publicly spoke in a 
Critical way of the particular country's policies vis-a-vis 
blacks. From your experience, what would the government probably 
do? 


Ms. Greene: Tom might want to speak to that, since Tom 
himself has been in and had precisely the kind of experience you 
are alluding to. Do you want to say something? 


Mr._.Bell: , You were “in. South Africa -and “did | Speak. oue 
Critically of their-- 


Reverend Anthony: I have been there twice. I went first 
in 1975 for a three-week period and travelled extensively with a 
group of five other Anglicans, three of whom are from Ontario, as 
I recall. We visited various parts of the country separately and 
wrote up a major report which became the basis for my church's 
national policy regarding South Africa which in effect was adopted 
by our House of Bishops and our National Executive Council and 
ratified by our General Synod in the period of 1977-1979. 
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I was back in 1980 for a major international consultation 
with the dioceses in southern Africa running from Mozambique to 
Narsbidwmee Lem Datticipatcomedtmethate mtime | dust #prlore atoms the 
consultation, having spent a 10-day period within the republic, 
travelling extensively, meeting with corporate, union and other 
leaders. 


Te participated sins ad public) services of awitnessmeagainst the 
arbitrary detention without charges of a former secretary to the 
south Africa Council of Churches and a former president of that 
council, a leader of a Congregationalist church, a so-called 
coloured person, a Reverend John Thorne, who had been detained. 
This was during the period of the so-called coloured student 
DOVCOCtTHOL 1980). 


He had been detained without charges because he had spoken 
out at a public meeting of students and teachers and parent 
associations in support of the continuation of that school 
boycott, which was a most significant event within that country. 
The coloured people are supposed to be viewed as those who are 
treated a little more gently than others who have, from the racist 
South African point of view, a taint of colour in their skin. That 
boycott lasted many weeks and many people were arrested. 


At any rate, those 53 of us who represented major leadership 
from every denomination within South Africa who joined in the 
service of witness and then a silent walk to the Johannesburg 
Brstnicte jail to deliver “a\jletter to the Minister *of@agdstice 
demanding the release of Reverend Thorne, were all arrested by 
guerrilla-camouflaged combat troups at machine gun point, jailed 
and held for 24 hours and released without bond for appearance six 
weeks later. That evening, 5,000 people, mostly whites, gathered 
outside the jail to protest our arrest and Thorne's arrest, and 
the next morning some 7,000 people gathered outside demanding the 
Releases Or Fah e'of us, which) se very signficant =within “the 
Sountry S+ life; 


I was really quite an innocent participant in this. I had no 
idea at the time what would happen as a result of this very simple 
witness. 


I was allowed to stay in the country to terminate the 
consultation. I left the country without any further contacts with 
the government. I applied for a visa to return and stand trial in 
a country that prides itself on law and order. Three times I 
intervened directly with the embassy in Ottawa and finally was 
denied a visa to return and stand trial and to participate in a 
co-defence with my other 52 co-defendents. I was the only one 
against whom charges were dropped. 


I happen to know that a number of leading Canadian people 
who have had concerns and interests in South Africa, including 
academics and journalists, such as Tom Harpur, a reporter for the 
Toronto Star, have been denied visas because the government chose 
to view their activities as being other than sympathetic without 
them ever having been there. So I think it is hard to predict. 


The government is obviously prepared to go to great lengths, 
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as is the pro-government private lobby, which is known as the 
South African Foundation, to take people in, all expenses paid, 
and to paint the picture as brightly as it possibly can; and Mr. 
McKenzie of Winnipeg has recently been hoodwinked by that process. 
But certainly the government has its own interests when they allow 
people in and when they do not allow people in. 


Mr.) Boudriasi)eMre© Chairman, Seli,jwonder sete we, coulda eknow, 
the statistics that were used of 80 per cent of the black 
population in South Africa, does that include the so-called 
coloureds? Is it part of that 80 per cent? 


Reverend Anthony: Yes. 


Mr. Boudria: "Or, is’ there ‘80®per®®centeiblack? It) VSmea 
three-class society, not a two-class society. 


Reverend Anthony: We do not have a breakdown, but the 80 
per cent in general terms would include blacks, Indians and 
coloureds. Anybody who is "coloured" or has colour in his skin 
would be in that percentage. 


Mr. Boudria: Of course, we all know that some of those 
"coloured" people are not even coloured. 


Reverend Anthony: When some of us have good tans we look 
like what they call coloured or Indian. The basic question is why 
go by colour. 


Mr. «Boudria: Of) .course. jl was Sjust) trvingy) to-einterpre: 
the statistic you have in there, because I have been in discussion 
with somebody in the last two days who is a coloured person, as 
they usually call themselves or had been so called when she was a 
resident of South Africa, and I wanted to know about those 
statistics. 


Reverend Anthony: We could give you a much deeper 
analysis of those figures if you wanted it, but that is in general 
Cerns yal worm ke 


Ms. Pratt: That would include everybody who cannot vote 
for the national institutions and would include the three groups, 
the blacks, the Asians and the coloured who consider themselves as 
black today, because the white regime has provoked a kind of 
solidarity between all of those who cannot participate in the 
national and political life. 


Ms. Greene: We are tabling, EOr your follow-up 
information, a study that the churches did of that particular kind 
of question which summarizes in detail all of that material as 
well as a study commission on US policy towards southern Africa, 
which was done under the auspices of the Rockefeller Foundation, 
which I think will answer some of those detailed questions for you. 


They Vice-Chairmanss Wethink® Mr. “Philips hasweas, questi onmeae 
would \likemtosput oor 


Mr. Philip: I only had one question first-- 
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Mr. Bell: I want to make sure that we do focus in on the 
Eious CMOPMVOUTM EDUC h mandmi t els Very USUCCINCtE and mtomthne se point. 
The point is that the Legislative Assembly and/or vehicle of the 
assembly does whatever is within its authority to try to convince 
the government of Ontario to terminate any continuing association. 
If I can echo one of the themes that the committee has discussed 
this week and other weeks, which is why, and what good would it 
Bone LetnrOw that Opens ctOmanyeOLpaliior ethe fourof vous 


reat ome 


Reverend Anthony: Let me speak from the United Church of 
panada Sispo licye@base.. Our, church, internationally, | nase, been 
concerned with the racial situation since it was imposed in 1948 
by the white minority. A number of our bishops and priests have 
peen extied, Jailed or” have died in custody asa result “of- our 
church's stand, and a number of our lay people, including some of 
the most significant leadership within the liberation movements of 
South Africa, have been Christian people of our denomination: 
Steve Biko, Robert Sobukwe, Nelson Mandela, Sally Motlana and so 
on. 


It has not been a recent, knee-jerk kind of response to the 
situation that has led my denominational community 
PrCernatloually ye nO cemy Church ine Canada, tO ocr lVessatm™ the every 
strong stand we have taken with reference to further Canadian 
political and economic involvement with that country. 


We have had, through our Primate and other representatives, 
direct representations made to the government of South Africa and 
its representatives both in Canada and in South Africa. We have 
had invited to Canada major representation from the _ black 
community there. In 1974, we invited Chief Buthelezi, Gatsha 
Buthelezi, who waS a very significant political leader of the 
Zulus, the largest ethnic group within the black community. As I 
mentioned earlier, we had a major fact-finding group that went in 
mie coe try ston listen, tomthes Christian community sand the billack 
community there, particularly about what they felt was needed. 


It is our considered conclusion that the only way in which 
Sgn picanuschange scan sOCCULMInmthateSituationus Dy. 1Solating and 
removing the political, economic and moral supports which the 
government of South Africa currently enjoys from the west, so that 
any Significant social change can take place. Indeed, it is the 
obverse of the argument being used with such a massive propaganda 
Campaign and such massive manipulation of the media. We have heard 
about the (inaudible) scandal, and the abuse by the South African 
government of fronting a number of organizations to buy newspapers 
to distort news, et cetera. 


Their claims about a Communist threat are really the 
underside of what they are provoking themselves. It is only 
through the west's continued support of the white racist regime 
that they are enabled to remain in power. The sooner that western 
interests--political, economic and others--join forces with the 
BcLuddLe Ole the mMajJOLlty oL the speople of that ‘country to “free 
themselves and to have a just society, the sooner we will avoid 
the risk of a Marxist, eastern dominated and controlled, armed 
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MS... Pratt: ale wouldseiUSt slike CO A0GeeC QO eiCh) GeDOl li mn In 
might. IT \think) Mr. BellUsmauestion wqoesmrignusco etneceneapcuOnecic 
Drief. We tried™ inthis *pbriet;i.as far “aS/21Sspossip len cLOrerch Te 
forum, to explain why we feel that the matters which come under 
the Ontario Legislature and itS jurisdiction could have some 
influence to bear on it. Obviously what we can do from outside of 
South, AfiiCcaniseveny  auCtLe. 


We are concerned that the changes which are inevitable in 
South Africa occur in a peaceful way. We would not want to 
advertise armed intervention, but we would like to draw your 
attention to the fact that any signal which we can send to the 
South African government that business is not normal with a regime 
such as that, would be helpful to the people within the country. 


We have met with numerous black leaders from South Africa, 
and it is underestimated here how very welcome support activities 
are, form the, people; in, South ~Atrica so mthate they. 100 snot soeem 
isolated. They cannot speak out there, but we can. 


The main questions in the brief address the question of 
corporate links, and it is that question which has occupied the 
task force in itS conversations with Canadian banks and with 
Canadian companies which are active there. The central question 
is: Does foreign investment help or hinder the amelioration of the 
repression there? 


It. .1S5. our, considered. opinion. that Jat ethics StagessinecoucE 
Africa they strengthen’ the SOUth., ALLican saawiiLte regime's 
self-confidence in carrying on and that convenient loans to South 
Africa, unquestioned continued investment and commercial links 
with no conditions attached to them have the effect that the South 
African government can ignore global condemnation in the United 
Nations or even from the External Affairs department here. 


It iS when economic pressure iS exerted by placing 
conditions on further investment, placing conditions on continued 
commercial links, that we can hope--and it is our only leverage-- 
that white South Africa will understand that there are some 
regimes which are just unacceptable LOY normal business 
relationships. The New York Times in 1979 even spoke of South 
Africa as being worthy of what it called the Hitler exemption, 
that very few countries like to withhold commercial relationships 
but that with regard to South Africa the Hitler exception should 
be applicable. 


Thess” Vice-Chairman: 91 «think | wes do . havens a secoup! cma 
questions here, but we would like to give you time to make both 
brief presentations and maybe be completed by four o'clock. We do 
not want to get bogged down with too many questions, but we do 
want to get to the heart of the presentation. 


Ms. .Greenes I. want, tO. make. one) spoint. that. .tollows ema 
this precise question. Our experience in the United Church is 
quite different Erom that of the Anglican Church, and 1.) think 
indicates from our point of view aS an institution why it is noe 
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just having a good thought about South Africa that is the point 
but actually making sure that one is not contributing to a process 
that 1S creating underdevelopment. 


We are not a church that has international ties; we are 
there in the capacity of an aid agency. We have been there in 
self-help development projects, we have been there in refugee 
work, we have been there in funding for the wives of people who 
have been detained and supporting their children. They do not have 
BoclateeceCUrityarignts ands that msortofmthing» angmtney ihavye to 
have money from somewhere. A lot of funding has gone into that. 


The problem is that when the people with whom we are 
participating in these funding projects--they are essentially 
development projects or support people in a very underdeveloped 
Situation--talk to us what they are concerned about is that we 
would not only support them in their quest for a development that 
would bring them to what we would consider a normal standard of 
living but that we would also help to break down those kinds of 
forces that support the process of underdevelopment. 


piat slice why stheyercall On suS «regularly “to draw .to . the 
attention of other Canadian actors who are there undoing what 
little good gets done in self-help development among the black 
population where there are other forces that support those 
elements within white South African society that determine that 
blacks among the South African population shall not benefit from 
the development process there. 


DOweyOUriwant® cOmstake sother™ questions or "doevou fwant to 
conclude? 


The Vice-Chairman: We had» two! questions. Do you~ want to 
place your question now, Mr. Philip? 


Mr. Philip: You talked about the support of the churches 
in South Africa at the time in which you were imprisoned. Does 
that include the Dutch Reformed Church? What are the links of your 
Organization to the Christian Reformed Church here in Canada, 
which, I gather, is the sister body of that church? 


Reverend Anthony: I will answer the second part of the 
Pucci Onn stem Them Churstian eRerormeds Cchurchunasegjustminsthemilast 
year joined our task force in an observer status and has expressed 
considerable interest in the work we have been undertaking for 
some years. AS you may know, they are a small denomination in our 
SOUL CEV me LoCYardlLC members Ol mcnCe Canadian sCOUNCI | sOLmcnurches but 
they have manpower problems in that active participation - and 
funding are relatively limited. 


However, both that organization and a more independent 
Organization known as the Committee for Justice and Liberty, who 
have also been deeply concerned with these questions, have been in 
close consultation with us over the years about the situation 
there. They have published a number of documents relating to the 
Situation--books and so on. 
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With reference to the Dutch Reformed Church in South Africa, 
you may Know that they have been--and it's sSignificant--isolated 
by the world church community for at least two decades. At the 
world level they have not been members of the World Council of 
Churches. Within the reformed church alliance of the world they 
have had major consultations occasionally but are essentially 
isolated with the Dutch church itself from Holland. They have been 
totally isolated in terms of direct and continuing consultation. 
Most recently within the country more significantly the black and 
coloured majority membership of that tradition has signalled 
strong potential for breaking with the white dominant church. 


Its) .1s true that thes «historymeand. wthercultural, setontcaeand 
theological understanding related to that tradition have been a 
strong bulwark for the ideological stance of the Nationalist 
Party, but in my view--and it would not be mine alone by a long 
Snot--that ideological or theological support has long since gone. 
It is not just a conservative but a reactionary view to assume 
today that there is any Christian basis for the Afrikaner ideology 
and policy. 


Of significance with regard to the events I referred to last 
year is the fact that immediately following the arrest of this 
national church leadership there was a cabinet level consultation 
with the major leadership of all but the Dutch Reformed Church, 
which is the first time in my recollection in the last 25 years 
that such a meeting has occurred. It was an extremely risky 
meeting for the leadership of those churches because the black 
community were extremely suspicious of any kind of interaction. 


It was not "a ‘very fruirtful meeting in tterms of any skindgwmon 
conciliation or change in policy, but I think those who were there 
On behalf of the Roman Catholic and other Protestant churches, 
except the Dutch Reformed Church, felt that at least they had 
given the government one last chance to hear the concerns of the 
churches and of the people and that it was important to take that 
Opportunity. 


Mr. Philip: “Is have. one’ lasts question. guyYourn |) brietestenas 
to focus on what one can call atrocities outside Canada. Do you 
feel that this committee should be dealing with human rights 
issues within the province, such as some of the matters that have 
come before the human rights commission or, indeed, such as the 
more recent atrocious remarks, if they can be verified, of the 
pastor at Faith Cathedral in Rexdale? 


Reverend Anthony: We are not here to speak specifically 
to those things, and I meant to make some reference in my initial 
remarks. Certainly I think it would be our view, because many of 
us directly and others certainly more directly than ourselves have 
participated in such concerns within the domestic area of Canada 
and within this province, relating particularly to native peoples, 
to women and to all the functions that would fall under the human 
rights code,-of (this. province. )al) mightyesaym toate thesscunreda 
commissioner of human rights has been a member of a national task 
force on human rights of my own denomination and has helped to 
frame some of the policy framework within which we have tried to 
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identify more explicitly appropriate domestic priorities for our 
concern. 


Certainly I would say that both within the Canadian council 
purview, where we have a standing committee on human rights, and 
within the various denominations those kinds of concerns that you 
refer to are very relevant. 


Mr. ee uliyer I think you may have misunderstood my 
question. My question was not what was the purview of your 
interests aS a body, but how wide a scope you feel that a 
committee-- 


Reverend Anthony: I was trying to be affirmative and say 
PiatemyeS;eeivaetnink) Ite would: spe. appropriate sand, 1Ltrewould. be 
Supportive of the concerns of the churches in such wide ranging 
areas of concern as police brutality, where one of our own local 
bishops has become involved very directly in that matter of racism 
and so on. 


The Vice-Chairman: Mr. MacQuarrie, did you have a 
question? 


Mr. MacOuarrie: eves... I. have, two questions, » really.. The 
first one deals with the churches in South Africa. What sort of 
restrictions are applied to various denominations? Are blacks 
prohibited from being ordained clergymen? Are they permitted to 
associate with whites in ordinary congregational work, or are they 
separate congregations? Do you have at the level of the individual 
congregation any sort of black-white interchange, if you will? 


Reverend Anthony: Basically it is a function of the laws 
of the society. The apartheid regime now has been almost 
completely imposed--that is, absolute residential segregation, 
which has very major impacts. For example, in Johannesburg, Soweto 
is at a significant distance--it is the largest black urban 
aggregate--from the centre of the core of the city, where most 
whites live, or in the white suburban areas, and the same could be 
Said of the other outlying black areas. That de facto, merely 
physically, restricts the possibilities of movement. 


Furthermore, by law blacks are not allowed to be in white 
areas after certain hours without explicit written permission to 
perform certain functions; and vice versa, whites are not 
permitted to be in black areas after certain hours without 
explicit permission, et cetera. 


That is the basic fabric of the society. For example, when I 
was there during the school boycott a year ago a meeting had been 
set up for this international delegation, including whites and 
blacks from Africa, to meet with the black and coloured clergy in 
Port Elizabeth. The local superintendent of police refused to 
allow us to enter the black communities to meet those people. They 
then tried to come out--this was a meeting chaired by our own 
bishop in that area, an ecumenical meeting--they tried to get out 
of their communities to come and meet us, and many of them were 
denied permission to move out of their area to meet with us. 
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With regard to worship, by law integrated congregations are 
not permitted--a number of congregations have defied that 
law--again because of the mobility question. A number of 
denominations have attempted to provide deliberate linkages 
between white and black congregations, but that is extremely 
difficult in terms of time, energy and so on and so forth. 


Mr... MacQuarrie:§ Withs® regard ftow the BeeducationmeoL mstcue 
church workers, be they ordained clergy or other workers, are 
there any institutions that provide training to both whites and 
blacks in the same classroom? 


Reverend Anthony: Not now. Again, the churches have 
tried to integrate some of those, and wherever they have persisted 
they have been destroyed. The major federal seminary, which is 
ecumenically broad, was forced off the lands it had and forced to 
relocate at massive capital expenditure because it was attempting 
to provide integrated racial education just in the last three 
years. 


With regard to education generally, of course, blacks are 
denied anything like the opportunity in any field, whether it be 
teaching, nurSing, agricultural development, medicine, law, any 
kind of enterprise, administration for the church, accountancy, 
you name it. They start from about a 10-to-one ratio against them 
in terms of expenditure per capita or opportunity to advance. That 
haS masSive implications for the church as well as every other 
sector of society. 


Mr. MacQuarrie: Concerning the. jmain ee Chr US CamkO heey Ou 
brief, the commercial and corporate relations with South Africa, 
this has always rather troubled me in terms of terminating 
relations in that I feel the rain falls on the just and on the 
unjust and by terminating quite legitimate and proper commercial 
relations in terms of goods, services and buying goods. and 
services you are hurting the whole economy, on which the blacks 
depend as much as the whites--but maybe not to the same extent in 
terms of who derives the larger per capita income and that sort of 
thing. None the less, families can be hurt, individuals can be 
NObG DY ci omSOLt Of aGErTon. 
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I can see the sale of certain merchandise being prohibited, 
mainly arms and the like. But I think it is wrong to say no more 
South African wines. Maybe the Women's Christian Temperance Union 
would say that is a good idea, and a lot of people would, but 
those wines certainly are produced from vineyards in which 
substantial black labour is involved. 


Then we turn to what the United Church has been doing in 
terms of redevelopment and development. Surely its funds 
ultimately filter out, even though they are directed to improving 
the wlot’ of the black citizens fof SouthmAtrica,.ormsuppoctancman. 
wives and families of those who have been arbitrarily detained by 
an oppressive regime. If they are to buy goods and services, 
Surely they are not always buying them from black communities or 
black enterprises. Indirectly those funds filter back’ into! the 


1s 
economy as a whole. 


I am not trying to draw a definite parallel and I am not in 
any way being critical of what the United Church has been doing 
because it has certainly been of benefit to those most directly 
involved. But the whole question of arbitrarily saying no trade, 
no commerce, no this, no that, with South Africa--you wonder 
whether you are doing more harm than good. This might be the party 
mine, dont «know. 


The Vice-Chairman: Mr. MacQuarrie, I wonder if we could 
let them complete the brief and then we could come back and finish. 


Moe oCOUATI Coe lL ealercOtmay aoe Mr ue Chalriman sail eewacmminder 
the impression-- 


The Vice-Chairman: That is fine. I am keeping one eye on 
the clock and we would like to be fair to the people making the 
presentation. Mr. Shymko, would you permit us to complete and then 
ask your question? 


Mr. Shymko: Certainly. 


Monee Ghcene ieatninkmethezsthinge you, mecd atomunderstand puas 
we Said a little earlier, is that it is blacks themselves who have 
Said they have already paid an enormous price. They are the ones 
who ask for your support in breaking down those forces that keep 
them repressed. They ask you to ask those Canadian institutions 
that are present in South Africa whether their thesis can really 
be borne out by the social and economic indicators, the evidence 
of our lives under an apartheid system. They say they will indeed 
be the beneficiaries of development that takes place because they 
are present. 


They are the ones who have taken that decision and that is 
Pielveuequest: tOmusael wthinkwthat dstea reallyeaimportantapointe to 
remember; they are the ones who say they want to pay the price. 


WEme need meCOesdrawemyOur mrattentioOnmeUSt mPbrLerly a LoOumithe 
recommendations we have made. On page six, item 20, we are 
recommending that the select committee propose to the Ontario 
Legislature that Ontario incorporated companies operating in South 
Africa be requested not to expand their present investment and to 
call upon all other Ontario companies to refrain from investment 
in South Africa. Our experience is that many of the companies with 
which we have been in dialogue, many of those companies that have 
found themselves virtually hostage to the military preparedness of 
the South African government, are Ontario incorporated companies. 


We | jwoulds alsoe. recommend) that | Ontario)~ companies with 
Subsidiaries or affiliates in South Africa make full disclosure of 
the nature of their operations there, including contracts with the 
south African military, and that they file a progress report on an 
annual basis. 


Point number 23: In order that Ontario government support 
for any increase in commercial relations with South Africa cease, 
we recommend as well that it be proposed that no Ontario 
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government funds be expended for provincial trade missions to 
South Africa. 


At the bottom of that page, item 25, we recommend to the 
select committee that it propose to the Ontario Legislature that 
itesinstruct’ thewOntarlomb1gquors CONCLOl BOaLdme COmCceaSecmelMpOLL IG 
all alcoholic beverages from South Africa. You have that argument 
On pages eight and nine. 


If you turn over to page 10, the essential recommendations 
on that page are item 33--that the select committee make the 
Following proposals to the Ontario Legislature: that it initiate 
contact’ with Canadian) financial institucions to Glicitwaes publ It. 
policy commitment of no further loans to the government of South 
Africa or its agencies; that following a specified period of time 
the Ontario Legislature begin a phased removal from its approved 
list for investments of financial institutions that have not 
enunciated a public policy of no further loans to the government 
of South Africa or its state agencies. 


Item 34 asks that the Ontario Legislature, together with a 
committee representing pension beneficiaries and other interested 
parties, examine the pension assets managed by the province and 
explore the =) possiblity sor channeling them ke financial 
InNStrteutions ,with no Linancial links Co, SoOutheALr ican 


On the next page there are two I want to draw to your 
attention. Item 37 asks that the committee propose to the 
Legislature that provincial funding should no longer be made 
available for cultural or educational exchanges with South Africa. 
We also would point out that we would view it as improper for 
members of the Ontario Legislature to take the trips offered by 
the South African government or promotion agencies such as the 
South Africa Foundation. 


Finally, on the last page-- 
Mr. Philip: They never offered me one. 
Ms. Greene: Pardon me? You weren't offered one? 


Mr. Philip: They never offered me one and I never had 
the pleasure of refusing. 


Reverend Anthony: After today it will probably be coming. 


Ms. Greene: We have been offered them. 


We are recommending as a matter of urgency that the select 
committee propose to the Ontario Legislature that the Ombudsman's 
participation in the South African conference is inappropriate and 
that he be urged not to attend. 


Mre., Bell: =Can “Li %gon back "tounpagesmelgnt. f£o0pmeamamomernts: 
Again, why not? What is wrong with a member of this assembly 
accepting a trip to South Africa, I presume at the expense of the 
South African government, and then once he or she gets there find 
a forum and then let them have it? 


iby) 


Ms. Greene: It has not been the case that people who 
have been there have been able to see what the conditions of life 
are for the bulk of the people. 


Mine bells Acide Crome thates lieve Can stake yOu tCO Mm the 
micest factories, the nicest black communities; I don't’ care; 
somebody who already has his or her mind made up or already knows. 
What iS wrong with that? 


Ms. Greene: You might get away with it, but you saw what 
happened when Jesse Jackson tried to do that and I think it was 
Andrew Young-- 


Mr. Bell: Neither of whom represented a government or a 
legislative assembly when they did it--or tried. They were private 
citizens when they went. 


MS GLecne ue bUCnwimmwOUldamargquemsthacwer = @thincwechate = seed 
waste of the kinds of instruments that governments have 
internationally and that you are not going to get a great deal of 
eoverage of that kind of thing. It is not going to bean effective 
Means weOoterseresi Sting, thewmakindg © of . efforts: “they South sgAtrican 
government has undertaken to reinforce its separation of the races 
in South Africa. 


Reverend Anthony: Furthermore, I think they have always 
used such occasions as a means for making propaganda. They would 
use the visit of an official or elected representative of any 
Legislature in Canada, whether federal, provincial or even a 
RenoctsOlmecicy: Council =sltromerae majOre City ;. aSmrate sloniticant 
occasion to give the appearance that all is well in that country. 


That al, arrald=suOmssay, a runs@notv eonlLy ethrougnh official 
government circles. I could give you in detail the deception of 
the Ford Motor Company who, by the way, are directly a subsidiary 
in South Africa of Ford at Oakville, Ford Canada. When I was given 
an undertaking by them that they would introduce me to their 
labour union representatives, of which they highly touted their 
relationships, at 10 o'clock in the morning they promised to set 
up the appointment for me before 4 p.m. At 3:30 their director of 
labour relations turned to me and said, "Father Anthony, we would 
really prefer that you make your own appointment." This came after 
there were three undertakings in the office of the managing 
director that they would ensure such a meeting was set up. 


Teme. Saeetnat Kind SeOLMsamanipulatt Onemwhicheeoccurs. eand. has 
occurred on sO many occasions. It literally prevents one _ who 
delivers oneself into the hands of those people from getting an 
adequate view, voice or even an entrée to legitimate voices of the 
black community if you go under those auspices. They simply will 
not trust you. They will not expose themselves to that kind of 
risk. You therefore come away with a very biased and twisted view 
of South Africa, such as the one that Mr. McKenzie represents in 
his inane comments, if I may say so, on returning from his trip. 


Sole Dsm s 
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Mr. Shymko: I wanted to ask a few questions and perhaps 
comment. Reverend Anthony, I believe you stated something that is 
Crucial to the deliberations of this committee and the work of 
this committee when you said there are unfortunately double 
standards of governments in terms of human rights, the definition 
of human rights,. the violation of human rights, as they apply to 
some parts of the world and continents and not specifically to 
others. 


There is no doubt in my mind that this committee and all its 
members certainly not only object to the apartheid policy of South 
Africa but also would be supportive of any means available to 
change that policy and to work towards the progressive changes in 
that country to make that society as close to ours as possible. 


There is no doubt that freedom, human rights, basic 
political and civil liberties are indivisible, no matter where 
they are violated, and it is on the basis of this premise that 
this committee would not want to see double standards in 
government and would hope that international organizations, and 
certainly effective organizations such as yours, would never apply 
double standards in your research, in the educative work you do 
and in the public pressure you exert on bodies such as ours to 
work progressively towards these changes. 


I compliment you on the effectiveness of your work and the 
Calibre of your research, in the documentation you have presented 
to this committee on violations in South Africa. I believe that 
the reason your brief centres on South Africa is probably related 
to the decision of the Ombudsman to visit that country and you 
wanted to>. raise’ this; in addition=“torryours “concerns = sabouc 
violations. You also work and concentrate on the violations of 
human rights in Latin America and the briefs are excellent. I 
certainly will have read a lot of material and will continue to 
read this. 


I would like to ask you: Has your interchurch organization, 
in the light of the indivisibility of human rights freedoms, ever 
submitted or worked on briefs on violations of human rights in 
eastern Europe, for example? I would love to see something here 
and, if you do have documents, I would appreciate if you would 
perhaps provide them for this committee, because of the calibre of 
your research. 


Reverend Anthony: I am sorry. Unfortunately, you missed 
my opening remarks in which I made some references to Poland. We 
have made such submissions, and that is the reason why we are 
focusing on these particular concerns today. I suppose they will 
be on the transfer. 


I might say that the three of us were at a major interchurch 
consultation with US church representatives, 50 per cent from 
Canada, 50 per cent from the US, just a week ago in New York City 
for three days, monitoring the Helsinki accords and trying to 
discover ways in which the Canadian and US churches could deepen 
our collaboration around the kinds of concerns represented there, 
both in terms of monitoring government actions within our own 
countries and internationally with reference to eastern Europe and 
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with PeLrerencemtOmournes COlLabordtlonmminternationallvemwch ePocher 
Christian bodies around eastern European concerns. 


Just this week the chairperson of that World Council of 
Churches committee and a staffperson were here in Toronto 
consulting with a number of our church bodies about further work 
in that field. My own denomination has funded that activity at the 
woELdsslevel jas: hassethessUni ted) Churchs and. others. certainly ithe 
Roman Catholic Church and the Lutheran Church in this country, 
both of whom are participants in these organizations before you 
today, have played major roles with reference to advocacy around 
human rights concerns in eastern Europe over the years. 


Mr. Shymko: I am sure there will be working relations 
with your organization and this committee, and I think we would 
appreciate having some of this documentation. I may be a little 
prejudiced from the point of view that there is vast violation of 
even religious freedoms. There is the four-million membership of 
BicesO-Called sUniate Churches which to thismday*is ‘fighting fora 
legalization of its existence, and something like 12 of its 
hierarchy have been liquidated. 


Reverend Anthony: Again, if I may be permitted just one 
final observation in response to that: My own denominational 
leader is also the moderator of the World Council of Churches, 
Archbishop Scott, and he has been directly involved in 
international consultations, together with Roman Catholic and 
Other representatives of the Orthodox and other traditions, in 
addressing religious liberties and other concerns around human 
rights in the eastern bloc. 


The Vice-Chairman: We would like to have Dr. Foster make 
a presentation on Latin America--he hasn't had that opportunity 
yet--and then maybe we could follow up with some questions. I 
think Mr. Boudria has some questions. Could you hold off for now? 
I am sorry to confine this, but I could see us opening a wide 
variety of questions which we may not have time to deal with. 


REVErendse sAnChOny:s Dieser OSter ers mr GOing sto —speak oi ineea 
brief period of time to some 300 pages of documentation that I 


think you have before you. 
Mr. Bell: Hurry up then. 


Die FOSter:  iaewant —tomisayisa, Couple “ob eintroductory swords 
about the sources and the nature of the documentation which is 
before you and to another batch of documentation that I want to 
leave with you. 


The Inter-Church Committee on Human Rights in Latin America 
has been in existence in one form or another for almost the last 
nine years and originally began as an emergency response by 
Canadian churches to the military coup in the Republic of Chile in 
ose LOU mmt NG =erelacLOnsnip Wwith sch ean-mechurches ey with 
refugees and others, we gradually became aware that situations of 
human rights which exercised us in that country were not 
restricted to that country and in fact affected many of the 
neighbouring countries in Latin America. A key moment in that was 
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the tour to the southern cone of Latin America, which we sponsored 
ourselves, of three Canadian parliamentarians in 1976. They went 
to Uruguay and Argentina. They were refused entrance to Chile at 
that time. They were David MacDonald, Andrew Brewin and Louis 
Duclos, from the three parties. 


Our organization is primarily a human rights defence and 
documentation organization for the Canadian churches. Much of what 
we do relates to the Catholic church because of the nature of the 
population in the hemisphere, but we also relate to Protestant 
bodies throughout the hemisphere. 


We are engaged as part of a network of documentation and 
defence through the hemisphere, such bodies as the Vicariate of 
Solidarity, which is essentially equivalent to a legal aid agency, 
only run by the church in the Republic of Chile; the legal aid 
office of the Archdiocese of San Salvador, in Salvador; justice 
and peace commissions in variouS countries; and independent 
Organizations like that of Dr. Perez Esquivel, the Nobel prize 
winner from Argentina. 


We receive their documentation. We frequently receive urgent 
action cables or telephone calls regarding the disappearance of 
church people or union leaders or the killing of priests or 
whatever, and we attempt to respond both by alerting a network of 
people in congregations and women's groups in Canada and by 
pressure on the Canadian government. 


Each year, in recent years, we have prepared a major brief 
to the Canadian ambassador to the United Nations Commission on 
Human Rights. So behind the brief covering item in your file, you 
will find something that looks like this. This is our major brief 
for this year which was presented on January 21 and which has also 
been sent to the commission itself. It includes seven countries' 
specific reports, consideration of general problems of human 
rights and the problem of the disappeared. There is quite an 
extensive section under page 90, general concerns, related to 
Canadian policy and to the relationship between human rights and 
economic policy which we have already opened up in discussion here 
this afternoon. 


I would also mention just as a sort of footnote that I note 
that in your resolution you were concerned with consulting with 
the UN Commission on Human Rights. It was my privilege to 
represent Canadian churches as part of the World Council of 
Churches delegation at the UN commission last year, and I will be 
leaving shortly for a short return engagement in that regard, into 
what are very animated discussions this year. As you may know, the 
director announced his resignation yesterday which is a major loss 
to the cause of human rights on the international level. 


3200p sm. 


In terms of the materials before you, you have this short 
covering document, the major brief, a press release based on the 
major brief and one example of congregational educational 
materials done by the United Church, in this case on a particular 
Situation of concern. 


md. 


To gO very rapidly through the introductory document, I want 
Fomestablish ‘our cause) for = concern, supplementary to ‘what. Tom 
Anthony said earlier. 


Wem coOgshaves relationships. with |) thew Christiansm.oL Latin 
America, which are quite intense and getting more so, I would say. 
Canadian missionary orders have gone back and forth, Latin 
American visitors have come back and forth here, and there have 
been refugee movements as well. 


In that context, not only the specific concerns of specific 
human rights violations, whether it is a firing, a disappearance, 
examples of torture or murder relating to anyone or specifically 
to people in the Christian community, exercise us and call for our 
response, but we also have a general concern with the evolution of 
the neighbouring societies. That is mentioned here on page two. 


The growth of military states, under the ideology which has 
been termed in theological studies a national security state 
mentality, in the southern cone and elsewhere in Latin America is 
a matter of concern to all of us and to anyone concerned with the 
principles expressed in the Universal Declaration of Human Rights, 
the Canadian constitution or the practice of organizations like 
the Legislature of Ontario. 


In that general context, more specifically we are very 
concerned aS a committee and as churches in the relationship of 
human rights as a factor in the policy of Canadian governments and 
Canadian private institutions. 


We were very much encouraged by the serious attention given 
to this, and which is still being given to this, by a subcommittee 
of the Canadian Parliament set up last May, I think largely 
because of public concern in this area. This subcommittee is 
addressing the question of Canada's relations with Latin America 
and the Caribbean. 


One of the first things I would want to do today--and it is 
our first final recommendation--is to commend that report to you 
and suggest that you study it and that you commend it to your 
colleagues in the Legislature. It is the interim report, tabled in 
December, of the parliamentary subcommittee on Canada's relations 
with Latin America and the Caribbean. 


One of the reasons we are happy with that report, as far as 
it goes, is that for the first time in my knowledge it clearly 
establishes human rights as one of the four or five main factors 
in the making of Canadian foreign policy and also makes it factor 
number one. The minister concerned has termed that idealistic, and 
there has been an exchange about who is idealistic and who lives 
in the real world. In any case, I think it is worthy of serious 
study. = 


The treatment of policy by that subcommittee is worthy of 
study. We would like to see them go forward in looking at the 
growth of militarism and an examination of the power and policy of 
the United States in the hemisphere. 
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We are particularly interested, and I think this committee 
should be interested, in the next stage of the deliberations of 
that federal body, which is to examine the relationship between 
human rights and Canadian trade and development assistance 
policies. It is my understanding that they will be hearing briefs 
on that matter between now and the end of April. I commend that to 
you in your studies. 


We have already established many of the connections of 
Ontario with the issues under consideration. I have highlighted 
two or three. For example, the Sisters of St. Josephs, Toronto, a 
missionary body in Guatemala, had to withdraw its personnel--many 
of whom are personal friends of us here--in December under threat 
of death from death squads in the republic of Guatemala. That is 
example enough. Relate to that the question of Canadian trade and 
development. Should the federal government be subsidizing 
Bombardier sales to Guatemala in a circumstance like that? 


Under item six, page four, we have listed a number of the 
initiatives because, I must confess, we were not aware of the 
precise stage at which your committee is at in its deliberations, 
and we recognize that we are relatively late in your process. On 
the other hand, we would like to begin a process of discussion and 
clarification and development of ideas; so these are fairly 
general. 


The first has to do with the question of education. Here we 
are reflecting discussions in the Toronto Board of Education, 
among others, regarding the circulation of information on human 
rights in our schools and among our population. We are naturally 
very interested in forwarding human rights education = and 
paticularly in making that as current in developing fundamental 
understandings of what lies behind the repression of human rights 
in the schools; so we refer to that. 


Second, with regard to federal-provincial consultation, 
through our work on the of the United Nations Commission on Human 
Rights, we are aware that the Canadian government from time to 
time calls provincial human rights commissions into dialogue and 
even into participation as observers for Orientation in 
international discussions, whether that is in the United Nations 
Commission on Human Rights or as observers to the human rights 
committee. I believe you have had Professor Tarnopolsky here, a 
Canadian expert who sits on that committee. 


We are certainly very interested in seeing those processes 
developed, not only that Ontario law and practice should be 
brought into line with Canada's international commitments but also 
that Ontario practice and the people who administer human rights 
and review human rights concerns here be oriented to global 
concerns. We would certainly be willing to assist in informing 
provincial agencies and supporting any initiatives they may wish 
to take in terms of situations of mutual concern. 


The issue of trade has already been raised here, and in this 
brief we are not calling for particular boycotts or removal of 
trade. We are concerned, however, with the orientation of people 
who engage in trade missions and the context in which our 
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initiatives are taken; the extent to which we become, if you like, 
compromised in situations overseas by loans, by long-term trade 
deals and so on. 


The moderator of the United Church, speaking recently to the 
federal government, remarked on her experience in visiting Korean 
church leaders who had been imprisoned and who had seen many 
students, workers and others imprisoned, and hearing their appeals 
which were very similar to the appeals of South African black 
colleagues, and waking up on the morning that the Prime Minister 
of Canada arrived--it was the morning she was leaving and the 
morning he arrived--to attempt to sell Candu reactors to Korea, 
apparently with the acknowledgement that human rights would not be 
on his agenda in that context. 


We see these things as intimately related, and we think that 
if the Ontario government and the Ontario taxpayers are spending 
money on the encouragement of trade, we would at least like to see 
participants and organizers in trade support activities be aware 
of some of this context for starters. 


In that context, we have a specific concern with defence 
products. The churches, through the task force, have very specific 
concerns about the sale by a crown-owned corporation based in 
Ontario, de Havilland, of an aircraft to the Chilean armed forces 
at the time when the human rights situation in Chile is, again, 
deteriorating. We wonder if perhaps there are areas of the world, 
which were raised here earlier with regard to South Africa, where 
Ontario would take the position that materials produced within its 
jurisdiction should not be sold to a given regime. 


Mr. Philip: Are you talking about the Otter? 

Dr. Foster: Pardon? 

Mr. Philip: Is it the Otter they have been selling? 

Reverend Anthony: It is actually the Buffalo. 

Mr. Philip: The Buffalo. Yes. 

Dr. Foster: Yes. We had quite an exchange of 
correspondence to see if we were talking about the same aeroplane, 
but finally it was agreed by the federal government and the 


Churches that there was some confusion. 


Mr. Philip: The employees tell me that sometimes they 
come back for servicing spattered with blood. 


Dr. Foster: Ut LS a newSes=loOes me. BUC@eeaChnateeelLS = = Very 
interesting. 


Mie rh iipe they eactluallyeLlound chem in=thateconaltion. 
A Sieh Jeeg iis 


Dr. Foster: On the question of refugees, we have simply 
remarked on the situation here that Ontario was certainly 
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intimately involved in the resettlement of several thousand Latin 
American refugees over the past decade and that at this point we 
are extremely aware of a growing number of refugees, largely those 
resident in Mexico or on the borderlines of the United States, 
from Guatemala and El Salvador. We are very curious about whether 
this province sees itself as able to undertake special measures to 
assist in the resettlement of these refugees. We have a sister 
agency, which is not present at the table here, the Inter-Church 
Committee on Refugees, which is engaged in these efforts and which 
would be glad to assist. 


We thought it might be useful to suggest some first steps, 
and so we have suggested, on page six, item seven, the review of 
the parliamentary subcommittee report. Unfortunately, we did not 
have enough copies to bring to you, but I am sure they would be 
readily available from the clerk of that committee in Ottawa. 


Second is the question of the integration of human rights 
educational materials--and I know that Amnesty International has 
done some pioneering work in this--and the Ontario education 
system is a matter that should occupy you and push forward. 


Third is the question of human rights briefings and briefing 
Materials for the organizers and participants in trade missions. 
These are just some initial steps. 


In conversations here in the foyer, before the actual 
session, the question was raised of what people could do as 
individual legislators or collectively as legislators. We did not 
address that in our briefs, in a personal or individual way, in a 
way that we might have, but probably many of you are already 
members of organizations which undertake activities in human 
rights affairs, whether it is Amnesty International, or whatever. 
I am unaware as to whether you have a collective formation, within 
the parliament of Ontario, on that basis. That is something that 
has been done by Amnesty International at the federal level, in 
terms of bringing legislators together, perhaps even to write 
letters on behalf of imprisoned legislators elsewhere. 


In terms of fact-finding missions and orientation overseas, 
Our organization from time to time has sponsored fact-finding 
missions and engaged federal legislators in such. There is nothing 
particularly saying that we would not be interested in provincial 
legislators, and I have been interested by the development in some 
provincial areas of the interest on the part of members of the 
Legislature in participating in human rights meetings, or in 
political meetings, of Latin American counterpart organizations. 


For example, there iS an organization of the political 
parties of Latin America. It might be possible to arrange observer 
status for people, just in terms of orientation. There is a body 
termed the Latin American Human Rights Association, based in 
Quito, Ecuador. Several people representing a political party in a 
neighbouring province attended their recent meeting in Lima, Peru, 
in the middle of January, again for orientation. 


The . democratic forces in a. number, of theses.countries; 
particularly in Uruguay, have often sought the support of people 
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in democratic political parties outside their country. These are 
GELeCineDcOpl le wwingsexile sg =lnesUruguay,;4 for example, there 1S s-an 
Organization which brings together, under the son of one of the 
former presidents, virtually every political tendency from what we 
would have in the spectrum represented in this room, to the left, 
if not to the right, called the Convegencia de Democracia de 
Uruguay. These people look for people who will undertake to 
support their activities and the return of democracy in Uruguay; 
possible participation in visits to prison; possible participation 
in conferences and in public declarations the support of democracy 
Pete LaeCOult ny. 


’ There are a number of roles which could be explored as 
individuals, as members of particular parties or whatever, and we 
would certainly be interested in continuing that conversation. 


octet t ewanteetOu Sayed carci) Geepo Lita l CHOUGH sl besy OU 
are planning some sort of reference system of documentation for 
yourselves, in addition to the brief, we have a series of dossiers 
on the seven countries specified in the brief and on the question 
of the disappeared. I will leave these with your clerk for your 
own reference in future. Similar copies have gone to the federal 
government and the human rights commission as well as _ to 
delegations of a number of the other member states of the human 
rights commission. 


thereviice-Chaitmans eliankeVOU, —a>G. - Foster. sir, sshymko, 
would you like to-- 


Mr. Shymko: I just want to complete some of the 
questions that I had about something else that Reverend Anthony 
mentioned with regard to the visit of our Ombudsman--not so much 
his visit but the fact that the International Bar Association had 
accepted South Africa as the place to hold its meeting. 


Dteels syOur, ,Opinion. =i—8do not want \to get into: a discussion 
of the Ombudsman's visit. I believe we have scheduled another day 
for this, but it is apparent that the discussions today are 
related. I am not going to quote from the Ombudsman as to the role 
he feels he can play in working towards some changes within that 
Particular state. 


I tend to agree with you that very often regimes that 
violate human rights, that certainly have an international label, 
will tend to use international conferences and respected bodies 
not so much to change--and I think the changes there are 
aedatable=-pbutmeaeclinitely,+— 1ieeleesmay QuoOtel Vou, tO =uSess this 
propaganda that says all is well in the country. 


If the World Council of Churches, for example, had decided 
to hold a conference in South Africa, I am sure you would 
violently object to such a decision, and I am sure you would 
violently object to a decision by any international religious 
Organization of prominence to uSe any regime. 


Correct me if I am wrong, but there have been a number of 
such prominent and impressive church organizations and interfaith 
Organizations that have held conferences in Moscow and in certain 
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countries under Soviet regimes, and I have always stressed that 
this is not going to change it. It had been used aS a propaganda 
gimmick. In the years following that, we have not seen any 
Substantial changes, certainly as witness what is happening in 
Poland today. 


You Said, iyvouw fhadavisited "Souths Africa ofbicialthy =: Lvomemcie 
Anglican church. 


Reverend Anthony: Yes. 


Mrs Shymkos* If othere had) been public objections tommyoun 
visit, would you have retracted your decision to go? 


Reverend Anthony: Well, I visted on two occasions, and 
the purposes of my viSitations were quite deliberately related to 
Our Own mission involvements with the church there. There were 
questions” about »the -initial visit, which | was) approvedsibyeea 
deliberative process through a number of committees and structures 
in our church, concerning why we needed to go and ask questions 
about the larger scene. That was highly debated, and there were 
some within our constituency who both before and certainly after 
they heard our findings felt that it had been inappropriate for us 
to go because we came up with the wrong conclusions, on the one 
hand, in their view. 


But certainly the decisions that have been taken by our own 
churches to send people to places like South Africa, Chile et 
cetera have been decisions taken to express solidarity and to have 
intimate consultations with other church leaders in the countries 
affected. 


I think it should be a matter of record here that the World 
Council of Churches is forbidden to have any representation enter 
the country. Obviously, when my own primate, Archbishop Scott, 
accompanied our delegation in 1980, the government of South Africa 
chose to wink at his official role and function in permitting him 
to enter the country. If they had been thoroughgoing and had not 
wished to give the impression that they were open, they could have 
denied him entry; but to have done so would have been a major 
international offence, given his roles and responsibilities, and 
certainly would not have been a good image to have created back in 
Canada. 


I think, it should also be on) record, and iteis 4 imattecmas 
public record both in my own constituency and in other forums, 
that it is not without significance that the other Ombudsman 
planning to go on this trip is a fellow priest of my denomination, 
the Reverend Randall Ivany, the Ombudsman of the government of 
Alberta. He has publicly and on record criticized my own church's 
policies and my own remarks, positions and activities with 
reference to Canadian involvements in South Africa. 


Not only personally but also in terms of my own churches 
policy, I think I must state that his participation in this event 
is also contrary to our stated position. Ontario's Ombudsman, in 
joining with him if he does so choose, will, in image if not de 
facto, give the appearance of having already prior to his visit 
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associated himself with the persons whose views are very 
Supportive ,orta the @statusm quo. of. ethe situationy in south) Atrica 
Boddy sawoilCcim ia chinkersemostsuncortinate. 


3:40 p.m. 


Mr. Shymko: Nevertheless there has been some controversy 
and debate aS to whether your decision to go was wise and would 
result in some positive impact. 


REVerCnGmeANCNONY se ceoltcainly m-bUt emetic VaSte majority. OF 
Opinion not only at that synod in 1975 when they heard our report 
and took the initial actions, but in three subsequent general 
synods, which means represented electives from across the 30 
dioceses of our church, has reiterated and strengthened our policy 
position. So it is a very small minority opinion within our 
church, represented by people like Reverend Ivany, that would be 
opposed officially to the position of our denomination. 


Mr. Shymko: So you do not feel that the Ombudsman and 
Vislts@bye people in@his /capacity would "be positive’ in Sterms “of 
even the learning experience in communicating the concern they 
have about the apartheid policy upon their return here and working 
more effectively, as you certainly have experienced in educational 
experiences as to what has happened? 


Reverend Anthony: The only caveat I personally would be 
able to see is if the government of Ontario were to express a 
strong condemnation of the apartheid system, and put some specific 
functional, practical implications to that expression; and then 
send the Ombudsman as a representative of those views. Then 
perhaps--perhaps--some meaningful purpose would be achieved. 


Tis YOurmsstudy @thessrecordmu. the Sleqistation, the current 
recommendations about security that have just come down from two 
commissions appointed in the country about tightening security; if 
you look at the recommendations about tightening controls on the 
press, there is just no way that two Ombudsmen from Canada, or 
from anywhere else, are going to make any impact whatsoever on the 
continuing and escalating repressive legislative and judicial 
BUNCCIONS iathnat COUNCLY. 


Mr. Cooke: I doubt they would meet any black leaders in 
Cakingeas tOur™oL the country in “any “cases They are-“going *to a 
conference where they will learn or see very little firsthand. 


Mr. Shymko: You have mentioned the visits of members of 
Parliament and parliamentary delegations to countries in Latin 
America aS waS reported by Dr. Foster. Would you have objections 
Bomoclcoatlonsmory?tSitsein that Capacity to ocoutn Afouica, ‘Or to 
some of these regimes, which would result in the type of reports 
that we have before us? 


ReVerendmeAntnOnyceel Be coinkes OUrsLeCOLrd els e dui te clear ™ in 
that regard. The churches have taken an initiative and proposed 
visits where there was an explicit role of advocacy of defence of 
human rights and a deliberate attempt to intervene in the 
Situation for just purposes. 
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Ms. Greene: There is also a difference between a 
fact-finding mission, or an intervention mission, and one in which 
one expects to simply go and by one's presence change the 
political system in that country. One has to be very clear on what 
one's outcomes are going to be. 


Mr. Shymko: The other question I had, 1 don't know how 
to explain my perception of it. There is the red-herring reference 
tnat 1S always made by these regimes, such as "There is the threat 
of the Marxist-Communist totalitarian takeover in South Africa and 
that 1S why we have the policies of a ‘repressive nature’ that we 
have." You will have the same kinds of statements made by 
Communist regimes, that any relaxation of the system is a threat 
posed by the western democratic imperialists who are going to move 
Ln. 


Do you agree that there is obviously a struggle for human 
rights, and the defensiveness of those regimes that violate them 
is basically intertwined with the political power, perhaps the 
military type of confrontation and competition that 
exists--including the trade aspect that Dr. Foster has mentioned, 
the aspect of some profitability in dealing on the one hand with 
these regimes and, on the other hand, voicing the standard 
motherhood concerns about human rights violations and yet 
hypocritically doing the contrary? We have listened to Senator 
Neiman. I asked her whether there is any special commission in the 
Inter-Parliamentary Union that deals, for example, with violations 
in eastern Europe. 


They have special commissions and committees on Latin 
America, .On ,ASia,, On South Africas but it is, saccoLlaing —comeies 
Statement, almost impossible because of the structure of that 
international body of "parliamentarians" to even imagine a 
Subcommittee or a commission dealing with violations in another 
part of the world where the regimes are just as repressive, if not 
in certain aspects, more so. We are faced with the International 
Labour Organization--and we have had comments that we _ should 
certainly try to have an impact there--which to this day had never 
succeeded in having some resolution about free trade unions in 
that: parte or the tworld. 


So there is the frustration that some members in this 
committee experience as to how can you even succeed when such 
prominent bodies are so structured, because of the way they were 
either founded or the way their constitution or bylaws work, that 
you cannot even make an impact in that part of the world where 
human rights violations occur. 


SO, forgive me, I am not trying in anyway tomhintwitha 
there is no interest on your part in eastern Europe. Maybe it is 
my background, or maybe other things. Six million people died 40 
years ago in an artificial famine, almost the whole population of 
Quebec, for economic reasons of development. Canada was very upset 
in providing aid because they had dumped the wheat at prices that 
were competing with our own in 1932 and 1933. 


My question is if somehow organizations such as yours could 
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try to change that structured, almost straightjacket tragedy of 
these two bodies that cannot provide access to even commissions to 
Study it. When I asked why it is that you have documentation on 
Latin America and South Africa and nothing on Eastern Europe, it 
does not mean you were not interested. You would like to see that 
Pnaecerms = of “the universality of the problem, and I admire the 
calibre of your research and the effectiveness with which you 
voice your concerns in somehow assisting very amateurish attempts 
by these poor communities to voice these concerns. They are not 
professional, and they need help. 


In terms of the Candu reactor sales to Korea and Argentina, 
I just wonder, would you equate Rumania as being listed as one of 
the countries because the sale was there? In other words, you want 
to hear: "Yes Korea, yes Argentina. Why don't I hear Rumania?" | 
typeof thing. As to trade Sanctions, I Support your. concern on 
the--I am sure, Bob, you have raised the issue of who is really a 
victim of these trade sanctions. 


We hear today that the sanctions that supposedly try to help 
the victim very often victimize the very country imposing the 
Sanctions. I mean there is a debate on it. But I support your view 
that we should try to apply as much in terms of economic clout to 
promote these changes and I just wonder whether the Lada car or 
some of the other highly sophisticated electronic and computer 
Sales that are going on with other regimes could not be added on 
to the type of concerns and trade sanctions you would want. 


I am stating this openly, whatever side I may sit on in the 
Legislative Assembly. This is where I admire Amnesty 
International. They make no damned distinction--pardon me _ for 
being a little forceful--between these regimes. And I think if we 
can accomplish that in this committee we are well on our way, I 
hope, to even the minimal success of helping one individual or 
two. Having someone like yourself, Reverend, in Moscow with a 
demonstration of 5,000 people shouting to have you released from 
24-hour internment would be a great success. I want to thank you 
and I just wanted to make the comments I felt I should make and to 
congratulate you on your presentation and wish you success in your 
work. 


Rev. Anthony: Thank you. 
Bis OUD el » 


Dre EOSUCL tele =JUSt Mwanted@to Brespond’ to®ftone! thing) your 
frustration with international Organizations. Despite its 
limitations, the commission on human rights of the United Nations 
has addressed situations east and west if you like--Afghanistan, 
Cambodia, Chile and various other Latin American situations and so 
on. SO I would like to make at least a minor plea on a very 
unfortunate day for the commission that some of these things can 
be addressed at least in a limited fashion there. It has not got 
to the stage for instance that the Madrid discussions seem to have 
got into this week--almost disintegrating in the attempt to 
discuss these things. 


So at that level I think there is still’ something that can 
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be done through the commission, but ever--there I would refer to 
some of the reasons for the resignation of the director. There was 
the lack of funding, the lack of staff, the lack of wherewithal to 
put behind investigative missions, things like that. 


We came down last year to a situation of what we could do 
about Guatemala. It turns out that what we have done for the last 
year in Guatemala, where the death rate is 50 a day or whatever, 
is to ask the Secretary General of the United Nations to make 
inguiries to the Guatemala government--which is just a ritual sort 
of thing. Nothing has happened in the past year. It just happens. 
And in terms of the resources of the commission they could not 
have appointed a special investigatory mission; they did not have 
the budget at that point. That little factor came around the edges 
you know. 


There was a little flurry of activity this fall when Canada 
voted against part of the continuing budget of the human rights 
commission in the UN, almost by accident. I think the government 
was very embarrassed about it, but they did it. They voted against 
it because it was their ritual position more or less not to give 
any extra. That was most unfortunate. It waS a case of abject 
sleepiness and it hurt the commission. I think I would want to 
specify that something can be- done there--that it means 
reinforcement. 


Finally with regard to the commission I would say there is a 
tendency in all these things to become ritual. Valerian Zoran 
shoots off his rockets about Chile and so on and Michael Novak 
from the United States shoots off his rockets and they pass each 
other with no effect. 


We keep trying to expand the--I want to call it the 
machinery--the instruments for people contact Or Eos 
investigations or for reporting or whatever. At the level of the 
Canadian government we think it is unfortunate that there is not a 
regular review of these kinds of things. Maybe you guys can do 
something about that. We, as I say, have tried to engage people in 
investigatory missions and so on and we have done a great deal of 
documentation ourselves. 


The final thing I wanted to say is in response to what you 
Said right at the beginning regarding trade and other matters-- 
that is the question of armaments. I think you would find within 
Che Canadian churches “at this’. time’ "and’® within®” thew worms 
church--and I would think in the church east and west--a profound 
and rapidly growing concern with the lemming-like rush _ to 
destruction on both sides. This is on the level of the diversion 
of productive resources and of what that means if the bulk of our 
scientific research is really for military purposes. 


If that is where the leading edge of our civiliation is at, 
what does that mean about the future of our society? What are the 
ideological and human rights effects when the military within any 
of our societies, east or west, has such a large bulk of the 
resources aS are needed for the rest of us? We see that coming up 
the hemisphere from Argentina towards Mexico, in the same way you 
see it coming from Moscow through Poland to West Berlin or 
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whatever. 


Moe ouyUKOre Tic wore rerence, =1r= 1 “May jUSte"addymlseetnat 
we in a free society have more weapons at our disposal to try to 
change this than you would have in other oppressive societies. 
Under the Hitler regime, for those who were concerned with the 
military buildup of Germany, there were fewer chances of having an 
impact on Hitler under the repressive system they had or the 
Soviet system with the armament and militarism of either Stalin or 
today, than in a free society. I have greater faith in putting 
more pressure here and having success here than unfortunately 
would be the case on the other side, where we have so little 
influence and impact. 


The Vice-Chairman: We do have two further questions. 


Mone Greene eleswant) stomadd= something. Twom things =thatial 
think you have touched on are extremely important, that I think 
perhaps this committee can do something about. 


You raised the question about the eastern European situation 
and the Soviet situation of dissidents. I think one of the things 
we have been involved with is the co-operation with the eastern 
European churches and the Soviet churches in an effort to get 
freedom of information. That is also a concern here, where there 
is not adequate freedom of information, where there is not 
adequate disclosure of activities that take place elsewhere. For 
instance, companies are engaged in the export of arms. One needs 
to Know where that is going on. 


We also need freedom of information that helps us deal with 
Lhemolestionsmathat@arempaltly =civilwandmpolrcicalw.ibertiescetor 
the individual as well. That is a very high priority for us in our 
co-operation with the eastern European and Soviet churches. The 
difficulty is that it is not very popular in the press, and so you 
COmNOtage GacdmrlottoLscoveragewof thats kindsormtning. sBute thateisea 
priority issue. It is something which we consider ourselves in 
partnership in seeking. 


I think, from our point of view as a task force on corporate 
responsibility in addressing those kinds of questions, the freedom 
of information question is fundamental. One does not know what 
companies are investing there, what particular levers one might 
have for evaluating the situation for human rights in that region 
OG Stheaworld »~auntil yousgetethatebasicalegislation#in = placesa it) is 
Verve teri CuLemtO get. Lt. 


I think the second thing you have raised in your discussion 
is what I consider to be a false imposition of an east-west 
conflict in many regions of the world when what it is a legitimate 
north-south question. The people we were visiting in the German 
Democratic Republic consider many of their problems in eastern 
Europe to be actually north-south questions. They have had a lot 
Of difficulties. They’ are* maintaining “the kind’ of society. they 
need, the kind of development they need, to maintain the standard 
of living of their people because of particular economic 
relationships they have with the Soviet Union. They understand 
exactly what we are talking about. 


Sac 


In looking at, say, the southern Africa situation lets not 
confuse that with a north-south situation, where people are asking 
for a legitimate redressing of the denial of their economic 
rights--the right to have a roof over your head, to be able to 
@arn .a yliving. sand supporteyoureakids Jandethat ekindiseotmcnincneel ag 
is exactly what they are talking about. That is my conclusion from 
discussions we have had and what they say to us, and I would agree 
Wicthethat. 


The Vice-Chairman: Mr. Boudria, do you have a question? 


Mr. Boudria: I have two questions, Mr. Chairman. I shall 
be very brief. I know time is getting to be of the essence. 


The first question involves the Ombudsman's trip. From the 
information I have received, the area in which this conference 
allegedly will be held is known as Stellenbosch. That is 
apparently a very secluded area where they will likely not see 
anything else--let us put it this way, they will ensure that they 
do not see anything else but the mere fact that they are at 
Stellenbosch. Would you concur with us in that? Do you know what 
Stellenbosch is? 


Reverend Anthony: Yes. Stellenbosch is in the Cape area 
of the country. It 1S at the heart of the wine-growing area and is 
a very fertile and beautiful part of the most beautiful and 
naturally-endowed country in the world. 


Mr. Boudria: Would it be secluded? 


Reverend Anthony: It is very secluded from the mass got 
the black population o£ SoutheAfricajeyes. 


Mr. Boudrias One further question,» if) soa may, weandme sth 
pertains to point number 17.,0n, your sSouth:) African briefs. Thats has 
to do with the National Key Point Act of 1980. I was not aware 
that such a thing existed, and my South African contact was also 
unaware of it. 


Do you mean by this that the company staff of an Ontario 
corporation that would be manufacturing a certain product in South 
Africa has gin, fact compulsory military training, and they may end 
up in the middle of serious unrest fighting with the South African 
government against the blacks? 


Ms. Pratt: The National @Key Point JActi@isiian vactumtoae 
compels the Minister of Defence to declare an industry a key point 
when he deems that industry to be essential for the fulfilment of 
military: actions, or for the smooth running,.of the -economy sn 
times of stress. A number of companies have been so designated and 
under the Key Point Act, the minister can compel a company to 
train its own militia forces’ in co-operation with the military, 
and national servicemen can be compelled to serve there in order 
to merftectythe operation. There as noschoices 


4 p.m. 


oe 


Mr. Boudria: Very interesting. DORE VOU BknowmeLtt any 
Canadian or Ontario companies are involved? 


Mowe Pratt see tioepdepends mong) whatwayou @callavaseCanadian 
company. Alcan has been declared a key point industry and it has, 
in fact, had to do the kinds of things we are talking about. 


Mr. Bell: So has Ford. 
Ms. Pratt: Yes, so has Ford. 


Mie eit eipss “lee have eet wommquestionssmnOner me) cam thate in 
deciding an agenda for a committee, particularly on something 
dealing with human life, one is faced with the very realities of 
Ean’ and how wide or how narrow you focus, or on what issues you 

ocus. 


How do we weigh the issue of the size of the atrocity versus 
the possible success of focusing on certain areas of the world as 
Gzstinct Lromeothersrmeien think @MreesShymko “hast indicated® that 
perhaps focusing on some of the Soviet bloc countries is less 
likely to make some difference than perhaps focusing on certain 
Latin American situations. How do you weigh these? Are there 
countries that can be identified that are more vulnerable to 
change, and is that where we should focus? Or where do you focus? 


Reverend Anthony: That is precisely what we have tried 
to do, and obviously it is a very complex and difficult task. We 
come at it, as we said earlier, from the direct contact bases we 
have largely with church and other organizations on the ground in 
those countries as the major factor for our action, obviously. 
Secondly, we come at it from what we regard to be significant 
Canadian economic or political leverage at the time we are 
addressing the issue. 


For example, when Alcan proposed to make a new investment in 
South Africa way back in 1974, we went to them ahead of the fact 
and said: "Do you realize that where you are making the investment 
is in a so-called homeland area, which the people of the area 
would claim to be their natural resource base, and which even the 
bogus legislation in South Africa gives the appearance of at least 
some allegiance to the people over the area? Do you realize that 
is a homeland area? What benefit will black people receive 
directly from that investment? None whatsoever. What kind of 
skills training will they receive?" and so on. 


They went in anyway, and six years later they sold out. Inco 
Similarly went into Guatemala under extremely exploitative 
conditions--frankly they negotiated with a very weak military 
dictatorship government--in which Inco was going to make a lot out 
Oteeenlacunalweresourceser and s.contributewsmaveryesetitt le peeincluding 
tax-free low royalties, or none at all, over a very extended 
period of time. That was where they fell out finally with the 
government--even the dictators of Guatemala. The government then 
wanted to change those conditions, and so on and so forth. 


When you look at it in terms of what the internal repression 
of that government has been on the people of Guatemala, you can 
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say to Inco, as we have said, "You have provided absolutely no 
benefit to the people of Guatemala, and you have furthered the 
repression by giving the impression that this iS a progressive, 
developing nation and that you are contributing tom, that 
development." As we said earlier, Inco has abandoned that 
investment. 


When you look more deeply at these complexities you note, as 
we have in our annual report, which I will leave you, that 
Canadian banks, not insignificantly, in the last 18 months have 
participated in loans approaching almost half a billion dollars to 
the government bank of Chile and other private sector banks. We 
are just about to release a major study which we have done on the 
economic model of Chile and its impact on people, in contradiction 
and contradistinction to the general figures evolved from the 
World Bank, and the propaganda from the government of Chile, which 
you can obtain from the embassy here, by the way, to demonstrate 
that foreign investment, after the coup, has had several effects: 
to concentrate highly the wealth of Chile; to put many middle, not 
just small but many middle-range businesses completely out of 
operation; to have raised the level of the privatization of the 
economy to a very high degree so that things like education, at 
the higher level, medical services, the basic infrastructure of 
social security and unemployment, and so on, have been totally 
destroyed. 


What you have is actually the theft of the wealth of Chile 
by a few who are supported by the economic elite, and it is that 
same economic elite and that same economic model that our banks 
have participated in furthering. 


When you have a respected magazine such as Forbes 
Critiqueing that model and demonstrating those facts, that as a 
result of this Chile has the highest per capita national debt of 
the world and that the economic model is not working, and when you 
have Noranda withdrawing its massive proposals and Falconbridge 
going very slowly in terms of a massive half a billion in proposed 
investments, you begin to see, when you compare those things with 
what the repression is doing to people within those countries, 
that there are very important practical questions that must be 
raised with our Canadian institutions, who are making judgements 
about where and under what conditions we are prepared to do 
business. That includes, by the way, tax concessions, export trade 
concessions and other matters that are legitimately in the 
interest of this Legislature and of this committee. 


I want you, please, to take very seriously the concrete 
proposals we have made with reference to South Africa, and, for 
Mr. MacQuarrie's benefit--we do not have time to get at some of 
the questions he was raising earlier, but I want to point out that 
the Seagram corporation, which LS not an insignificant 
multinational corporation in this country, proposed to invest in 
the wine and liquor industry of South Africa some five years ago, 
consulted both the United States churches and the Canadian 
Churches about that proposal, as well as a number of other 
Organizations, and decided not to proceed with a $10 million 
proposed investment. 
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The US-sponsored Rockefeller Foundation and Ford Foundation 
related study, which we are tabling in brief with you today, has 
Just concluded there should be no further investment by US 
corporations in South Africa. I would propose that if you do not 
take that kind of evidence seriously, and if you do not take 
strict and explicit measures to inhibit that kind of furtherance 
Or benelitwtom@the economic sinterests #ore SoutheeAtrica,: which are 
for the benefit, massively, of the whites, then we will feel that 
you have not seriously addressed the kinds of concerns we believe 
the churches in this province and in other provinces have been 
raising as very appropriate and timely and things that can achieve 
a positive result, and are not simply rhetorical stances or 
stances which we, out of a particular bias, have chosen to address. 


The Vice-Chairman: I hate to cut this off, but we have 
tomfinish) up by 4:30 this ‘afternoon.’ Lf you want to) make any 
recommendations to the Legislature, and to have any benefit from 
the Legislature--this is a first in any province in Canada, if 
this is accepted, so we really appreciate-- 


Mr. Philip: May I ask one last question that they can 
answer yes or no to? 


The “Vice-Chaitrmans Okay; sit ity Cane bela “yes sor tno... You 
recognize that 4:30 is the deadline. 


Mr. Shymko: How long is your question? 


Mriew seni ip we Shortermsthane= VOUrS, esyUrmi, sel =guarantes «it. 
About a third of yours, which means I have 10 minutes left. Would 
it be a legitimate role for this committee to look at the 
secondary educational system with a view to coming up with 
recommendations for a program on human rights to be developed in 
the Ontario high school system? I notice there is some of that in 
the separate school system, partly because, in my area, of the 
influence of the Scarborough Foreign Mission Society, and that 
kinawoteching;smDutr .efind: nowevidences of i tmin them publics schoo 
system, and I am wondering whether that would be a legitimate task 
for this committee in your opinion. 


Reverend Anthony: I believe, absolutely, that the 
Canadian Council of Churches, the Canadian Conference of Catholic 
Bishops and the two coalitions represented here would want very 
much to encourage that kind of program. 


4:10 p.m. 


Dr. Foster: Yes, the United Nations, through UNESCO, has 
sponsored a number of events in North America, as well as 
elsewhere, on human rights education to attempt to facilitate 
educators and educational planners in developing the needs, and-- 


Mr. Philip: So you could work with the committee on that 
to find a solution-- 


The Vice-Chairman: Thanks very much. We really 
appreciate the information and support you have given us. We would 
like to wish you all well in your future endeavours on behalf of 


36 


what you are trying to promote. I think Yuri summed it up quite 
well on behalf of the members of the committee. We appreciate it. 


Reverend Anthony: Thank you, Mr. Chairman. We would be 
happy to provide you with further references, including some of 
the Lops. Inot Submitted here today, through Our ChitncH 
constituencies, and if you wish more information or further 
presentations from other groups we would be happy to try to 
facilitate those. 


The Vice-Chairman: We will take one step at a time. We 
have to find out Lf we are going to be able to be useful, and that 
is what we are trying to arrive at today. Thank you. 


Mrs sMitchell:) (Mr o> Chairmanye) tcouldmmot she pesbutistwigmon 
the comment you just made when you called a halt to the discussion 
with the church task force. I think I have indicated through the 
three days of this committee's deliberations that I have, I think 
truthfully, entered the deliberations and the debates with a 
somewhat negative view. I think that is gqguite fair to say. 


You mentioned in your last few comments that we did have to 
adjourn today, and as a result we had to take some position in 
this committee to report to the Legislature. I suggest to you that 
if I as a new member or the rest of us who are new members are to 
make a worthwhile contribution to this committee I must tell you 
honestly I don't feel I could do it at this time. 


We have an inordinate amount of information here which we 
have dealt with as the people have presented it to us; the clerk 
has certainly given us more than a sufficient summary of previous 
Sittings. But since we have indicated that we are going to sit 
with the Ombudsman before the House comes into session I suggest 
to) you,) on the basis of )Mr. -Philip's \|comments;, “Sthat. .wesscouua 
probably resolve the discussions with the Ombudsman in half a day, 
and on the basis of that I would move that we not attempt to 
Strike the position of this committee in 15 minutes but rather 
that we refer or delay that until we have our discussions with the 
Ombudsman. By that time I will have had a chance to go through 
this and will, I hope, be more secure in my own mind about just 
what I am prepared to support and what I am not prepared to 
support. I want to be, as we said this morning-- 


Interjection. 


The Vice-Chairman: Mr. Mitchell, I'm sorry. I.  ,donag 
think I have tried to rush this thing. But in the opening remarks 
I think a statement was made which came from that side which 
indicated that we didn't want to waste our time and wanted to make 
progress so we could wrap things up. We just left it open so we 
had the prerogative before 4:30 that, if we decide we need further 
time,» so -be it. I'm nots trying (to Ginfluencemthis.eul twantetomc ie 
the opportunity. 


Mr. Mitchell: That happens to be my position. I) do noe 
intend to speak for the committee. If I were asked at this moment 
to make a decision I am afraid it might be one that™ would not 
truly reflect what my position could be after being able to read 
that material. 


Shi 


The Vice-Chairman: Mr. Shymko, would you like to make a 
comment? 


Mr. Shymko: Mr. Chairman, since I had suggested that we 
perhaps conclude our meeting today with some form of general 
resolution to the effect that at least this committee rather than 
another committee should be charged with the mandate of monitoring 
and working with members of the Legislature and with public groups 
in the area of violation of human rights. 


Mr. Mitchell may feel that this may require another week, or 
two or three weeks, until the next meeting, or until we meet with 
the Ombudsman on the whole question of his participation at the 
conference in South Africa. That particular meeting and the 
deliberations related to that specific topic will have a major 
impact, or some influence, on the decision of expanding the 
mandate of this committee and the framework of the operation. 


I was not planning to rush, or to make any rash decisions, 
and I just would hope, Bob, that you at least would feel the way I 
do; that a motion such as this should be forthcoming and that the 
general gist of what I was saying would be acceptable to you and 
to the majority, if not all the members, of this committee. I am 
not being adamant in trying to reach a decision, or to vote on a 
motion today, as long as there is at least a general feeling of 
harmony as to the intent of my suggestion when it comes before 
this committee whenever it meets. 


Mirae Bells eMr oe Chairman, welea thinkssthate ls / the siconsensus. 
The committee might want to consider expanding its one motion this 
MOpnings Eletthink’l yousfare fegoingm tomsnecdmimores thante thers time 
permitted in that day you sit to listen to the Ombudsman. Bear in 
mind, you have something to do after you speak to the Ombudsman. 
You are going to have to decide what, if anything, you are going 
COMCOwOnM ciate lnat. hasmgocetosbe! syourepriority sunectermsfyofiea 
report, because whatever decision you come to on that issue, you 
owe it to all concerned to have that report the very next day, to 
Raver your conclusion: "tabled@sinsstheslégquslature, “for av loti cof 
beacOnse oO) LomCaliessee cd eGOO0™=Dart Om the watternoon OL sthate day 
taken with that. 


I think Mr. Mitchell's comment is well taken. It is a very 
imiponvante subjectmands therem@is agmiotratomsdigestasg lLtaaseprobablyda 
lot to ask five new members to join perhaps in detail of something 
with the "longer standing members." 


MresePhilipss el can —Ssee muss Cablinggeae sepormeamin ©&the 
Legislature two or three days after the House sits, but it would 
be a two-part report--one stating that we had made some progress 
and had agreed to perhaps something, such as what Yuri has 
suggested, and stating that we would wish to meet and develop that 
further; and the second dealing with the matter of the Ombudsman. 
I do not know whether having the two in the one report would 
distract one from the other, or whether we simply deal, when next 
we meet, with the Ombudsman's proposed trip and simply accept in 
Poincipile inowmthemigenenal ‘thrusteawhichieYurnisewasm trying -to-~ put 
before us, and just carry on and do more on that before we report 
pack» on that. But* those* are ether twovoptions*. 
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Mr. Shymko: My fear, Mr. Chairman, is that there were 14 
submissions, pieces of correspondence, respecting the Ombudsman's 
proposed trip to South Africa. Once we announce that there is a 
specific day when we will meet to discuss this issue, there may be 
requests by some of the individuals who submitted their concerns 
to appear before this committee, and before we know it this will 
not be a half-day session, but probably would go on for an entire 
day. So, in planning the next meeting, I would urge the chairman 
to keep this in mind. 


We do not know if there are letters addressed to the 
chairman from these individuals indicating they would like to 
appear. Are we ready to allow for such witnesses, or do we just 
limit it exclusively to the correspondence? Would this be an 
in-camera meeting? Should we perhaps not consider an extra day 
possibly, if required, so that we are not faced with making 
another decision that would be in conflict with the House 
recommendation as to one-day or two-day sittings? 


I just would not want to be caught with another 15 minutes 
left to decide on the motion and the implications of the motion, 
and the details as to how this committee would operate, because 
that is a discussion which is quite serious and would take 
certainly more than just 15 minutes. I'm sure it would take at 
least half a day. 


4:20 p.m. 


Mr. Mitchell: I will go back to the comments I made the 
first day, and I reiterated them this morning. To me it appeared 
obvious that we were going to need additional time. Being unaware 
of what rules applied to this committee, I was so bold as to 
suggest we should seek approval from the House leaders to continue 
our deliberations. I suppose the Ombudsman question is one of 
instant response, in that it is something facing a time in a 
sense. I feel I am facing a time, however, in trying to respond to 
a motion that was accepted by the House as put forward by Mr. 
Renwick. 


I have moved that we deal with this at the time we come 
back. We should leave it then at that point with the chairman, 
recognizing the concerns that appear to be prevalent at this 
table. If he can arrange additional time to answer Yuri's concern 
that we are not facing again 15 minutes there, I am quite prepared 
to live with that. But at this time, Mr. Chairman, if you were to 
ask me to take part in preparing a recommendation, I tell you 
quite honestly, I could not. 


The -Vice-Chairman: I iguess "it would «be. “ay matter # on 
getting the time set aside. Maybe the first thing we should decide 
is when we are going to meet. Are we going to meet the Wednesday 
after the opening? Has that been clarified? 


Mr." Mitchell: No. “The =motion “this*=morning “leftemit Jto the 
chairman to discuss it with the House leaders. If you relay to the 
chairman of the committee that we have indicated we want 
additional time to prepare our report based on the motion, and as 
long as that consensus is accepted here, we can leave knowing that 
the chairman will resolve the time problem to allow us to deal 
with those things. 


oe 


Mr. Philip: I accept that as a general amendment. But 
the original motion, as I recall, said we would ask for extra time 
aS soon as possible after the House reconvened to deal with the 
matter Of” the Ombudsmans Straipeetomsouth BALricasseueeam | quite 
prepared to extend that, and I think we need to. But the major 
agenda that will be before us when we next sit will be the South 
African trip. Then we can go on to the other matter. 


Mr. Mitchell: = That “ispmpreciselyamwhate elon ameussaying.: I 
would not want to put a motion forward here today and say, because 
of a variety of reasons, I am unable to debate or to arrive at a 
decision with regard to Mr. Renwick's motion. I would find that 
very adif£icult. 


Mr. Bell: Mr. Mitchell, the matter in principle you have 
already voted upon. Mr. Runciman is going to go to the House 
leaders to get more time. Once you get more time--in principle you 
are the author of the extent of that time--then your concern will 
look after itself. You have two matters to address; so I don't see 
a problem. 


I think everybody in this room, Yuri, recognizes that this 
is not something that should and can be done in 15 minutes. I 
think half a day is the absolute minimum. 


Mr. Shymko: There is also the guestion of discussing a 
possible trip to the north. 


Mr. 'Bell: (‘There sare) aS few otheresthings, eisuresoThere is 
counsel's dinner and everything. 


Mra MacOuarrie:) §Mnm. @¢natrman, £dngevlewarotemthe mitactasthat 
Our next meeting will be with the Ombudsman presumably, and taking 
into account the nature of his office, I trust that the meeting 
with him would be an in camera session. 


Mr. Shymko: I tend to agree with the suggestion. Because 
of the delicate nature of the discussions, I think it would be 
more positive to any resolution that we may come up with in camera 
than to open it to the public. 

Meee Mitche le fe thatwl SeaemoOclon yet nen lesuppOre it. 


The Vice-Chairman: Is that a motion? Are we agreed on 
the motion that we meet in camera on the next meeting with the 
Ombudsman? Or is that not the motion? 


Mr. Piché: With the Ombudsman in camera? 


Mr. MacQuarrie: My motion essentially was that the next 
meeting with the Ombudsman be in camera. 


Mr. Philip: I certainly would not agree with that. 
Mr. Piché: Neither would I. 
Mr. Philip: There is a major expenditure of Ontario 


taxpayers' funds on this. There is major concern by a number of 
groups out there. 
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Mr. MacQuarrie: According to the Ombudsman's letter, "No 
costs in connection with my attendance are to be borne by the 
Ontario taxpayer." I make the suggestion, Mr. Chairman, that we 
have an Ombudsman, and because of the the nature of the office, 
the nature of the duties imposed on him by statute, the general 
connection of the Ombudsman with the assembly, I think in fairness 
to the office, if tnotmtosthesindividuel eoccupy 170 esther of pice maciau 
the discussion concerning his proposed trip to South Africa should 
be held between him and the committee. 


MreiaBells Mayajidespeak stossgsomethingraei fasthat uals atom be 
discussed, in fairness it might be appropriate to ask _ the 
Ombudsman what he would like to do, because it has been discussed 
publicly in the past. 


Secondly, I can give you the benefit of some experience with 
select committees who have gone in camera for matters relating to 
their business other than writing reports. Whenever it has 
happened, both the committee and those involved in that proceeding 
have been severely criticized. 


Mr. Piché: As they should be. 


Mr. -Bell: It Is not eworthioi tsela.can ado scl lacherewayvesoacn 
to 1973, when the select committee on the Hydro head office 
building decided to go in camera for a day and a half to hear 
about the so-called financial considerations of two companies 
involved in the project. The criticism was overwhelming, severe 
and the committee regretted it. I can give you examples of this 
committee deliberating whether it was going to go in camera on a 
matter and it decided against it because even the very raising of 
the question promoted a lot of discussion and criticism. 


Mire MacQuarrie: Mr. Chairman, i raised this as a 
possibility, and I was. thinking, more. ofsethey Office | than sot scene 
potential controversy that this could arouse; so the suggestion of 
discussing it with the Ombudsman is a good one. 


The Vice-Chairman: We could leave that as a motion that 
is on the floor. We could leave it as it is now 4:30 p.m. and we 
could deal with it-- 


Mr. MacQuarrie: I will withdraw it, Mr. Chairman. 


Mr. Piché: The motion is withdrawn and you have brought 
the clock to our attention. 


Mr. MacQuarrie:jehat, sis, night Li. thes (chairmanss wou 
raise it with the Ombudsman. 


Mr... Bells We will. ralsessit with, Bobs too... Lotsa matcen 
for discussion, but if we are off the record now-- 


The committee adjourned at 4:28 p.m. 
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